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320. 


*  The  cases  marked  with  a  star  are  now  aatliority.    See  Hessong  v.  Burgan,  9  L.  D.,  163. 
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*Reed  v.  BafBogton  (7  L.  D.,  154);  overruled,  8  |  Sweeten  v.  Stevenson  (3  L.  D.,  249) ;  overruled, 
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*  Rogers  «.  Lakens  (6  L.D.,  111);  overmled,  8L. 

D.,  110. 
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review,  10  L.  D.,  242. 
Traugh  v.  Ernst  (2  L.  D.,  212) ;  overruled,  3  L.  D., 

248. 
Tripp  V.  Stewart  (7  C.  L.  0-,  39) ;  modified,  6  L.  D., 

795. 
Tnpper  v.  Sohwarz  (2  L.  D.,  623) ;  overruled,  6 

L.  D.,  623. 
Turner  v.  Lang  (1  Cf.  L.  O.,  51) ;  modified,  5  L.D., 

256. 


Shinebcrger,  Joseph  (8  L.  D.,  231) ;  overruled.  9  |  Wat«on,  Thomas  E.  (4  L.  D.,  169);  modified,  6  L. 
L.  D.,  202.  I      D.,  71. 


Sipehen  r.  Ross  (1  L.D.,634);  modified,  4  L.D., 
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Spencer,  James  (6  L.  D.,  217) ;  modified,  6  L.  D., 
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Weber,  Peter  (7  L.  D.,  476) ;  overruled  on  review, 

9  L.  D.,  160. 
Wilkins,  Beiv^amln  G.  (2  L.B.,  129) ;    modified,  6 

L.D.,797. 


State  of  Galifomla  v.  Pierce  (3  G.  L.  O.,  118);  ;  WilUngbeck,  Christian  P.  (3  L.  D.,  383) ;  modified, 
modified,  2  L.  D.,  854.  15  L.  D.,  408. 

'Thecases  marked  with  a  star  are  now  authority.    See  Hessong  v.  Burgan,  9  L.  D.,  153. 
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THE  PUBLIC  L^NDS, 


BAILBOAB  GRANT— PRE-EMPTION  riLING-INDBMNITY  SEI^ECTION. 

Northern  Paoifio  B.  B.  Co.  et  al.  v.  John  O.  Miller. 

A  prima  facie  valid  pre-emption  filing  of  record  at  the  date  when  a  railroad  grant 
takes  effect  exclndos'tbe  land  covered  thereby  from  the  operation  of  the  grant. 

The  right  to  select  a  particular  tract  as  indemnity  can  not  be  recognized  if  the  loss 
for  which  indemnity  is  claimed  is  not  specifically  designated. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  1, 

1890. 

The  SE.  i  of  NE.  i  and  the  NE.  J  of  SE.  |  of  section  19,  T.  131  N., 
B.  40  W.,  Fergus  Falls,  Minnesota,  are  within  the  granted  limits  of  the 
St.  Paul,  Minneapolis  and  Manitoba  Railway  company  and  also  within 
the  indemnity  limits  of  the  Northern  Pacific  Bailroad  company. 

The  rights  of  the  former  company  (as  stated  by  your  office)  attached 
December  19, 1871,  and  a  withdrawal  for  the  benefit  of  the  latter  was 
ordered  by  your  office  letter  of  December  26, 1871,  received  at  the  local 
office  January  6, 1872. 

On  November  24,1871,  Jens  Anderson  filed  pre-emption  declaratory 
statement  alleging  settlement  the  same  day  upon  the  land  described. 

On  January  30, 1884,  the  Northern  Pacific  Bailroad  applied  to  select 
the  said  land.  Its  application  was  rejected  at  the  local  office  and  the 
said  company  appealed. 

On  April  8, 1884,  John  O.  Miller,  alleging  that  the  filing  of  Ander- 
son  had  excepted  the  land  from  the  grant  to  St.  Paul,  Minneapolis  and 
Manitoba  By.,  made  homestead  application  for  the  same. 

Thereupon  a  hearing,  at  which  the  applicant  and  the  company  last 
named  were  represented  by  counsel,  was  had  at  the  local  office  on  May 
15, 1884. 

On  the  same  day  the  local  officers  found  from  the  testimony  that  An- 
derson had  made  settlement,  built  a  house,  and  resided  upon  the  land 
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aod  that  his  claim  beiug  ^'  capable  of  being  perfected  at  the  time  the 
railroad  grant  took  effect"  excepted  the  land  therefrom. 

From  this  rnling  an  appeal  was  taken  by  the  attorney  for  the  com- 
pany. 

On  September  16, 1885,  yonr  office  held  that  Anderson's  filing  ex- 
cepted the  land  from  the  grant  to  the  St.  Paul,  Minneapolis  and  Mani- 
toba Co.,  and  also  that  the  same  ''  is  not  subject  to  selection  as  indemnity 
by  the  Northern  Pacific  Company  because  one  company  cannot  go  into 
the  granted  limits  of  another  for  indemnity  lands." 

From  the  foregoing  both  of  the  said  companies  have  appealed. 

At  the  date  when  as  stated,  the  rights  of  the  St.  Paul,  Minneapolis 
and  Manitoba  company  attached^  Anderson's  filing  was  of  record  and 
prima  fdcie  valid.  It,  therefore,  operated  to  except  the  tract  from  the 
grant  to  thnt  company.  Malone  v.  Union  Pacific  Railway  Company  (7 
L.  D.,  13);  Northern  Ficific  Bailroad  company  v.  Stovenour^  decided 
June  7,  1890,  (10  L.  D.,  645). 

The  claim  of  the  Northern  Pacific  Bailroad  company  to  a  right  to 
select  the  tract  involved  is  based  upon  the  third  section  of  its  granting 
act  (July  2, 1864, 13  Stats.,  365),  which  provides  that  whenever  prior 
to  the  definite  location  of  its  line  of  road 

any  of  said  (granted)  sections  or  part«  of  sections  shaU  have  been  granted,  sold,  re- 
served, occnpied  by  homestead  settlers  or  pre-empted  or  otherwise  di^osed  of,  other 
lands  shall  be  selected  in  lieu  thereof  under  the  direction  of  the  Secretary  of  the 
Interior  in  alternate  sections  and  designated  by  odd  numbers  not  more  than  ten  miles 
beyond  the  limits  of  said  (granted)  alternate  sections. 

The  loss  to  its  grant  in  the  manner  prescribed  of  a  tract  or  tracts  of 
land  correspondiog  to  those  which  it  claims  as  indemnity  is,  under  the 
stated  provisions  of  its  grant,  an  essential  to  the  right  of  the  company 
to  so  select. 

That  such  losses  should  first  be  shown  to  the  satisfaction  of  the  land 
department,  is  obvious,  for  otherwise  the  indemnity  claimed  therefor 
could  not  properly  be  selected  under  the  "  direction  of  the  Secretary  of 
the  Interior"  or  in  other  words,  in  accordance  with  the  act  of  1864, 
supra. 

By  circular  approved  August  4,  1885,  (4  L.  D.,  90),  the  various  local 
officers  were  instructed  as  follows : 

Before  admitting  railroad  indemnity  selections  in  any  case  yon  will  require  pre- 
liminary lists  to  be  filed  specifying  the  particular  deficiencies  for  which  indemnity  is 
claimed  and  in  cases  where  indemnity  selections  have  heretofore  been  made  without 
specification  of  losses  you  will  require  the  companies  to  designate  the  deficiencies 
for  which  such  indemnity  is  to  be  applied  before  further  selections  are  allowed. 

The  particular  loss  in  lieu  of  which  the  Northern  Pacific  Eailroad 
company  seeks  to  select  the  laud  in  question  is  not  shown  by  the  record 
before  me  and  I  am  advised  by  your  office  that  it  has  failed  to  designate 
the  same. 

The  said  application  of  the  Northern  Pacific  Bailroad  is  accordingly 
denied. 
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The  homestead  application  of  Miller,  if  in  other  respects  regnlar,  will 
therefore  be  allowed. 

The  action  of  your  of&ce  in  rejecting  the  respective  claims  of  the 
said  companies  to  the  land  described,  is  for  the  reasons  stated  hereby 
i^lrmed. 


FINAL  PBOOF  PROCEEDINGS-TBANSFEBEE. 

John  Hilden  et  al. 

Wheie  no  caoBe  is  shown  for  failure  to  submit  final  proof  on  the  day  fixed  therefor, 
bnt  such  proof  is  accepted  by  the  local  office,  the  defect  may  bo  cured  by  refer- 
ence to  the  board  of  equitable  adjudication. 

A  transferee  in  good  faith  may  be  accorded  an  opportunity  to  show  the  qualification 
of  the  pre-emptor. 

First  AsHstant  Secretary  Cha/ndler  to  the  Oommiasioner  of  the  General 

Land  Office^  July  1,  1890. 

I  have  considered  the  appeal  of  Daniel  F.  Law,  transferee,  from  yonr 
of&ce  decision  of  October  9, 1888,  holding  the  pre-emption  entry  of  John 
Hilden  for  cancellatioD. 

The  record  shows  that  on  the  5th  day  of  August,  1881,  John  Hilden 
faed  his  declaratory  statement  for  the  E.  i  SE.  i,  of  Sec.  12,  T.  8  S.,  B. 
41  E.,  and  lots  3  and  4,  Sec.  7,  T.  8  S.,  42  E.,  B.  Sf.,  in  the  local  land 
office  at  Oxford,  Idaho,  alleging  settlement  on  the  26th  day  of  July,  1881. 

July  21, 1882,  notice  was  given  that  claimant  would  make  his  final 
proof  before  the  deputy  clerk  of  the  United  States  court  at  Soda  Springs, 
on  the  25th  day  of  August,  1882.  Said  proof  bears  date  August  28, 1882, 
and  shows  the  claimant  to  be  a  single  man  twenty-nine  years  of  age  and 
naturalized ;  that  settlement  was  made  on  the  land  July  26, 1881,  and 
that  he  built  a  house  and  corral  thereon.  Value  of  the  improvements 
$200.  It  also  shows  that  actual  residence  was  established  on  the  land 
in  August,  1881,  and  was  continuous  thereafter  to  date  of  proof.  No 
description  of  the  house  is  given. 

As  to  the  quantity  of  land  broken  and  cultivated,  he  answered  '^  seven- 
ty-five acres,''  and  says  it  was  used  for  cutting  hay.  His  witnesses  say 
that  the  land  was  used  for  ^^  pasturage  and  for  cutting  hay." 

His  proof  was  approved  by  the  local  office  and  the  usual  certificate 
of  purchase  given. 

On  the  8th  of  March,  1884,  your  office  suspended  the  entry  and  re- 
quired him  to  submit  supplementary  proof  of  "record  evidence''  show, 
ing  him  to  be  a  naturalized  citizen,  or  to  have  declared  his  intention  to 
become  such. 

June  11, 1884,  the  local  office  reported  to  your  office  that  he  had  been 
notified  that  he  was  required  to  furnish  the  record  evidence  required 
and  notice  returned  **  Hilden  left  the  country,"  that  his  attorney  was 
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also  notified  and  stated  in  reply  that  Hilden  had  <<  left  for  parts  nn- 
known.'' 

July  27, 1885,  your  office  requested  of  the  local  office  an  immediate 
report  showing  what  action  had  been  taken  by  the  local  office  and  claim- 
ant. 

Angnst  3, 1885,  the  local  office  reported  to  your  office  that  <'  neither 
John  Hilden  nor  the  present  claimant  to  the  land  by  purchase— Daniel 
F.  Law — have  taken  any  action  in  compliance  with  said  requirement." 
With  said  report  the  local  office  also  transmitted  two  letters  of  David 
D.  Wright,  written  to  the  local  office.  In  one  of  said  letters,  bearing  date 
July  13, 1884,  he  states  that  ^'  Daniel  F.  Law,  the  present  occupant  and 
owner  (by  purchase  from  Hilden)  of  said  tract  was  by  me  duly  notified 
as  per  request  in  your  letter."  Said  report  of  the  local  office  further 
shows  that  ^'said  David  D.  Wright,  as  deputy  clerk  United  States 
court,  was  the  officer  before  whom  John  Hilden  had  made  final  proof 
in  the  case." 

March  31, 1887,  your  office  suspended  the  entry  for  the  reason  that 
the  proof  was  not  made  in  accordance  with  the  published  notice  which 
fixed  the  time  for  making  final  proof  for  August  25,  and  proof  was  made 
Aagust  28, 1882,  and  required  claimant  to  make  ^'  new  publication  and 
new  proof,"  and  to  furnish  the  record  evidence  of  naturalization  or  de- 
claration of  his  intention  to  become  a  citizen  of  the  United  States. 

He  was  allowed  ninety  days  to  comply  with  or  appeal  from  your  said 
decision. 

August  1, 1887,  the  local  office  reported  to  your  office  that  notice  of 
the  requirements  of  your  letter  of  March  31, 1887,  was  mailed  by  regis- 
tered letter  to  the  claimant  and  his  receipt  therefor,  bearing  date  April 
21, 1887,  was  returned  to  your  office,  and  reported  ^'  no  action  has  been 
taken,  ninety-five  days  having  expired  from  date  of  mailing." 

By  your  office  decision  of  October  9, 1888,  you  held  the  entry  for  can- 
cellation giving  sixty  days  for  appeal. 

November  21, 1888,  the  local  office  reported  notice  addressed  to  claim- 
ant returned  *^  unclaimed"  and  also  that  the  local  officers  had  been  in- 
formed that  Hilden  is,  and  has  been  confined,  in  the  asylum  for  the 
insane. 

March  6, 1889,  your  office  directed  the  local  office  to  notify  Daniel  P. 
Law,  present  owner,  of  your  decision  of  October  9, 1888,  holding  said 
entry  for  cancellation  and  allowing  him  sixty  days  for  appeal  to  the 
Hon.  Secretary. 

Daniel  P.  Law  appeals  from  your  office  decision  of  October  9, 1888. 

On  January  20, 1890,  you  transmitted  to  this  Department  an  applica- 
tion of  appellant  for  modification  of  your  decision  holding  the  entry  for 
cancellation,  in  so  far  as  the  requirement  to  furnish  new  proof  is  con- 
cerned ,  but  proposing  to  transmit  a  copy  of  the  naturalization  papers 
of  Hilden.  The  reason  assigned  for  the  non-compliance  with  the  re- 
quirements of  your  office  s  that  Hilden  had  been  confined  in  the  Insane 
Asylum  of  Idaho  for  som    eighteen  months  prior  to  December  16, 1889, 
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wbeD  he  was  discharged  as  shown  by  the  affidavit  of  the  medical  snper- 
iutendent  of  the  asylam. 

One  of  the  questions  arising  upon  the  record  in  this  case  is  upon  your 
requirement  of  October  9, 1888,  requiring  new  notice  and  new  proof  for 
the  reason  the  proof  on  file  was  taken  three  days  subsequent  to  the 
time  designated  in  the  published  notice.  Where  the  officers  of  the  local 
office  have  accepted  the  proof,  and  where  no  cause  is  shown  for  the 
delay,  as  in  this  case,  then  the  defect  may  be  cured  by  reference  to  the 
board  of  equitable  adjudication,  under  section  nine  of  final  proof  rules^ 
dated  July  17, 1889  (9  L.  D.,  123). 

See  Elias  Rosenthal  (10  L.  D.,  596). 

The  other  question  in  the  case  relates  to  the  right  of  appellant  to 
furnish  the  necessary  proof  as  to  citizenship  of  the  entryman  and  while 
I  am  not  willing  to  sanction  the  laches  as  shown  on  the  part  of  .the  ap- 
pellant, yet  in  view  of  the  insanity  of  the  pre-emptor  as  shown,  and  all 
the  facts  and  circumstances  in  the  case,  I  am  of  the  opinion  that  the 
appellant  should  have  an  opportunity  to  furnish  the  proof  required  by 
law  as  to  citizenship  of  the  pre-emptor ;  and  under  the  circumstances, 
the  appellant  should  show  by  affidavit  the  facts  and  circumstances  con- 
nected with  his  purchase  of  the  lands. 

You  will,  therefore,  direct  that  the  transferee,  or  claimant  be  required 
to  furnish  supplemental  proof  within  sixty  days  from  notice  hereof, 
showing  compliance  with  the  requirements  of  the  pre-emption  law  as 
to  the  citizenship  of  the  entryman,  and  also  the  facts  and  circumstances 
connected  with  the  purchase  by,  and  transfer  of  the  lands  to  appellant 
Daniel  F.  Law. 

You  will  readjudicate  the  case  upon  the  receipt  of  such  new  evidence. 
In  case  of  &  failure  to  comply  herewith  in  the  time  named,  the  entry 
will  be  canceled. 

Your  said  office  decision  is  accordingly  modified. 


CONTEST—COMPLIANCE  WITH  IjA^V  PRIOB  TO  NOTICE. 

Anderson  v.  Bullook. 

If  the  entryman  prior  to  service  of  notice  in  good  faith  cures  his  default,  the  contest 

must  be  dismissed. 
Actual  knowledge  of  an  impending  contest  will  not  prejudice  the  claimant  if  his 

sabsequent  compliance  with  law  is  in  pursuance  of  a  previous  bona  fide  intent. 
No  preference  right  can  l>e*  acquired  under  a  contest  begun  and  prosecuted  for  other 

purposes  than  in  good  faith  to  acquire  title  to  the  land. 

Secretary  Noble  to  the  Commissioner  of  tlie  General  Land  Office^  July 

1, 1890. 

This  Department,  by  decision  of  Jane  11, 1888,  afiQrmed  the  decision 
of  yonr  ofiQce  in  the  case  of  Lee  W.  Anderson  v.  Percy  Fullock,  hold- 
ing for  cancellation  the  tatter's  timber  caltnre  entry  No.  8268,  for  tho 
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NW.  i  of  Sec.  15,  T.  110,  E.  65,  Hnron  district,  Dakota.  After  notice 
of  said  decision,  Bullock  duly  filed  a  motion  for  review  and  rehearing. 

The  entry  was  made  April  1, 1882,  and  Anderson  initiated  a  contest 
April  2, 1883,  the  day  after  the  expiration  of  the  first  year  of  the  entry. 
The  ground  of  the  contest  was,  that  Bullock  had  failed  <<  to  break  or 
cause  to  be  broken  five  acres  within  a  year  from  making  said  entry." 

Notice  was  not  issued  on  this  contest  until  August  28, 1883,  and 
service  thereof  was  made  on  Bullock  October  18,  of  that  year. 

Leaving  the  question  of  the  bona  fides  of  the  entryman  out  of  the 
consideration  of  this  case,  I  think  this  motion  for  review  must  be  sus- 
tained, for  the  reason  that  it  seems  that  the  fact  relative  to  the  claimant 
curing  his  laches  after  the  time  of  the  contest,  and  before  notice  thereof 
was  served  upon  him,  has  been  entirely  overlooked  in  the  former  adju- 
dications in  this  case.  It  is  conceded  that,  while  the  contest  was 
initiated  April  2, 1883,  notice  thereof  was  not  served  on  Bullock  until 
October  18, 1883,  long  after  the  default  set  up  in  the  contest  had  been 
cured.    In  the  case  of  Scott  v.  King  (9  L.  D.,  299),  it  is  held  that —    . 

The  fact  of  compliance  vritb  law  after  affidavit  of  contest  is  filed  and  before  legal 
notice  thereof,  goes  to  the  weight,  and  not  to  the  admissibility,  of  the  testimony, 

and 

actual  knowledge  of  an  impending  contest  will  not  prejudice  the  claimant,  if  his 
subsequent  compliance  with  the  law  is  in  pursuance  of  a  previous  bona  fide  intent. 

It  does  not  appear  that  claimant  had  knowledge  of  the  contest  the 
latter  part  of  April,  1883,  when  Anderson  completed  the  breaking.  It 
is  the  uniform  ixiling  of  the  Department  that  where  the  entryman,  prior 
to  service  of  notice  of  contest  upon  him  in  good  faith  cures  his  laches, 
that  the  contest  must  be  dismissed.  (Stayton  v.  Carroll,  7  L.D.,  198 ; 
Hunter  v.  Haynes,  ib.,  8 ;  St.  John  v.  Baff,  8  L.D.,  552.) 

In  consideration,  however,  of  the  fact  that  Anderson,  as  suocessfol 
contestant,  has  been  permitted,  since  the  departmental  decision,  to  make 
timber  culture  entry  of  the  land,  you  are  instructed,  in  order  that  he 
may  have  an  opportunity  to  show  cause  why  said  entry  should  not 
be  canceled,  to  direct  the  local  of&cers  to  order  a  hearing  to  be  had 
thirty  days  after  notice  thereof  is  served  upon  the  parties.  At  this 
hearing  any  further  testimony  that  can  be  had  relating  to  the  validity 
of  Bullock's  entry  and  particularly  to  the  charge  set  up  in  the  affidavit 
of  contest  may  be  submitted,  and,  also,  testimomy  bearing  upon  the 
charges  contained  in  a  corroborated  affidavit  filed  by  Bullock  with  his 
motion  for  review,  to  the  effect  that  Anderson  offered  on  several  occa- 
sions to  dismiss  his  contest  for  a  pecuniary  consideration,  and  also  pro- 
posed that,  if  Bullock  would  give  up  his  claim,  he  (Anderson)  would 
sell  the  land  and  divide  the  proceeds  with  him.  If  these  charges  are 
true,  the  contest  of  Anderson  would  appear  to  have  been  begun  and 
prosecuted  for  other  purposes  than  in  good  faith  to  acquire  title  to  this 
tract.  In  either  case,  Anderson  could  acquire  no  preference  right  of 
entry  by  his  contest.    (Dayton  v.  Dayton,  8  L.  D.,  248.) 
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pbe-hmption  bntby-timber  l.ands. 
Geobge  H.  Hegeman. 

The  acqnisifcion  of  title  under  tbe  pre-emption  law  to  lands  chiefly  valaable  for  tim- 
her,  can  only  be  permitted  when  the  good  faith  of  the  claimant  is  clearly  mani- 
fest. 

First  A89isia/nt  Secretary  Chandler  to  the  Oommistrioner  of  the  General 

Land  Office^  July  2y  1890. 

This  is  an  appeal  by  George  H.  Hegeman  from  your  office  decision 
of  March  13, 1889,  rejecting  his  proof  for  the  SB.  i  Sec.  22,  T.  16  N., 
B.  4  W.,  Vancouver,  Washington,  made  in  support  of  his  pre-emption 
declaratory  statement  filed  June  11, 1888,  alleging  settlement  the  8th 
upon  the  tract  named. 

His  declaratory  statement  was  filed  simultaneously  with  the  like  fil- 
ings of  George  Ellis,  William  L.  Horner  and  Louis  F.  Toellner,  who 
also  alleged  settlement  June  8, 1888,  upon  the  NE.  |,  the  SW.  ^  and 
the  N  W.  J  of  said  section  22,  respectively. 

Proofs  under  said  filings  were  made  by  Toellner  and  Ellis,  Decem- 
ber 14, 1888,  and  by  Horner  and  the  claimant  (Hegeman)  on  the  fol- 
lowing day  before  the  clerk  of  the  district  court  for  Ohehalis  county, 
and  in  each  instance  two  of  the  parties  named  testified  as  witnesses  to 
the  proof  submitted. 

These  proofs  were  as  shown  by  the  register's  endorsement  rejected  at 
the  local  office  September  20, 1888,  for  failure  to  show  sufficient  resi- 
dence, cultivation  and  improvement. 

The  appeals  of  the  several  parties  named  were  forwarded  with  a  letter 
dated  February  5, 1889,  wherein  the  local  officers  set  out  that  the  said 
section  was  '^  densely  timbered  and  more  valuable  now  for  its  timber  than 
for  any  other  purpose,"  that  the  said  filings  had  been  made  "  upon  the 
strength "  of  a  telegram  asking  if  said  section  was  vacant,  sent  the 
local  office  by  "  J.  C.  Ellis  of  Olympia,  a  wealthy  logger,''  the  day  pre- 
ceding the  date  of  said  settlements  (June  8, 1888),  that  the  same  were 
made  under  the  supervision  of  Geo.  G.  Israel,  a  close  friend  and  legal 
adviser  of  J.  0.  Ellis,  a  person  who  had  been  <<  reported  guilty  of  un- 
professional conduct  relating  to  public  lands." 

fiegeman's  proof  set  out  that  he  was  a  single  man  twenty-eight  years 
of  age,  that  he  made  actual  settlement  on  the  land  June  16, 1888,  when 
he  built  a  house  and  cleared  one  and  a  half  acres,  that  his  residence, 
established  the  same  day,  had  been  continuous,  that  his  improvements 
valued  at  $320  comprised  a  log  house  twelve  by  sixteen  feet  with  shake 
roof  and  board  floor,  woodshed,  road,  and  one  and  a  half  acres  prepared 
for  crop  and  that  the  tract  contains  about  one  million  feet  of  fir  timber. 

Along  with  his  appeal,  the  appellant  Hegeman  files  an  affidavit  made 
by  J.  0.  Ellis,  April  4, 1890^  setting  out  that  he  had  as  an  act  of  friend- 
ship sent  said  telegram  at  the  request  of  his  nephew  George  Ellis,  then 
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in  his  employ  and  that  he  '<  was  not  at  that  or  at  any  other  time  inter- 
ested directly  or  indirectly  in  above  said  land." 

The  record  shows  the  tract  involved  to  be  chiefly  valuable  for  timber. 
This  being  so,  the  good  faith  of  the  claimant  should  be  clearly  shown 
before  he  can  be  allowed  to  acquire  the  same  under  the  pre-emption 
law.  Daniel  R.  Mcintosh  (8  L.  D.,  641);  State  of  California  t?.  Sovoy 
(9  L.  D.,  139). 

That  the  claimant's  good  faith  is  not  clearly  shown  is,  I  think,  mani- 
fest. His  proof  showing  meager  improvements  was  made  within  about 
the  briefest  permissible  period  following  the  initiation  of  his  claim,  and 
when  considered  with  the  surrounding  circumstances,  in  the  light  of 
which  his  good  faith  must  be  determined,  fails  to  satisfactorily  show 
that  he  went  on  the  land  for  the  purpose  of  rendering  a  bona  fide  com- 
pliance with  the  pre-emption  law. 

The  decision  appealed  from  is  accordingly  affirmed. 


MINING  CLAIM  — ST  ATTTTORY  EXPENDITURE  -  AD  VERSE  RIGHTS— 

REVIEW. 

Nichols  et  al.  v.  Becker. 

Failure  to  prosecnte  an  adverse  claim,  or  in  other  manner  assert  a  right  against  a 

known  pending  application  is  conclasive  as  against  the  existence  of  saoh  right. 
The  individual  rights  of  an  applicant  are  not  waived  hy  his  executing,  as  president 

of  a  miniifg  company,  an  agreement  wherein  certain  interests  adverse  to  said 

company  are  recognised. 
The  action  of  the  Department,  on  an  application  for  a  mineral  patent,  can  not  be 

controlled  by  judicial  proceedings  instituted  outside  of  the  authority  of  section 

2326  of  the  Revised  Statnt«8. 
Where  several  claims  are  embraced  within  one  application,  the  annual  work  required 

by  statute  may  be  done  on  one  of  such  claims  for  the  common  benefit  of  the  claims 

included  within  said  application. 
Specifications  of  error,  on  motion  for  review,  must  be  definite,  and  clearly  set  forth 

the  particular  facts  or  issues  on  which  a  ruling  is  desired. 

Secretary  Noble  to  the  Commissioner  of  tJie  General  Land  Office^  July  2, 

1890.. 

This  18  a  motion  by  William  H.  Nichols,  Joseph  M.  Marshall  and 
John  Trnan  for  review  of  a  decision  of  this  Department,  rendered  Feb- 
ruary 28,  1889,  in  the  case  of  William  H.  Nichols  et  al.  v.  Theodore  H. 
Becker,  involving  the  latter^s  application  for  patent  under  the  mining 
laws,  for  certain  claims  on  what  is  known  aB  the  <<  Bates  lode,"  situated 
in  Gregory  mining  district,  Gilpin  county,  Colorado. 

The  decision  complained  of  is  a  formal  affirmance  by  the  Department 
of  a  decision  rendered  by  your  office  December  7,  1887,  adverse  to 
Nichols,  et  al.  upon  an  appeal  by  them  from  a  decision  of  the  local  offi- 
cers, also  adverse  to  them,  in  the  matter  of  their  protest  against  the 
issue  of  patent  to  Becker  for  the  premises  in  question. 
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An  intelligent  consideration  of  the  present  motion,  in  view  of  the 
namerons  errors  assigned,  seems  to  reqnire  that  a  full  history  of  the 
case  be  given  from  the  ontset. 

It  appears. that,  on  October  3,  1868,  Theodore  H.  Becker  filed  in  the 
local  office  at  Central  City,  Colorado,  his  application  (No.  73)  for  patent 
under  the  mining  act  of  July  26, 1866  (14  Stat.,  251),  for  three  hundred 
linear  feet  of  the  Bates  lode,  known  and  described  as  claims  Kos.  3,  4 
and  5  on  said  lode,  accompanied  by  a  diagram  and  notice  of  his  claim, 
and  by  his  statement  that  he  had  ^^  occupied  and  improved  the  said  lode 
according  to  the  local  customs  and  rules  of  miners"  in  that  district,  and 
had  <<  expended  in  actual  labor  and  improvements  thereon  an  amount 
not  less  than  one  thousand  dollars."  The  required  notice  of  his  claim 
was  posted  and  published  for  the  full  period  of  ninety  days. 

On  October  28, 1868,  one  Lewis  E.  Johnson  filed  an  adverse  claim  to 
the  property  in  question. 

On  January  6,  1869,  one  O.  J.  Goldrick  filed  an  adverse  claim  for  the 
same  property,  but  withdrew  it  on  May  29,  following. 

On  June  3^  1869,  the  Bocky  Mountain  Gold  Mining  Company,  by  G. 
E.  Randolph,  its  attorney,  filed  certain  papers  purporting  to  be  an  ad- 
verse claim  to  said  property ;  but  because  of  insufficiency  in  the  matter 
of  certain  departmental  requirements,  no  record  was  ever  made  of  the 
same. 

On  January  2, 1880,  the  adverse  claim  of  Lewis  E.  Johnson  was  with- 
drawn by  his  attorney,  and  on  the  same  day  Becker  submitted  proofs 
in  support  of  his  application,  whereupon  the  register  issued  his  certifi- 
cate to  the  surveyor-general  to  the  effect  that  Becker  was  entitled  to  a 
survey  of  his  claim.  The  surveyor-general,  on  January  8, 1880,  granted 
the  application,  and  designated  the  survey  as  jSTo.  579. 

On  February  17, 1880,  the  local  officers  received  from  the  surveyor- 
general  an  approved  plat  Of  mineral  survey  No.  556,  for  two  hundred 
and  twenty-three  linear  feet  on  the  Bates  lode,  from  which  it  appeared 
that  the  applicants  therefor  were  William  H.  Nichols,  John  Truan  and 
Joseph  M.  Marshall.  The  next  day,  Becker  presented  a  protest  against 
the  filing  of  any  application  by  Nichols  and  others  for  the  premises  de- 
scribed in  such  survey,  setting  forth  the  pendency  of  his  own  applica 
tion,  and  alleging  a  conflict  between  his  claim  and  such  survey,  and  that 
no  application  by  Nichols  and  others  could  be  legally  filed  while  his 
previous  application  is  pending  and  undetermined. 

On  February  20, 1880,  Nichols  and  others  presented  an  application  for 
patent  for  the  claim  covered  by  said  survey  No.  556,  and  asked  that  the 
same  be  filed.  The  local  officers  rejected  the  application  on  the  day  of 
its  presentation  because  of  the  pendency  of  Becker's  application  cover- 
ing the  same  premises. 

Nichols  and  others,  on  February  24,  1880,  filed  an  appeal.  On  the 
same  day  they  presented  and  filed  certain  affidavits  in  the  nature  of  a 
protest  against  the  application  of  Becker,  charging  that  no  work  had 
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been  done  or  improvements  made  on  bis  claim  by  any  of  tbe  former 
owners  thereof,  or  by  anybody,  for  the  period  of  "  at  least  five  years  last 
past",  and  that  the  same  had  been  forfeited  and  wholly  and  totally 
abandoned. 

On  March  19, 1880,  your  ofSce  having  previously  received  from  the 
local  officers  the  appeal  and  affidavits  aforesaid,  instructed  them  to  sus- 
pend further  action  on  Becker's  application,  and  to  transmit  all  the 
papers  relating  to  the  case  in  order  that  it  might  be  determined  whether 
a  hearing  should  be  had  on  the  question  of  aban  donment  as  raised  by 
said  affidavits.  The  surveyor-general  was  also  instructed  to  withhold  his 
approval  of  the  final  survey  of  Becker's  claim  until  further  orders.  The 
papers  thus  called  for  were  transmitted  March  26, 1880. 

On  July  8, 1880,  your  predecessor.  Commissioner  Williamson,  having 
consider^  the  case  on  appeal,  affirmed  the  action  of  the  local  officers 
in  rejecting  the  application  of  Nichols  and  others,  and  held  that,  inas- 
much as  their  claim  was  not  asserted  during  the  period  of  publication 
of  notice  of  Becker's  application,  it ''  was  invalid  and  of  no  avail,"  could 
not  in  any  sense  be  considered  un  adverse  claim,  and  could  not  there- 
fore have  the  effect  to  suspend  proceedings  under  Becker's  claim.  The 
appeal  was  thereupon  dismissed.  Upon  consideration  of  the  affidavits 
transmitted  with  the  appeal,  however,  the  Gommissioner,  by  virtue  of 
the  supervisory  powers  in  him  vested,  ordered  that  a  hearing  be  had  to 
determine  the  question  of  Becker's  alleged  abandonment.  From  this 
decision,  which  passed  upon  and  denied  the  validity  of  the  claim  of 
^N'ichols  and  others,  no  appeal  was  taken. 

The  hearing  thus  ordered  took  place  before  the  local  officers.  It  was 
cofnmenced  in  August,  1880.  Various  continuances  were  had  by  stip- 
ulation of  the  parties,  and  the  hearing  was  not  completed  untilJanuary, 
1886,  after  your  office  had,  by  letter  of  October  16, 1886,  specially  in- 
structed the  local  officers  that  the  same  must  be  proceeded  with  to  a 
speedy  conclusion.  This  long  delay  occurred  apparently  without  objec- 
tion from  either  party. 

On  January  28, 1886,  the  local  officers  made  their  finding  in  the  case. 
It  is  as  follows: 

Having  oarefally  examined  and  considered  all  the  testimony  taken  before  this  office, 
and  all  the  evidence  submitted  and  filed  in  this  case,  it  is  oar  joint  opinion,  that, 
said  Nichols,  et  al.  have  failed  to  prove,  as  alleged  by  them,  that  the  premises  In  cod> 
troversy  *  have  been  long  abandoned,  and  po  work  done  thereon  by  said  applicant' 
but  on  the  contrary,  said  applicant  has  shown  that  he  has  never  failed  to  perform  his 
annual  assessment  work  on  said  claims  embraced  in  his  application  for  patent  Ko.  73, 
filed  in  this  office  October  3,  18<58. 

From  this  finding  Nichols  and  others  filed  an  appeal  February  20, 
1886,  and  on  June  1,  following,  their  attorney  forwarded  to  the  Gommis- 
sioner of  the  General  Land  Office  a  lengthy  statement  in  writing,  signed, 
by  Nichols,  Truan  and  Marshall,  and  43worn  to  by  Marshall,  which  is  in 
the  nature  of  a  protest  against  the  application  of  Becker,  accompanied 
by  a  motion  that  the  same  be  dismissed.    On  June  17, 1886,  the  Com- 
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missioner  acknowledged  receipt  of  said  protest,  stating  that  it  wonld 
be  taken  up  and  considered  when  the  case  was  reached  in*it8  regular 
order,  for  action  on  the  appeal  from  the  finding  of  the  local  officers. 
The  matters  alleged  in  said  protest  need  not  be  here  stated.  While  the 
appeal  was  pending,  additional  documentary  evidence  was  filed  by  both 
parties,  presumably  under  rule  72  of  Practice. 

On  December  7, 1887,  your  office,  after  an  elaborate  discussion  of  the 
evidence  in  the  case,  affirmed  the  finding  of  the  local  officers,  and  rel- 
ative to  the  motion  to  dismiss,  based  upon  the  protest  aforesaid,  it 
was  stated  that  inasmuch  as  said  motion  '<  involves  the  same  points 
raised  by  the  appeal  considered  herein,  it  is  therefore  denied." 

This  is  the  decision,  which  on  further  appeal  by  Nichols  and  others, 
was  formally  affirmed  by  the  decision  now  complained  of. 

Numerous  errors  (seventeen  in  all)  are  alleged  in  the  motion  for 
review,  which  upon  examination  are  found  to  involve  considerable  repe- 
tition of  substantially  the  same  subject  matter  of  complaint.  Stripped 
of  such  repetition,  and  of  unnecessary  verbiage,  the  allegations  are,  in 
effect,  that  the  Department  erred  in  sustaining  the  decision  of  your 
office  in  the  following  particulars,  viz : 

I.  In  finding  that  Becker's  title  is  traceable  by  a  regular  chain  of 
conveyances  from  the  original  locators,  who  located  claim  No.  three  in 
1859,  and  claims  four  and  five  in  February,  1860. 

II.  In  finding  that  Becker,  at  any  time,  had  title  to  the  premises  in 
dispute,  either  by  location,  conveyance,  possession,  or  otherwise. 

III.  In  failing  to  consider  the  conveyance  made  in  1864  by  Leighton 
and  Starbuck  to  the  Eocky  Mountain  Gold  Mining  Company,  and 
other  evidence  showing  that  company's  ownership,  exclusive  posses- 
sion and  occupation  of  the  property  in  dispute,  and  of  its  extensive  im- 
provements thereon. 

lY.  In  finding  that  the  annual  work  required  by  statute  was  done  on 
the  property  for  the  year  1878. 

Y.  In  failing  to  find  that  the  property  in  dispute  had  been,  by  all 
former  claimants  of  the  same,  or  of  any  portion  thereof,  wholly  aban- 
doned prior  to  the  year  1878,  and  that  work  had  not  been  resumed 
thereon  prior  to  the  relocation  by  Nichols  and  others  in  1879. 

YI.  In  failing  to  consider  as  evidence  in  the  case  a  judgment  rendered 
in  1885  by  a  court  of  competent  jurisdiction,  to  the  effect  that  the  pos- 
sessory title  to  the  property  in  dispute  was  not  in  Becker,  and  in  refus- 
ing to  recognize  that  judgment  as  binding  against  Becker. 

YII.  In  not  holding  that  upon  the  admitted  facts  Becker^s  claim  does 
not  fall ''  within  the  statute  under  which  it  was  wrongfully  asserted." 

YIII.  In  failing  to  recognize  the  agreement  in  writing,  made  in  1871, 
between  the  Eocky  Mountain  Gold  Mining  Company  and  the  Union 
Gold  Mining  Company,  to  which  Becker  was  a  party,  as  conclusive 
against  him ;  and  in  considering  testimony  taken  after  the  execution  of 
said  agreement,  for  the  purpose  of  contradicting  its  terms. 
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IX.  ^^  In  failing  to  consider  material  facts  established  by  the  evidence, 
and  to  decide  material  issaes  involved  in  the  record,  fairly  presented  by 
the  evidence  and  the  record." 

In  view  of  the  fact  that  the  hearing  ordered  in  this  case  was  for  the 
sole  purpose  of  determining  the  single  qaestion  of  abandonment,  raised 
by  the  affidavits  theretofore  Med  by  Nichols  and  others,  it  must  be  ap- 
parent that  the  alleged  errors  as  above  set  forth  relate  in  great  measure 
to  matters  not  involved  in  said  hearing,  and  which  are  wholly  irrelevant 
to  the  issue  therein  presented.  And  in  view  of  the  further  fiict  that  no 
appeal  was  ever  taken  by  Nichols  and  others  from  your  office  decision 
of  July  8, 1880,  which  r^ected  their  claim  as  invalid,  and  expressly  rec- 
ognized the  validity  and  regularity  of  Becker's  claim  in  all  respects, 
except  only  as  to  the  charge  of  abandonment,  it  is  not  seen  how,  upon 
any  reasonable  claim  of  right  or  justice,  matters  which  are  not  pertinent 
to  the  issue  joined  upon  that  charge,  can  now  be  urged  upon  the  atten- 
tion  of  the  Department,  with  avail  to  the  present  protestants  against 
Becker's  claim. 

Inasmuch,  however,  as  all  the  various  complaints  set  forth  in  the 
motion  for  review,  herein  substantially  stated  as  aforesaid,  have  been 
insisted  upon  with  the  greatest  persistency  by  counsel  for  Nichols  and 
others,  accompanied  by  the  charge,  made  with  apparent  fireeness,  that 
the  case  has  never  been  l^eretofore  properly  considered,  it  has  been  de- 
termined, for  these  reasons  alone,  and  not  because  of  any  recognized 
right  in  the  parties  complaining  to  demand  it,  to  review  the  case  upon 
all  such  matters,  whether  deemed  pertinent  to  the  issue  tried  at  the 
hearing  or  not. 

The  abstract  of  title  and  title  papers  filed  by  Becker,  show  that  by 
deed  from  Bichard  Sopris  and  William  M.  Slaughter,  partners  as  Sopris 
and  Slaughter,  successors  to  Allen,  Slaughter  and  Company,  dated  De- 
cember 21, 1860,  there  was  conveyed  to  Becker  <<  Two  claims  (one  hun- 
dred feet  each)  and  a  fraction  of  sixty  feet  on  the  Bates  lode,  being  the 
whole  of  number  one  (1)  and  two  (2)  and  a  fraction  of  number  three  south- 
west of  the  discovery ; "  that  by  two  several  deeds  dated,  respectively, 
July  11,  and  July  12, 1867,  said  William  M.  Slaughter  and  Bichard  Sopris 
c<mveyed  to  Becker  their  respective  interests  in  the  remaining  forty  feet 
of  said  claim  No.  3 ;  that  on  February  25, 1860,  Blenney  and  Clay  placed 
of  record,  under  the  local  rules  and  regulations  then  existing  in  said 
mining  district,  their  preemption,  covering  one  hundred  and  eighty  feet 
of  said  Bates  lode,  being  part  of  claims  4  and  5,  and  on  November  3, 
1861,  conveyed  the  same  to  one  G.  B.  Bissell ;  that  said  Bissell  had  a 
miner's  pre-emption  covering  claimNo.  5  of  said  Bates  lode,  which  ap- 
pears to  have  been  placed  on  record  November  26, 1862 ;  that  by  deed 
dated  July  26, 1862,  Bissell  conveyed  to  Wesley  Bowling  two  hundred 
feet  of  said  Bates  lode  (being  claims  4  and  5)  ^  that  by  deed  dated  March 
13, 1863,  BowliDg  conveyed  the  same  to  Joseph  Kenyon  ;  and  that  by 
deed  dated  October  1, 1868,  Kenyon  conveyed  the  same  to  Theodore  H. 
Becker. 
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It  is  thas  seen  that  Becker's  title  papers  cover  the  whole  of  claims 
three,  foar  and  five ;  that  a  portion  of  claim  three  was  conveyed  to  him 
in  1860,  and  the  remainder  in  1867,  and  that  claims  fonr  and  five  were 
conveyed  to  him  in  October,  1868,  just  two  days  prior  to  filing  his  appli- 
cation for  patent. 

It  is  stated  in  an  afftdavit  of  said  Bichard  Sopris  Med  in  the  record 
that  the  Bates  lode  was  discovered  in  1859;  that  affiant  and  his  asso- 
ciates, Slaughter  and  Allen,  in  May,  1859,  located  and  staked  off  three 
hnndred  feet  of  said  lode,  being  claims  Nos.  one,  two  and  three  south 
west  of  the  discovery;  that  the.y  commenced  work  thereon  immediately 
and  held  peaceable  possession  thereof  until  they  sold  and  conveyed  the 
same  to  Becker  in  1860  and  1867 ;  that  at  the  time  of  the  discovery  of 
the  Bates  lode  and  the  location  of  said  claims  Nos.  one,  two  and  three, 
there  were  no  local  laws,  rules  or  regulations  in  the  Gregory  mining 
district  requiring  a  record  to  be  made  of  such  discovery  and  location ; 
that  in  July,  1859,  affiant  presided  at  the  first  miners'  meeting  ever  held 
in  said  district,  at  which  meeting  a  resolution  was  passed  (transcript  of 
which  is*  furnished)  providing  that  ^^all  claims  may  be  recorded,  if  the 
owners  see  fit;  but  no  claim  which  is  being  worked  shall  be  obliged  to 
be  recorded;"  that  affiant  knows  William  E.  Blenney  and  H.  M.  Clay 
claimed  Nos.  four  and  five  of  said  Bates  lode,  lying  just  west  of  and  ad- 
joining  the  claims  of  affiant  and  his  associates.  The  statements  of  this 
affidavit  stand  uncontradicted.  They  show  that  ^o.  three  was  worked 
and  possession  thereof  held  by  its  locators,  Sopris,  Slaughter  and  Allen, 
until  they  sold  to  Becker,  whereby  a  record  of  their  claim  was  made 
unnecessary  under  the  local  rules  then  prevailing.  It  has  been  already 
shown  that  Nos.  four  and  five  were  covered  by  claims  duly  recorded. 
The  resolution  referred  to  providing  that  claims  which  were  being 
worked  need  not  be  recorded,  would  seem  to  imply  that,  if  recorded, 
sufficient  notice  thereof  would  thereby  be  given,  under  the  law  at  that 
date,  though  not  being  worked.   - 

But  it  is  objected  that  the  ownership  of  this  property  was  in  the  Bocky 
Mountain  Gold  Mining  Company,  and  a  deed  to  that  company  from  John 
Leighton  and  William  M.  Starbuck,  dated  March  19, 1864,  purporting 
to  convey  two  hundred  and  twenty-five  feet  of  the  Bates  lode,  "being 
the  property  originally  pre-empted  by  Clay  and  Blenney,''  is  filed  in  the 
record,  and  testimony  is  introduced  tending  to  show  possession  and  oc- 
cupation of  the  property  in  dispute,  by  that  company  under  said  deed, 
and  that  the  company  erected  extensive  and  valuable  improvements 
thereon  during  the  time  of  such  possession. 

As  to  said  alleged  deed  of  conveyance,  it  is  sufficient  to  say  that  it 
was  not  made  until  after  the  property  had  been  conveyed  by  Clay  and 
Blenney  to  Bissell,  and  by  Bissell  to  Bowling,  and  by  Bowling  to  Ken- 
yon,  who  subsequently  conveyed  to  Becker,  and  it  could  not,  therefore, 
operate  to  pass  to  the  Bocky  Mountain  Company  any  title,  so  far  as  this 
record  shows,  as  against,  or  superior  to,  that  purchased  by  Becker. 
And  all  contention  herein,  based  upon  the  alleged  occupation  and  im- 
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provement  of  the  property  by  the  Eocky  Mountain  Company  mast  be 
set  at  rest  by  the  fact  that  said  company,  with  full  knowledge  of  Beck- 
er's application^  never  attempted  to  prosecute  an  adverse  claim,  or  in 
any  other  manner  to  assert  its  right,  if  any  it  had  or  claimed,  as  against 
Becker.  Its  attorney  filed  a  notice  of  claim  in  1869,  but  without  any 
proof,  abandone<!^  it  and  never  afterwards  moved  in  the  premises.  The 
inference  clearly  is  that  said  company  acknowledged  Becker's  superior 
claim,  and  was  content  not  to  assail  it. 

The  first,  second,  and  third  specifications  of  error  are  thus  disposed 
of.  Passing  the  fourth  and  fifth  for  the  present,  notice  will  be  next  taken 
of  the  sixth.  It  is  here  complained  that  proper  consideration  has  not 
been  given  to  a  judgment  of  the  circuit  court  of  the  United  States  for 
the  district  of  Colorado,  rendered  in  1885,  in  a  certain  ejectment  suit  then 
pending  therein  in  the  name  of  the  Bates-Hunter  Consolidated  Mining 
Company  against  said  Nichols  and  others,  the  object  of  which  was  to  try 
the  right  of  possession  to  the  property  in  question.  The  judgment  was 
based  upon  the  verdict  of  a  jury  in  favor  of  the  defendants  in  said  suit ; 
and  the  plaintiff,  being  the  assignee  of  Becker,  it  is  contended  that  such, 
judgment  is  binding  upon  him  and  conclusive  against  his  claim  to  the 
property. 

This  contention,  in  my  judgment,  cannot  be  sustained.  In  the  first 
place,  the  suit  referred  to  was  not  a  proceeding  instituted  in  accordance 
with  the  provisions  of  section  2320  of  the  Eevised  Statutes,  and  there- 
fore no  judgment  rendered  therein,  whatever  it  might  be,  could  in  any 
way  bind  the  Laud  Department  or  control  its  action  in  this  case.  This 
case  must  be  decided  upon  the  record  here  presented.  The  verdict  of 
the  jury  in  that  suit  was  based  upon  the  evidence  produced  at  the  trial 
in  court,  a  portion  of  which  only  is  filed  in  this  record. 

But  again,  the  judgment  rendered  upon  the  verdict  was  afterwards 
set  aside  under  a  special  statute  of  Colorado  (Rev.  Stats.,  Colo.,  1868, 
ch.  27,  sec.  26),  and  a  new  trial  ordered.  Under  this  statute  the  de- 
feated party  was  entitled  to  a  new  trial  as  a  matter  of  right.  (Yance 
V,  Schuyler,  1  Gilm.  160).  Before  the  new  trial  was  had,  the  plaintiff 
appeared  in  court  and  dismissed  its  suit.  There  is  now,  therefore,  no 
judgment  of  the  court  to  bind  anybody. 

The  seventh  alleged  error  (which  is  the  twelfth  in  the  original  assign- 
ment by  counsel)  is  that  upon  the  admitted  facts  Becker's  claim  is  not 
"  within  the  statute  under  which  it  was  wrongfully  asserted. "  This  al- 
legation is  too  general  and  indefinite  to  admit  of  intelligent  consideration. 
No  conceded  facts  are  pointed  out  in  support  of  the  assertion  that 
Becker's  claim  is  not  within  the  statute,  nor  is  attention  called  to  any- 
thing in  the  record  tending  to  show  that  such  claim  was  <<  wrongfully 
asserted  "  thereunder. 

The  same  criticism  applies  with  equal  force  to  the  ninth  alleged  error. 
It  is  equally  indefinite  and  can  in  no  reasonable  sense  be  termed  a 
**  specification  "  of  error.    It  is  wholly  insufficient  in  a  motion  for  review 
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to  simply  allege  failure  <^  to  consider  material  facts  established  by  the 
evidence, "  or  failure  ^^  to  decide  material  issnes  involved  in  the  record/' 
without  specifying  the  particular  facts  or  issnes  with  reference  to  which 
consideration  is  sought  for  a  ruling  desired.  The  grounds  of  error 
should  be  clearly  and  specifically  set  forth.  (Geo.  W.  Macey^^e^  al.  6  L. 
D.,  781 ;  Long  v.  Knotts,  5L.  D.,  150;  Albert  H.  Oornwell,  9  L.  D.,  340 ; 
Bright  et  al  v.  Elkhorn  Mining  Go.  id.  503). 

Complaint  is  made  in  the  eighth  item  of  alleged  error  that  effect  has  not 
been  given  to  the  agreement  in  writing,  made  in  1871,  between  the 
Eocky  Mountain  Gold  Mining  Company  and  the  Union  Gold  Mining 
Company,  relating  in  part  to  the  property  now  in  dispute.  A  copy  of 
this  agreement  is  on  file  in  the  record.  It  is  signed  by  George  E.  Ban- 
dolph  as  attorney  in  fact  foi  the  Bocky  Mountain  Company,  and  by 
Theodore  H.  Becker  as  President  of  the  Union  Gold  Mining  Company. 
Prior  to  its  execution,  certain  controversies  had  arisen  between  said 
companies  relative  to  their  mining  operations  on  the  Bates  lode.  By 
the  agreement  it  was  provided,  to  the  end  that  such  controversies  might 
be  amicably  settled  and  a  permanent  boundary  line  established  between 
the  contending  parties,  that  the  west  line  of  claim  No.  three  should  be 
established  as  such  boundary  line ;  and  the  resi>ective  agents  of  such 
companies  were  authorized  to  make  and  did  make  quit-claim  deeds  from 
each  to  the  other,  in  conformity  with  such  agreement.  This  agreement 
gave  to  the  Union  Company  whatever  rights  the  Bocky  Mountain  Com- 
pany had,  if  any,  to  that  part  of  the  Bates  lode  lying  east  of  the  west 
line  of  STo.  three,  and  to  the  Bocky  Mountain  Company  whatever  rights 
the  Union  Company  had,  if  any,  to  that  part  of  said  lode  lying  west  of 
the  west  line  of  No.  three.  It  is  contended  that,  inasmuch  as  Becker 
signed  said  agreement  as  President  of  the  Union  Company,  he  is  for 
that  reason  estopped  from  asserting  in  this  case  any  individual  right  or 
title  to  claims  four  and  five,  they  being  west  of  the  boundary  line  thereby 
established.  Though  this  contention  has  been  most  strenuously  per- 
sisted in  by  counsel,  I  am  wholly  unable  to  conceive  of  any  principle  of 
law  or  force  of  reasoning  upon  which  it  can  be  sustained.  The  agree- 
ment was  signed  by  Becker,  not  in  his  individual  capacity,  but  as  the 
executive  officer  of  the  Union  Company.  While  it  is  binding  upon  the 
company,  it  can  in  no  sense  be  considered  as  in  any  manner  afiecting 
the  individual  rights  of  Becker,  if  any  he  had,  to  the  property  which 
was  the  subject  matter  thereof.  By  it  the  Union  Company  surrendered 
to  the  Bocky  Mountain  Company  only  such  rights  as  it  hadj  if  any,  to 
claims  Nos.  four  and  five.  If  it  in  fact  had  any  rights  to  surrender,  and 
they  were  then  known,  or  afterwards  proved  to  be  inferior  to  the  indi- 
vidual rights  of  Becker,  his  signature  to  the  agreement  as  President  of 
the  Company  was  not  an  act  which  could  operate  to  estop  him  from 
afterwards  asserting  his  individual  rights  as  against  any  claim  of  the 
Bocky  Mountain  Company  based  upon  said  agreement.  The  statements 
in  said  agreement,  apparently  recognizing  some  sort  of  claim  in  the 
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Rocky  Mountain  Company  to  Nos.  four  and  five  at  the  date  of  its  execu- 
tion,  are  not  the  statements  or  admissions  of  Becker,  as  claimed  by  coun- 
sel, but  of  the  Union  Company,  and  it  is  perfectly  plain  that  such  ad< 
missions,  if  such  they  be,  cannot  bind  Becker  in  his  individual  capacity. 

But  in  Itddition  to  this  it  clearly  appears  from  the  evidence  in  the 
case  that  both  said  companies,  at  the  time  said  agreement  wa«  made, 
had  full  knowledge  of  Becker^s  claim  of  title  to  Nos.  three,  four  and 
five,  and  that  it  was  not  intended  by  said  agreement  to  in  any  way 
compromise  his  individual  rights  in  the  premises,  but,  on  the  contrary, 
it  was  then  and  there  understood  by  all  parties  that  he  should  proceed 
to  perfect  his  title  by  obtaining  patent  under  his  application  filed  Octo- 
ber 3, 1868.  This  was  testified  to  by  Becker  at  the  hearing,  and  he 
also  testified  that  the  Union  Company  never  hiid  or  claimed  to  have 
any  title  to  any  part  of  Nos.  three,  four  and  five,  nor  any  interest 
therein  hostile  to  his. 

Becker's  testimony  is  fully  corroborated  by  affidavits  filed  in  the 
record  of  George  H.  Potts  and  George  B.  Satterlee,  the  latter  of  whom 
was  trustee  for  the  Eocky  Mountain  Company  when  said  agreemeut 
was  made.    It  is  shown  by  these  affidavits  that,  prior  to  the  execution 
of  the  agreement,  Becker,  on  several  occasions,  notified  the  Eocty 
Mountain  Company  that  he  was  the  owner  of  the  property  described  in 
therein,  and  exhibited  to  its  attorneys  his  title  papers  to  claims  three, 
four  and  five ;  that  said  agreement  was  signed  with  the  understanding 
that  it  should  in  no  wise  affect  Becker's  individual  claim  to  the  property, 
the  sole  object  thereof  being  to  settle  the  controversies  then  existing 
between  said  companies ;  that  Becker,  at  the  time,  gave  notice  of  his 
pending  application  for  patent  for  claims  three,  four  and  five,  and  it 
was  further  agreed  between  said  companies  that  their  said  settlement 
Bhould  in  no  manner  affect  the  rights  of  Becker  under  his  said  applica- 
tion. 

It  is  objected  that  this  evidence  was  introduced  for  the  purpose  of 
contradicting  the  terms  of  said  agreement,  and  for  that  reason  is  inad- 
missible. There  is,  however,  nothing  in  the  testimony  that  tends  in 
the  least  to  vary  or  contradict  the  agreement.  It  shows  the  circum- 
stances attending  its  execution  and  was  introduced  as  explanatory  of 
its  provisions,  and  not  for  the  purpose  of  contradicting  its  terms.  It  is 
clearly  admissible.  (1  Greenl.  sees.  277-282-286-295  *  5  Thorington  v. 
Smith,  8  Wall.,  1;  M.  &  M.  R'y  Co.  v.  Jurey,  111  U.  S.,  584;  United 
States  I?.  Peck,  102  U.  S.,  64;  Reed  v.  Insurance  Co.  95  U.  S.,  23;  Canal 
Co.  V.  Hill,  15  Wall.  94).  In  view  thereof,  there  is  no  foundation 
whatever,  in  my  judgment,  for  the  contention  of  counsel  in  respect  to 
said  agreement. 

This  brings  me  to  consider  the  fourth  and  fifth  assignments  of  error, 
as  above  stated.  Herein  is  involved  the  real  gist  of  the  only  present 
legitimate  controversy  in  this  case.  It  is  alleged  that  the  Department 
erred  in  finding  that  the  annual  work  required  by  statute  was  done  on 
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the  property  in  1878,*  and  iu  not  finding  that  the  property  was  wholly 
abandoned  by  Becker  prior  to  1878,  and  that  work  was  not  resumed 
thereon  antil  after  the  relocation  by  iN'ichoIs  and  others  in  1879. 

Upon  this  question  there  is  some  conflict  in  the  testimony,  but  the  re- 
spective decisions  heretofore  rendered  by  the  local  officers,  by  your 
office,  and  by  this  Department  have  all  been  in  favor  of  Becker.  After 
a  careful  review  of  the  whole  record  in  the  case,  I  see  no  reason  for  re- 
versing these  uniform  rulings.  The  conflict  referred  to  is  rather  appar- 
ent than  real,  and  the  evidence  iu  my  opinion  fully  justifies  the  finding 
of  the  local  officers,  which  has  been  affirmed  throughout.  The  testi- 
mony for  protestants  is  uncertain  in  character,  being  positive  only  to  the 
extent  that  the  witness  knew  of  no  work  being  done  on  claims  three, 
four  and  five  during  the  year  1878  by  Becker  or  by  any  one  for  him, 
while  a  number  of  witnesses  for  Becker  testify  positively  that  work  was 
done  on  the  claims  for  every  year  of  the  alleged  abandonment,  and  that 
the  work  was  done  for  Becker,  and  at  his  expense.  The  claims  were 
worked  underground  and  it  is  not  at  all  singular  that  the  required 
amount  of  work  should  have  been  done  without  being  observed  by  the 
witnesses  for  protestants.  True,  the  work  was  done  principally  on 
claim  No.  three,  one  witness  only  testifying  that  he  worked  on  No.  four, 
during  the  time  (1878)  of  the  alleged  abandonment :  but  the  work  was 
done  for  all  the  claims  (Nos.  three,  four  and  five)  included  in  Becker's 
application.  This  was  in  every  respect  a  compliance  with  the  statute. 
Smelting  Company  v,  Kemp  (104  U.  S.,  636-653)  j  Chambers  v.  Harring- 
ton (IU  U.  S.,  350)  5  Good  Return  Mining  Company  (4  L.  D.,  221);  8. 
E.  Mackie  (5  L.  D.,  199-201).  There  is,  therefore,  nothing  In  the  con- 
tention that  the  annual  assessment  work  should  have  been  done  on  each 
of  the  several  claims  applied  for  by  Becker. 

In  view  of  the  great  pertinacity  with  which  the  present  motion  has 
been  urged  by  counsel  for  protestants,  the  whole  record  in  the  case  has 
been  examined  with  great  care,  and  every  objection  made  by  the  motion 
has  been  considered.  From  this  examination  I  am  satisfied  that  no  suffi- 
cient grounds  for  granting  the  motion  exist,  and  the  same  is  denied. 
2497 -VOL  11 2 
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HOMESTEAD  SETTLEMENT— SECTION  8287  R.  S.— BES  JUDICATA. 

Henry  W.  Lord. 

One  who  settles  upon  pablic  land  in  good  faith  under  the  homestead  law,  and  is 
subsequently  appointed  register  before  the  land  is  opened  to  entry,  is  entitled  to 
perfect  his  claim  under  section  2287  R.  S.,  the  same  as  though  it  had  been 
initiated  by  an  application  to  enter. 

A  settlement  made  with  the  intention  to  secure  title  through  the  provisions  of  section 
2287^  and  without  residence  ou  the  land,  is  not  in  good  faith,  and  does  not 
authorize  a  purchase  under  said  section. 

Section  2287  authorizes  the  perfection  of  a  pending  homestead  claim  through  pay- 
ment for  the  land,  and  not  through  a  cunstructive  residence  thereon. 

An  expression  of  opinion  by  the  Commissioner  as  to  the  validity  of  an  entry  pending 
before  the  local  office,  will  not  preclude  said  Commissioner,  or  his  successor, 
from  a  full  examination  of  the  case  when  it  is  reached  in  regular  order. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  7, 1890. 

Henry  W.  Lord  made  homestead  entry  of  the  S.  J  of  the  SB.  J  Sec.  29, 
lot  4,  Sec.  33,  and  lots  1  and  2,  Sec.  33,  and  the  SE.  i  of  the  S  W.  J,  Sec. 
28,  T.  154  N.,  R.  64  W.,  Creelsburg,  afterwards  DeviPs  Lake,  land  dis- 
trict, Dakota,  on  September  29, 1883,  the  day  on  which  the  approved 
plat  of  the  township  was  filed  in  the  local  office.  Snbseqaently,  he  re- 
linqnished  the  SW.  i  of  the  SE.  ^  of  Sec.  29,  and  on  May  2, 1888,  made 
final  proof  of  the  remaining  land  embraced  in  his  entry,  upon  which 
final  certificate  issued. 

Your  office  held  that  the  issuance  of  said  final  certificate  was  illegal, 
and  that  the  entry  should  be  canceled,  for  the  reason  that  the  record 
shows  that  ^^  Lord  did  not  establish  an  actual  bona-fide  residence  before 
he  made  his  homestead  entry,  and  that  he  has  failed  to  maintain  (if  estab- 
lished) any  residence  since  the  date  of  his  expiration  of  office."  From 
this  decision  the  claimant  appealed. 

The  facts  in  this  case  are  substantially  as  follows: 

In  the  spring  of  1883,  Henry  W.  Lord,  then  being  in  the  city  of  Wash- 
ington and  an  applicant  for  appointment  to  the  office  of  register  for  the 
local  land  office,  which  subsequently  became  the  Devil's  Lake  land 
office,  went  to  Dakota  for  the  purpose  of  entering  government  lands, 
and  on  April  30,  of  that  year  settled  upon  the  tract  of  land  in  contro- 
versy, built  a  house,  moved  into  it,  and  occupied  it  from  April  30,  to 
May  6,  following,  when  he  returned  to  Washington.  On  May  22,  the 
President  designated  Creelsburg  (afterwards  known  as  Devil's  Lake) 
as  the  site  for  the  office  of  one  of  the  three  additional  land  districts  in 
the  Territory  of  Dakota,  provided  for  by  the  act  of  March  3, 1883,  and 
on  the  same  day  Lord  was  appointed  register  of  said  district.  On  Sep- 
tember 29,  the  township  plat  was  filed  in  the  local  office,  and  on  the 
same  day  Lord  made  homestead  entry. 

The  motive  of  claimant  in  going  from  Washington  to  Dakota  iu  April, 
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1883|  was  to  select  a  tract  for  a  homestead  and  to  make  settlement 
thereon  prior  to  his  appointment,  as  shown  by  a  letter  addressed  by 
claimant  on  October  7, 1883,  to  the  principal  clerk  of  pnblio  lands,  firom 
which  the  following  extract  is  taken : 

I  was  largely  indebted  to  yoa  for  the  snggestion  in  March,  when  it  was  probable 
that  I  would  be  appointed  to  this  office,  that  I  would  have  a  right  before  such  appt, 
to  enter  a  quarter  section  of  land.  I  came  out  here  in  April,  mainly  for  that  purpose, 
made  a  selection,  built  a  house  and  occupied  it  until  I  left  in  May  for  Washington  on 
business  connected  with  the  location  of  the  office.  Late  in  May,  after  that,  I  was 
appointed  register.  Now,  I  see  in  looking  at  the  law,  paragraph  or  Sec.  2287,  that  it 
is  provided  that '  any  bona  fide  settler  who  has  filed,  etc.,  and  subsequently  appt.' 
etc.  Now,  of  course,  I  could  not  file  as  the  lands  were  unsurveyed  until  recently. 
Plats  were  rec'd  a  few  days  ago^  and  then  I  filed,  which  was  the  earliest  possible  to 
do  so,  and  my  filing  with  a  special  affidavit  has  gone  forward  to  Washington,  with 
the  others.  What  I  want  to  trouble  you  about  is,  whether  I  am  in  danger  of  a  tech- 
nical difficulty  about  the  filing.  I  suppose,  it  not  being  possible  to  file,  that  my 
squatter's  right,  with  occupancy,  would  stand  for  filing  until  surveys  were  in,  as  in 
the  case  of  any  other  settler. 

This  letter  was  accompanied  by  the  affidavit  of  claimant,  stating  that 
the  settlement  and  improvements  were  made  as  above  set  forth,  and  to 
this  the  Commissioner  of  the  General  Land  Office,  under  date  of  April 
22, 1884,  replied : 

Your  homestead  entry  as  an  entry  made  under  section  2287  appears  regular,  and 
wiU  be  allowed  to  stand,  subject  to  the  usual  conditions. 

On  March  15, 1888,  Lord  gave  notice  of  his  intention  to  make  final 
proof  in  sapport  of  his  claim  before  the  register  and  receiver  at  Devil's 
Lake  land  office  on  May  2, 1888.  Prior  to  the  day  on  which  the  proof 
was  to  be  taken,  to  wit :  April  18, 1888,  Lord's  term  of  office  expired, 
and  E.  G.  Spillman,  his  saccessor,  assumed  the  duties  of  register,  and 
Lord  made  his  final  proof  before  Spillman. 

The  proof  appears  regular  in  form.  The  improvements  valued  at 
$583.  The  estimated  value  of  the  land  $2000.  .  The  land  was  cropped 
to  wheat  each  season.  In  the  year  1885,  fifteen  acres  yielded  three  hun- 
dred bushels ;  in  1886,  twenty-five  acres  yielded  six  hundred  bushels, 
and  in  1887,  sixty-seven  acres  yielded  fifteen  hundred  bushels.  In  1888, 
seventy-five  acres  were  prepared  and  sown  to  wheat.  Several  thousand 
young  trees  were  planted  on  the  land  in  1885,  and  were  growing. 

The  testimony  of  claimant  in  his  final  proof  is  fully  corroborated  by 
his  witnesses. 

From  the  time  Lord  entereil  upon  the  duties  of  his  office,  August  1, 
1883,  until  his  time  expired,  he  resided  at  Creelsburg  with  his  family, 
consisting  of  himself  and  wife ;  he  was  also  necessarily  detained  at  the 
office  until  April  30,  in  closing  official  matters  incident  to  his  official 
services. 

From  the  foregoing  statement  of  facts,  it  may  be  reasonably  concluded 
that  Lord's  settlement  upon  the  tract  in  controversy  was  not  made  with 
the  bona  fide  intention  and  expectation  of  residing  upon  it«s  required 
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by  law,  but  for  the  sole  purpose  of  acquiring  the  laud  under  section 
2287.  This  is  apparent  from  the  admission  in  his  letter  above  referred 
to,  that  when  it  was  probable  he  would  be  appointed  to  office  he  went 
to  Dakota  mainly  for  the  purpose  of  making  a  selection  of  the  tract, 
acting  ux)on  the  suggestion  of  a  clerk  in  the  general  land  office  that  he 
would  have  the  right  to  enter  a  quarter  section  of  public  lands,  if  made 
before  his  appointment  to  office,  and,  as  the  law  (Sec.  2235,  Revised 
Statutes)  requires  that  "  Every  register  and  receiver  shall  reside  at  the 
place  where  the  land  office  for  which  he  is  appointed  is  directed  by  law 
to  be  kept,"  it  is  evident  that  he  knew,  at  the  time  of  his  settlement 
and  entry,  that  he  could  not  maintain  a  residence  on  the  tract  and  at 
the  same  time  perform  the  duties  of  the  office  of  register  of  the  Devil's 
Lake  land  office. 

Section  2287  of  the  Eevised  Statutes,  under  which  Lord  contemplated 
acquiring  title  to  the  land  in  controversy  when  he  selected  it  and  made 
settlement,  is  as  follows : 

Any  bona-fide  settler,  under  the  homestead  or  pre-emption  laws  of  the  United 
States,  who  has  filed  the  proper  application  to  enter  not  to  exceed  one  quarter  section 
of  the  public  lands  in  any  district  land  office,  and  who  has  been  subsequently  ap- 
pointed a  register  or  receiver,  may  perfect  the  title  to  the  land  under  the  pre-emption 
laws  by  furnishing  the  proofs  and  making  the  payments  required  by  law  to  the  satis- 
faction of  the  Commissioner  of  the  General  Land  Office. 

This  section  is  taken  from  the  act  of  April  20,  1871  (17  Stat,  10),  and 
at  the  date  of  the  passage  of  said  act  and  of  the  revision  of  the  statutes^ 
title  could  only  be  initiated  nnder  the  homestead  law  by  actual  entry 
at  the  local  office.  But  the  third  section  of  the  act  of  May  14, 1880  (21 
Stat.,  140),  provided — 

That  any  settler  who  has  settled  or  who  shall  hereafter  settle  on  any  of  the  public 
lands  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  intention  of 
claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to  file 
his  homestead  application  and  perfect  his  original  entry  in  the  United  States  land 
office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put  their  claims  on 
record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he 
settled  under  the  pre-emption  laws. 

This  act  did  not  enlarge  the  right  given  under  section  2287,  except  so 
far  as  to  allow  the  claim  to  be  initiated  by  settlement  instead  of  entry^ 
and  I  think  there  can  be  no  question  that  the  settlement  of  Lord,  made 
April  30, 1883,  followed  by  entry  made  the  day  the  township  plat  was 
iiled,  conferred  upon  him  as  much  right  to  i)erfect  title  under  section 
2287  as  if  the  land  had  been  surveyed,  and  entry  was  actually  made  on 
that  day.  In  either  case,  the  initiation  of  the  right  must  have  been 
bona  fide,  whether  by  entry  as  originally  provided,  or  by  settlement 
as  provided  for  by  the  act  of  May  14, 1880. 

Section  2287  was  evidently  intended  for  the  relief  of  settlers  who 
had  been  appointed  to  the  office  of  register  and  receiver  after  they  had 
made  entry  of  the  land,  with  full  expectation  and  intention  of  com- 
plying with  the  law  as  to  residence  and  improvements,  by  alio  wing  them 
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to  perfect  title  under  the  preemption  laws  by  making  proof  and  pay- 
ment to  the  satisfaction  of  the  Gommissioner.  From  the  fact  that  the 
law  requires  that  title  shall  be  perfected  under  the  pre-emption  law  by 
making  payment^  it  is  evident  that  it  was  not  the  intention  of  Con- 
gress to  allow  a  homestead  entry  to  be  perfected  under  the  homestead 
law  by  persons  who  by  being  appointed  to  the  office  of  register  or 
receiver  were  prevented  from  complying  with  the  law  as  to  residence  for 
the  time  required,  or  that  such  appointees,  even  after  a  bona  fide  resi- 
dence had  been  established,  could  maintain  a  constructive  residence  on 
the  land  while  engaged  in  the  discharge  of  his  official  duties  as  register 
or  receiver.  If  it  had  been  intended  that  such  absence  should  be 
considered  a  constructive  residence  for  the  period  of  their  official  term, 
it  would  have  provided  that  title  could  be  perfected  under  either  the 
homestead  or  pre-emption  law  accordingly  as  the  claim  was  initiated. 

But  I  am  also  of  the  opinion  that  settlement  or  entry  made  under  such 
circumstances  as  are  shown  by  the  record  in  this  case,  by  a  person  who 
was  afterwards  appointed  to  the  office  of  register  or  receiver,  confers  no 
right  upon  such  person  to  purchase  under  section  2287.  That  sec- 
tion, as  before  stated,  was  only  intended  for  the  relief  of  i)ersons  who 
had  expended  time  and  money  upon  a  tract  of  land  settled  upon  or 
entered  under  such  circumstances  from  which  it  could  not  be  reasonably 
presumed  that  they  did  not  intend  or  expect  to  comply  with  the  law  and 
perform  the  full  consideration  required  by  law  of  other  settlers,  by 
establishing  and  maintaining  a  bona  fide  residence.  This  is  the  consid- 
eration for  allowing  such  persons,  who  were  afterwards  api)ointed  to  the 
office  of  register  or  receiver,  to  purchase  the  land  j  a  payment  of  money 
being  required  because  it  was  known  that  from  the  nature  of  the  em- 
ployment they  could  not  maintain  a  residence  on  the  land  and  at  the 
same  time  comply  with  the  law,  which  requires  the  local  officer^  to 
reside  at  the  place  where  the  land  office  for  which  they  are  appointed  is 
directed  by  law  to  be  kept. 

If  the  settlement  is  made,  as  in  this  case,  merely  for  the  purpose  of 
securing  the  land  as  a  gratuity,  without  fulfilling  the  consideration  of 
residence  required  by  the  statute,  and  knowing  at  the  time  that  the 
duties  of  the  office  would  prevent  the  maintenance  of  residence  on  the 
land,  such  a  settlement  or  entry  is  not  bona  fide  within  the  meaning  of 
the  statute  or  of  the  character  contemplated  by  it. 

Nor  do  I  think  that  the  opinion  of  the  Gommissioner,  as  expressed  in 
the  letter  of  April  22, 1884,  would  authorize  the  Department  to  allow 
the  claimant  to  purchase  under  section  2287,  although  he  may  have 
made  the  improvements  upon  the  faith  of  said  opinion. 

The  allowance  of  an  original  entry  by  the  General  Land  Office  will 
not  preclude  the  Department  from  determining  whether  the  land  was 
legally  subject  to  entry  when  the  case  comes  up  for  disposition  on  final 
proof.  Charles  W.  Pilkins,  5  L.  D.,  49.  Nor  will  an  expression  of 
opinion  by  the  Commissioner  of  the  General  Land  Office  as  to  the  valid- 
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ity  of  an  entry  pending  before  the  local  ofSce  preclnde  said  Commis- 
sioner or  his  successor  from  a  fall  examination  of  the  same  when  reached 
in  its  regular  order,  and  from  ordering  a  hearing  on  the  merit43  of  the 
claim.    George  A.  Brock,  5  L.  D.,  610 ;  Bobert  Hall  et  al^  id.,  174. 

Besides,  in  this  case  the  letter  of  the  Commissioner  appears  to  have 
been  in  response  to  an  unofficial  communication  addressed  to  the  prin- 
cipal clerk  of  public  lands,  asking  his  individual  opinion  as  to  the  right 
of  the  claimant  to  make  entry  under  the  circumstances  detailed.  The 
Commissioner  had  no  right  to  exempt  claimant  from  fulfilling  any  es- 
sential requirement  of  the  law,  but  it  now  being  before  the  Department 
in  its  regular  order,  it  will  be  acted  upon  as  if  no  such  opinion  had  been 
expressed,  as  stated  in  the  case  of  Brock,  above  cited. 

Being  satisfied  that  the  final  certificate  in  this  case  was  improperly 
issued,  and  that  I  have  no  authority  to  pass  this  claim  to  patent,  or  to 
allow  a  purchase  under  section  2287,  your  decision  holding  said  final 
certificate  and  entry  for  cancellation  is  affirmed.  If  this  claimant  is  en- 
titled to  relief  by  reason  of  acting  upon  erroneous  advice  given  by  the 
land  office,  it  must  be  by  Congress,  or  by  making  entry  under  the  sec- 
ond section  of  the  act  of  March  2,  '89  (25  Stat.,  854),  allowing  personSj 
who  have  not  perfected  title  under  the  homestead  laws,  to  make  home- 
stead entry  of  not  exceeding  one  hundred  and  sixty  acres  of  public  land 
subject  to  such  entry,  such  previous  entry  to  the  contrary  notwith- 
standing. 

Should  he  determine  to  make  a  second  entry  under  the  act  aforesaid, 
he  will  be  allowed  thirty  days  in  which  to  exercise  this  right. 


HOMESTEAD  CONTEST— MARRIED  WOMAN-RESTDBNCfB. 

•  BuLLARD  V.  Sullivan. 

A  husband  and  wife,  while  they  live  together  as  such,  can  have  bat  one  residenoe, 
and  the  home  of  the  wife  is  presumptively  with  her  husband. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  OeneralLand 

Offloey  July  9, 1890. 

I  have  considered  the  appeal  of  Mary  Anne  Haywood,  formerly  Sulli- 
van, from  the  decision  of  your  office  in  the  case  of  Bobert  li.  Bnllard  v. 
Mary  Anne  Sullivan,  holding  for  cancellation  the  latter's  homestead 
entry  for  NW.  i  of  the  SE.  i  and  E.  J  of  the  E.  J  of  KW.  i  of  the  SE.}, 
and  S.  i  of  the  SE.  i,  and  B.  i  of  the  SE.  i  of  8 W.  i,  and  SW.  i  of  the 
SE.  i  SW.  i,  Sec.  20,  T.  3  S.,  R.  14  E.,  Stockton  land  district,  California. 
The  record  shows  that  Mary  Anne  Sullivan  made  homestead  entry  for 
said  tract  October  30, 1880,  and  on  September  7, 1886,  BuUard  initiated 
a  contest  against  the  same,  alleging  that  the  said  <<Mary  Anne  Sulli- 
van has  wholly  abandoned  said  tract;  that  she  has  changed  her  resi- 
dence therefrom  for  more  than  six  months  since  making  said  entry ;  that 
said  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required 
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by^aw;  that  stie  has  never  resided  apou  said  land  and  made  it  her 
home.'' 

Thereapon  hearing  was  ordered  and  had  at  the  local  office  and  from 
the  evidence  submitted  thereat,  it  foand  in  favor  of  contestant  and 
recommended  the  entry  for  cancellation. 

From  this  judgment  Mrs.  Sullivan  appealed  to  your  office  and  you 
affirmed  the  findings  of  the  register  and  receiver  and  held  the  entry  for 
cancellation.  She  again  appealed.  From  an  examination  of  the  evi- 
dence I  find  that  both  parties  were  personally  present  and  testified  at 
the  hearing  and  evidence  shows  that  when  the  claimant  made  her  entry 
she  was  a  widow  and  the  head  of  a  family  consisting  of  two  daughters 
and  a  son,  all  under  the  age  of  nine  years.  During  the  latter  part  of 
November,  1880,  she  built  a  board  house  ten  by  twelve  feet  in  size  upon 
the  tract,  furnished  it  with  articles  of  household  furniture  suitable  to 
her  means,  and  established  residence  thereon  with  her  family. 

Three  months  and  eight  days  after  she  made  her  entry  (Feb.  8, 1881), 
she  married  Seth  B.  Haywood,  a  resident  of  La  Orange,  Gal.,  and  went 
to  reside  with  him  at  La  Orange.  In  August,  1881,  she  removed  with 
her  husband  to  a  quarter  section  of  land  four  or  five  miles  from  La 
Orange,  commonly  called  the  ^<  Junction."  He  made  his  homestead 
entry  for  said  land  December  14, 1881,  and  which  is  described  as  the 
SE.  4,  Sec.  25,  T.  3  S.,  B.  U  E.,  in  the  same  land  district. 

Claimant  testified  that  she  never  intended  to  abandon  her  homestead; 
that  she  made  it  for  the  benefit  of  her  childien  :  that  she  was  never  ab- 
sent from  her  claim  six  months  at  any  one  time,  from  the  date  of  entry 
up  to  the  initiation  of  this  contest ;  that  since  her  marriage  to  Haywood 
and  up  to  the  time  of  the,  hearing,  she  lived  a  portion  of  each  year  on  her 
claim,  with  one  or  more  of  her  children,  and  the  balance  of  the  time  she 
resided  with  her  husband,  and  on  his  claim,  and  that  during  such  periods 
as  she  was  personally  present  on  her  land,  her  oldest  daughter  kept 
house  for  her  step-father. 

The  testimony  of  both  parties  shows  that  the  land  in  dispute  is  mostly 
valuable  for  grazing  purposes,  and  not  more  than  from  three  to  five 
acres  of  the  whole  tract  are  susceptible  of  cultivation.  Her  improve- 
ments consisted  of  her  frame  house,  and  a  fence  enclosing  about  half  an 
acre.  She  owned  four  or  five  head  of  cattle,  which  she  pastured  on  the 
tract  each  year ;  she  testified  that  her  house  had  been  burglarized  two 
or  three  times  during  her  absences,  but  that  she  replaced  the  articles 
stolen  and  had  been  residing  in  her  house  on  her  claim  with  her  son  from 
May,  1886,  continuously  up  to  the  time  of  the  hearing ;  that  she  visited 
her  husband's  claim  occasionally  during  said  period  but  only  remained 
for  a  short  time. 

It  sufficiently  appears  from  the  record  in  this  case  that  both  claimant 
and  her  hnsband  are  endeavoring  to  maintain  separate  residences  at  the 
same  time,  so  that  each  by  virtue  of  said  residence  may  perfect  title  to 
land  covered  by  their  respective  entries.    This  can  not  be  done. 
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In  the  case  of  Thomas  E.  Heuderson  (10  L.  D.,  266),  it  was  held  that 
a  husband  and  wife  while  they  live  together  as  such,  can  have  bat  one 
and  the  same  residence ; "  and  as  <^  the  home  of  a  married  woman  is  pre- 
sumptively with  her  husband,"  Augie  L.  Williamson  (ib.,  30),  I  think 
the  decision  appealed  fh)m  is  a  proper  determination  of  the  rights  of  the 
parties,  and  the  same  is  accordingly  affirmed. 


OKXiAJIOMA  TOWN-SITES-CraCULAJl. 

Depabtment  of  the  Intebiob, 
Washington,  D.  C,  July  10, 1890. 
To  the  Trusteen  of  Town-site^ 

in  the  U.  S.  Land  Districts^ 

Oklahoma  Territory. 

To  remove  any  doubts  that  may  exist  under  regulations  dated  Jane 
^18, 1890,  as  to  bow  the  costs  of  contests  are  to  be  paid,  you  are  hereby 
instructed  that  your  first  duty,  as  stated  in  section  10  and  the  last  clause 
of  section  13,  is  to  proceed  on  the  day  designated  in  the  notice  published, 
to  set  apart,  except  in  contest  cases,  the  lots,  blocks,  and  grounds,  with 
the  improvements,  respectively,  to  each  person  or  company  entitled 
thereto.  You  will  at  this  point,  and  before  proceeding  to  contests,  make 
assessment  on  all  the  lots  embraced  in  the  town-site,  so  that  each  shall 
bear  its  fair  proportion  of  all  the  expenses  mentioned  in  section  15,  and 
no  further  assessments  shall  be  made  on  uncontested  lots  that  may  be 
required  to  meet  expenses  resulting  from  contests  as  to  other  property. 
You  will  then,  and  not  before,  proceed  to  dispcTseof  the  contested  cases, 
and  you  will  require  each  claimant  to  deposit  with  the  disbursing  officer 
of  th^  board  each  morning,  a  sum  sufficient  to  cover  and  pay  all  costs 
and  expenses  on  such  proceedings  for  the  day,  including  the  items  men- 
tioned in  regulation  numbered  16,  because  by  section  8  of  the  act  of 
Congress,  under  which  you  are  to  proceed,  all  disbursements  from  the 
appropriation  made  must  be  refunded  to  the  Treasury  of  the  United 
States.'  At  the  close  of  the  contests,  on  appeal  or  otherwise,  the  sum 
deposited  by  the  successful  party  shall  be  restored  to  him  subject  to  the 
rules  in  such  cases ;  but  that  deposited  by  the  losing  party  shall  be  re- 
tained and  accounted  for  by  the  disbursing  officer  of  the  board. 
Very  respectfully, 

John  W.  N^oble, 

Secretary. 
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ATTORNEY-EMPLOYE  OF  LOCAL  OFFICE-SECTION  100  R.  S. 

Sharitt  V.  Wood. 

A  clerk  in  a  local  office  ie  within  the  proyisions  of  section  190  R.  S.,  and  is  prohib- 
ited thereby  during  the  period  specified,  from  appearing  as  attorney  in  a  case  that 
was  landing  in  said  office  while  he  was  a  clerk  therein. 

Proceedings  had  at  the  instance  of  an  attorney  discfnalified  under  section  190  R.  S., 
will  not  be  recognized  by  the  Department. 

First  Assistant  Saretary  Chandler  to  the  Commissioner  of  the  General  La/nd 

Office,  July  10, 1890. 

I  have  considered  the  appeal  of  Washington  Wood,  Jr.,  from  the  de- 
cision of  your  office  dated  October  12, 1888,  in  the  case  of  Benjamin  T. 
Sharitt  t?.  said  Wood,  involving  the  latter's  homestead  entry  for  tht 
SB.J  of  SW.:1,  Sec.  22,  T.  16  S.,  B.  2  W.,  Montgomery  land  district. 
Alabama. 

August  7, 1886,  Wood  applied  to  make  homestead  entry  for  said  land 
which  was  refused  and  the  following  endorsed  on  his  application,— 
<<  Bejected  August  7, 1886,  because  land  is  classed  as  coal."  From  that 
action  Wood  appealed. 

On  August  10, 1886,  Sharitt  made  application  to  enter  the  same  tract 
as  an  adjoining  farm  homestead,  which  application  was  also  refused  and 
the  following  endorsed  thereon — <<  Bejected  August  10^  1886,  land 
classed  coal." 

Your  office  after  considering  Wood's  appeal  directed  that  his  applica- 
tion be  allowed  and  certificate  and  receipt  were  issued  bearing  date  of 
January  4, 1887. 

April  27, 1887,  Sharitt  filed  an  affidavit  of  contest  alleging  that  the 
said 

Washington  Wood,  frandnlently  made  said  entry  of  said  tract,  that  he,  the  affiant 
made  application  to  enter  said  tract  in  person  to  the  register  of  this  land  office  at 
Montgomery,  Ala.,  and  filed  his  application  with  said  register  and  paid  him  six  dol- 
lars (|6)  in  the  morning  of  the  4th  day  of  August,  1886,  and  affiant  claims  prior  right 
to  enter  said  land. 

Hearing  was  set  for  November  9,  1887,  and  notice  of  contest  was 
served  September  7, 1887.  Hearing  was  continued  to  the  second  Tues- 
day in  March,  1888,  and  again  to  July  5, 1888,  and  depositions  of  cer- 
tain witnesses  for  contestant  ordered  taken  before  a  commissioner  of 
Montgomery,  Alabama,  June  27, 1888.  On  the  day  appointed  for  the 
taking  of  said  depositions  contestant  appeared  in  person  and  by  his 
attorneys,  Samuel  Thompson  and  W.  E.  Brown.  Claimant  also  ap- 
peared in  person  and  by  his  attorney,  and  several  witnesses  were  sworn 
and  testified,  and  their  testimony  transmitted  to  the  local  office. 

July  31,  1888,  this  case  having  been  called  for  final  hearing  W.  E. 
Brown  appeared  as  attorney  for  contestant. 

Claimant  appeared  in  i)erson  and  by  attorney  and  moved  that  the 
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testimony  taken  before  the  commissioner  at  Birmingham,  be  excladed 
from  the  record  and  not  considered  in  this  case  for  the  reasons  that  one 
of  contestant's  attorneys  (Samnel  Thompson)  was  at  that  time  and  is 
now  disbarred  from  practicing  or  appearing  in  any  manner  as  an  attor- 
ney or  agent  for  any  one  before  the  local  land  office ;  and  that  the  as- 
sociate attorney  (W.  E,  Brownji,  who  appeared  for  contestant  before 
said  commissioner,  <<  was,  at  the  time  that  Wood  and  Sharitt  made 
their  applications  before  the  local  land  office,  the  chief  clerk  in  charge 
of  the  register's  office,  and  as  snch  had  charge  of  the  applications,  and 
particularly  do  the  records  show  that  he  had  charge  of  and  did  the 
letter  writing  in  the  matter  of  the  application  of  said  Sharitt,"  and 
farther  asked  that  said  Thompson  and  Brown  be  each  excluded  from 
appearing  as  atorneys  in  this  case  in  any  future  proceedings  therein. 

W.  E.  Brown  in  reply  to  said  motion  stated  that  he  (Brown)  was  em- 
ployed by  contestant  as  his  attorney  March  5, 1888,  that  he  was  not 
connected  with  Samuel  Thompson  in  this  ca«e ;  that  he  had  known 
that  Thompson  had  been  disbarred  by  direction  of  the  Secretary  of  the 
Interior,  July  14,  1888,  that  he  (Brown)  appeared  before  the  commis- 
sioner as  Sharitt's  attorney  and  conducted  the  examination  of  witnesses. 

The  local  office  overruled  claimant's  motion  and  held  that  ^*  We  eau 
see  no  legal  reason  why  W.  E.  Brown  should  not  act  as  attorney  for 
Sharitt." 

Claimant  appealed  and  on  October  12, 1888,  your  office  affirmed  the 
action  of  the  local  office,  whereupon  claimant  appealed  to  this  Depart- 
ment. 

The  ruling  of  the  local  officers  upon  the  motion  to  exclude  the  testi- 
mony in  this  case  was  interlocutory  and  therefore  was  not  properly 
subject  to  appeal.  The  proper  course  would  have  been  for  your  office 
to  dismiss  the  appeal  and  return  the  case  to  the  local  office  for  a  final 
decision.  Inasmuch,  however,  as  this  was  not  done,  and  as  a  dismis- 
sal of  the  appeal  now  would  tend  to  protract  litigation,  it  would  seem 
to  the  interest  of  all  concerned  to  have  the  question  here  presented 
determined  at  this  time,  and  I  have  for  these  reasons  concluded  to 
consider  and  pass  upon  this  appeal. 

It  api>ears  that  said  W.  E.  Brown,  whose  right  to  appear  as  attorney 
in  the  taking  of  the  depositions  in  question,  is  in  dispute,  was  in  the 
month  of  August,  1886,  when  the  respective  applications  of  Wood  and 
Sharitt  were  presented,  chief  clerk  in  the  register's  office  and  that  he 
continued  in  that  position  until  October  18, 1886,  when  he  resigned. 
The  decision  of  your  office  is  upon  the  theory  that  the  section  referred 
to  and  the  decision  of  this  Department  in  the  case  of  Luther  Harrison 
(4  L.  D.,  179),  do  not  apply  in  this  case.  I  do  not  understand  upon 
what  ground  such  conclusion  is  based.  The  decision  referred  to  is 
broad  enough  to  cover  all  clerks  or  employes  and  was  evidently  in- 
tended to  do  so.  The  letter  of  your  office  (3  B.  L.  P.,  399),  holding  that 
this  section  of  the  Revised  Statutes  does  not  apply  to  employes  of  the 
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local  land  offices  was  not  approve  d  by  this  Department  and  did  not 
overrule  the  decision  in  the  Harrison  case.  That  letter  refers  to  an  opinion 
of  the  Attorney-General  (15  Op.,  267),  holding  that  under  the  act  of 
March  3, 1877,  providing  for  the  transmission  through  the  mails  firee  of 
postage,  letters^  etc.,  relating  exclusively  to  the  business  of  the  govern- 
ment, the  use  of  the  official  envelopes  provided  for  was  limited  to  the 
Execntive  Departments  and  the  bureaus  or  offices  therein  at  the  seat  of 
government  and  did  not  extend  to  subordinate  officers  throughout  the 
country.  The  language  used  in  the  section  now  under  consideration 
is,  however,  broader  and  at  the  same  time  more  specific  in  its  descrip- 
tion of  the  persons  falling  within  its  {Revisions  than  was  the  act  then 
being  construed  by  the  Attoruey-Gtoneral.  Section  452  of  the  Revised 
Statutes  which  prohibits  <<  the  officers,  clerks,  and  employes  in  the  Gen- 
eral Land  Office  from  purchasing  the  public  lands  has  been  and  is  held 
to  include  clerks  and  employes  in  the  local  offices.  The  section  now 
under  consideration  relates  to  any  x)erson  employed  '<as  an  officer, 
clerk,  or  employ^  in  any  of  the  Departments  "  and  must  be  held  to  in- 
clude persons  employed  in  the  local  offices.  The  arguments  employed 
in  the  decision  in  the  Harrison  case  are  just  as  applicable  to  this  class 
of  employes  as  to  any  other.  Brown  was  not  at  the  time  these  deposi- 
tions were  taken,  under  the  provisions  of  section  190  Bevised  Statutes, 
entitled  to  appear  as  an  attorney  in  said  case  and  the  proceedings  had 
at  his  instance  as  such  attorney  cannot  be  recognized  by  this  Depart- 
ment. 

The  decision  appealed  from  is  reversed,  and  the  objection  to  the 
depositions  so  taken  is  sustained.  The  papers  in  the  case  are  here- 
with returned,  and  you  will  direct  the  local  officers  to  proceed  with  the 
hearing  in  this  case  with  as  little  delay  as  possible. 


BESBRT  LAND  ENTRY, -ALCBNATION.*-COMPACTNKSS. 

Thomas  Hunton. 

An  oral  promise  of  the  claimant  to  convey,  after  perfection  of  title,  a  portion  of  the 
land  in  payment  of  money  advanced  for  the  reclamation  thereof,  does  not  neces- 
sarily call  for  cancellation  of  the  entry  where  good  faith  is  apparent. 

The  natore  and  location  of  land,  its  means  and  facilities  for  irrigation  and  the  right 
of  a^Jftoententrymen  are  properly  matters  for  consideration  iu  determining  whether 
a  desert  entry  is  sufficiently  compact  to  answer  the  requirements  of  the  law. 

A  desert  entry  may  be  referred  to  the  board  of  eqnitable  adjudication  where  the  final 
proof  is  not  submitted  within  the  statutory  period,  and  the  delay  is  satisfactorily 
explained. 

Mrst  Asristani  Secretary  Chandler  to  the  Commissioner  of  the  General 

land  Office,  July  10, 1890. 

The  record  in  the  case  of  Thomas  HuDton  shows  that  on  the  24th 
day  of  March,  1880,  he  made  desert  land  entry  No.  178,  for  the  NE. 
i  and  SB.  J,  sec.  16,  the  NW.  J  of  the  SW.  J  and  S.  i  of  SW.  i,  sec. 
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14;  the  NW.  J  and  NB.  J  of  SW.  i,  sec,  23,  T.  23  N.,  R.  67  W.,  Chey- 
enne, Wyoming,  and  made  final  proof  and  payment  on  the  19th  day 
of  Angnst,  1SS4,  and  received  final  certificate  No.  121,  September  8, 
1884. 

By  your  office  letter  of  July  27,  1887,  this  entry  was  held  for  cancel- 
lation, on  the  ground — 

(1)  That  in  his  final  proof,  Hunton  admitted  that  he  had  agreed  to  let  his  brother 
have  one-half  the  land. 

(2)  That  the  entry  ig  not  sufficiently  compact,  the  distance  from  the  northernmost 
to  the  soathemmost  boundary  being  one  and  three-fourths  miles. 

(3)  That  proof  was  not  made  until  subsequent  to  the  expir  ation  of  the  statutory 
period. 

On  the  6th  October,  1887,  Huaton  made  application,  accompanied 
by  affidavit,  for  a  hearing,  which  was  afterwards  withdrawn,  and  on 
March  21, 1889,  a  stipulation  was  signed  by  E.  N.  Bonfils,  special  agent 
of  the  Oeneral  Land  Office,  and^  Gibson  Clark,  attorney  for  Hunton, 
with  the  approval  of  the  Commissioner  of  the  General  Land  Office, 
*^  that  the  facts  alleged  in  said  affidavit  (meaning  the  affidavit  of  Hunton 
aforesaid)  are  true  and  that  said  affidavit  sets  forth  all  the  facts  material 
to  said  matter,  and  that  the  said  matter  may  be  considered  and  deter- 
mined upon  the  facts  sets  forth  in  said  affidavit." 

On  consideration  of  said  facts,  your  office  on  April  11, 1889,  again  held 
said  entry  for  cancellation,  from  which  decision  Hunton  now  appeals  to 
this  Department. 

The  affidavit  referred  to  reads  as  follows  : 

Thomas  Hunton  being  first  duly  sworn  on  his  oath,  says : 

I  am  the  same  person  who  made  the  above  described  desert  land  entry.  I  made  the 
entry  originally  at  the  Cheyenne  Land  Office  on  the  24th  day  of  March,  A.  D.  1880. 
The  number  of  my  declaration  being  178.  I  made  said  entry  in  good  faith  for  my 
own  exclusiYe  use  and  benefit,  and  paid  the  first  payment  of  25  ct«.  per  acre  therefor 
out  of  my  own  personal  monies.  Thereafter  I  expended  in  the  improvement  and  rec- 
lamation of  said  lands  at  least  six  hundred  dollars  out  of  my  own  personal  monies, 
but  the  land  costing  me  very  ranch  more  to  reclaim  it  than  I  had  at  first  expected,  I 
from  time  to  time  borrowed  money  and  procured  assistance  from  my  brother,  John 
Hunton,  to  the  amount  of  four  thousand  dollars,  the  greater  portion  of  which  sum  I 
used  in  building  ditches  upon,  fencing,  irrigating  and  otherwise  improving  this  land. 
This  money  I  received  from  my  brother  John  Hunton  in  and  during  the  years  1881, 
1882,  1883,  and  1884.  He  had  no  interest  of  any  kind  whatever  in  the  land,  and  there 
was  no  agreement  of  any  kind  between  us  that  he  over  should  have  any  interest  of  any 
kind  in  it,  until  some  time  in  the  year  1884,  about  the  time  I  made  final  proof  upon  the 
land  and  after  I  had  fully  reclaimed  it,  that  he  spoke  to  n^e  about,  the  amount  of  money 
he  had  advanced  me  as  before  stated,  and  I  then  told  him  that  after  I  had  proved  up 
on  the  land  and  acquired  title  to  it,  he  might  have  a  one-half  interest  in  it  in  pay- 
ment of  the  amount  I  owed  him,  if  he  desired  it.  There  was  no  written  agreement 
between  us,  conveying  or  promising  to  convey  any  part  of  the  land  or  any  interest  in 
it  to  him,  and  no  other  agreement  of  any  kind  concerning  said  land  between  us,  than 
that  above  stated,  which  was  wholly  verbal.  It  was  the  facts  above  set  forth  and 
none  other,  which  led  me  to  make  the  statement  in  my  final  proof  in  answer  to  ques- 
tion 18,  asset  forth  in  my  final  proof  deposition,  and  I  made  said  statement  simply  in 
order  that  I  might  fairly,  fully  and  truthf^illy  place  the  officials  of  the  land  office  in 
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fall  posaession  of  all  the  facts  ia  the  case.  In  regard  to  the  alleged  want  of  oompaot- 
ness  in  the  form  of  the  entry,  it  will  be  impossible  to  make  the  entry  in  more  compact 
form,  except  by  the  relinqaishment  of  certain  portions,  to  do  which  wonld  be  a  total 
loss,  tor  the  reason  that  there  are  no  vacant,  unoccupied  public  lands  adjoining  the 
lands  in  this  entry,  as  I  am  informed  and  believe.  I  know  there  are  none  which  can 
be  irrigated  and  reclaimed. 

In  regard  to  the  allegation  that  the  proof  was  made  after  the  expiration  of  the  stat- 
utory period,  I  have  this  to  say.  Either  late  in  the  year  1883  or  early  in  the  year 
1884,  I  was  called  upon  by  the  Cheyenne  land  office  to  show  cause  why  my  said  entry 
should  not  be  canceled  for  my  failure  to  make  proof  and  iinal  payment  within  the 
statutory  period.  Thereupon  I  filed  in  said  land  office  my  affidavit  setting  forth  the 
reasons  which  had  prevented  me  fh>m  fully  reclaiming  said  land  within  said  period. 
This  affidavit,  by  letter  dated  February  25,  1884,  was  duly  transmitted  to  the  Hon. 
Commissioner  of  the  General  Land  Office  at  Washington,  D.  C,  and  proved  to  be  a 
satisfEKstory  explanation  of  my  said  failure.  Thereupon  on  or  about  August  20,  A.  D., 
1884,  I  filed  in  said  Cheyenne  Land  Office  the  final  proof  depositions  of  myself  and  my 
two  witnesses.  These  depositions  were  not  at  said  time  received  or  acted  upon  by  the 
register  and  receiver  of  said  Land  Office,  but  under  date  of  August  20,  1884,  and  with 
letter  of  that  date,  were  transmitted  by  the  register  of  said  Land  Office  to  the  Hon. 
Commissioner  of  the  General  Land  Office  at  Washington,  D.  C,  for  his  instructions. 
Said  final  proof  depositions  were  received  by  the  Commissioner  of  the  General  Land 
Office,  and  having  been  examined  by  him,  were  under  date  of  August  30,  1884,  by 
letter  '  C '  Vol.  i,  Page  372,  of  L.  Harrison,  Assistant  Commissioner,  returned  to  reg- 
ister and  receiver  at  Cheyenne,  Wyoming,  with  instructions  to  permit  me  to  complete 
my  said  entry,  which  I  accordingly  did,  on  the  8th  day  of  September,  1884. 

Four  qaestiofis  natarally  arise  in  the  determination  of  this  case. 

1st,  Oaj^ht  the  entry  be  canceled  because,  as  admitted  in  the  affida- 
vit, Hnnton  told  his  brother  about  the  time  he  made  bis  final  proof  that 
he  would  let  him  have  a  half  interest  in  the  land  when  he  had  perfected 
his  title,  in  payment  of  the  four  thousand  dollars  loaned  or  advanced 
to  him  by  his  brother  and  expended  in  the  reclamation  of  the  land? 

I  think  this  question  should  be  answered  in  the  negative.  The  first 
section  of  the  act  of  March  3, 1877  (19  Stats.,  377),  provides: 

That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any  person  of  requi- 
site age,  '  who  may  be  entitled  to  become  a  citizen,  and  who  has  filed  his  declaration 
to  become  such '  and  npon  payment  of  twenty-five  cents  per  acre — to  file  a  declara- 
tion nnder  oath  with  the  register  and  the  receiver  of  the  land  district  in  which  any 
desert  land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert  land  not  exceodiog 
one  section,  by  cond  noting  water  npon  the  same,  within  the  period  of  three  years 
thereafter.  Provided  however  that  the  right  to  the  use  of  the  water  by  the  person  so 
conducting  the  same,  on  or  to  any  tract  of  desert  land  of  six  hundred  and  forty  acres 
shall  depend  upon  bona  fide  prior  appropriation :  and  such  right  shall  not  exceed  the 
amount  of  water  actually  appropriated,  and  necessarially  used  for  the  purpose  of 
irrigation  and  reclamation :  and  all  surplus  water  over  and  above  such  actual  appro- 
priation and  use,  together  with  the  water  of  all,  lakes,  rivers  and  other  sources  of 
water  supply  npon  the  public  lands  and  not  navigable,  shall  remain  and  be  held  free 
for  the  appropriation  and  use  of  the  public  for  irrigation,  mining  and  manufact- 
uring purposes  subject  to  existing  rights.  Said  declaration  shall  describe  particu- 
larly said  section  of  land  if  surveyed,  and,  if  nnsnrveyed,  shall  describe  the  same  as 
nearly  as  possible  without  a  survey.  At  any  time  within  the  period  of  three  years 
after  filing  said  declaration,  upon  making  satisfactory  proof  to  the  register  and  re- 
ceiver of  the  reclamation  of  said  tract  of  land  in  the  manner  aforesaid,  and  upon  the 
payment  to  the  receiver  of  the  additional  sum  of  one  dollar  per  acre  for  a  tract  of 
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land  not  exceeding  six  hundred  and  forty  acres  to  any  one  person,  a  patent  for  the 
same  shall  be  issned  to  him.  Provided,  that  no  person  shall  be  permitted  to  enter 
more  than  one  tract  of  land  and  not  to,  exceed  six  hundred  and  forty  acres  'which 
shall  be  in  compact  form. 

There  is  nothing  in  this  act  to  preclude  a  sale  of  the  land  after  the 
consummation  of  an  entry. 

The  regulations  of  the  Secretary  for  the  guidance  of  the  Commis- 
sioner in  the  observance  of  the  statute  (6  L.  D.,  708),  among  other 
things  provide : 

Desert  land  entries  are  not  assignable,  and  the  transfer  of  such  entries,  whether 
by  deed,  contract,  or  agreement,  vitiates  the  entry.  An  entry  made  in  the  interest 
or  for  the  benefit  of  any  other  person,  firm,  or  corporation,  or  with  intent  that  the 
title  shall  be  conveyed  to  any  other  person,  firm,  or  corporation,  is  illegal. 

It  will  be  observed  that  the  first  clause  of  the  regulation  has  refer- 
ence only  to  the  transfer  of  the  entry. 

Accepting  as  a  fact  that  a  transfer  of  the  entry  is  violative  of  the 
statute,  as  well  as  the  instructions,  and  will  not  be  tolerated,  yet  the 
afSdavit  which  contains  the  admitted  facts  shows  that  there  was  no 
actual  transfer,  and  I  am  impressed  with  the  belief  that  the  entrymen 
intended  no  wrong,  but  desired  only  to  repay  his  brother  for  advances 
^made  him  to  aid  him  in  the  reclamation  of  this  tract,  so  that  I  am  loath 
to  impute  bad  faith  to  him,  and  presuming  honest  intentions,  I  think 
that  this  clause  needs  no  further  consideration  to  show  that  there  haiS 
been  no  violation  thereof. 

2d.  Was  the  ^^  entry  made  in  the  interest  or  for  the  benefit  of  any 
other  person,  etc.,  or  with  the  intent  that  the  title  should  be  conveyed 
to  any  other  person,  firm,  or  corporation."  On  this  point  the  affidavit  is 
positive,  and  its  truth  being  admitted,  it  is  only  necessary  to  refer  to  it. 
He  says :  ^^  I  made  the  entry  in  good  faith  for  my  own  exclusive  use  and 
and  benefit."  Finding  that  its  reclamation  would  cost  a  great  deal 
more  than  he  had  anticipated,  after  expending  $600  of  his  own  money, 
he  was  compelled  to  borrow  $4,000  from  his  brother. 

The  statement  of  the  entryman  impresses  me  as  frank,  honest,  and 
manly,  and  I  think  no  one  who  reads  that  portion  of  the  affidavit  will 
come  to  any  other  conclusion  than  that  the  entryman  made  this  entry 
for  his  own  benefit,  but  from  a  desire  to  pay  his  brother  the  money 
which  he  had  borrowed  of  him,  he  was  willing  to  deed  him  one-half  of 
the  land.  It  may  be  that  the  undertaking  was  beyond  his  means  and 
that  the  law  will  not  uphold  the  entry  by  a  poor  man  of  such  large 
tracts  ui)on  borrowed  capital  to  work  a  reclamation,  and  when  irriga- 
tion of  the  tract  is  complete  and  the  certificate  issued,  deed  a  portion 
thereof  in  satisfaction  of  the  debt,  or  to  accomplish  indirectly  what  is 
directly  prohibited,  but  in  this  case  no  such  transfer  has  been  consum- 
mated and  I  can  not  believe  if  the  entryman  had  intended  to  violate  the 
law  in  this  respect  that  he  would  have  been  so  frank  and  open  about 
it.    Usually  frauds  are  not  perpetrated  in  that  way. 
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3d.  Has  the  entryman  complied  with  the  law  in  the  matter  of  com- 
pactness of  entry  ? 

In  yonr  holding  this  entry  for  cancellation  on  the  ground  that  the 
entry  was  not  sufficiently  compact,  yon  seem  to  have  been  guided  by  a 
regulation  formerly  in  force  in  your  office,  which  provided  that  ^^  in  no 
case  where  the  full  quantity  of  six  hundred  and  forty  acres  is  entered 
will  the  side  line  on  either  side  be  permitted  to  exceed  one  mile  and  a 
quarter." 

In  the  case  of  Francis  M.  Bishop  (5  L.  D.,  429),  Secretary  Lamar 
eliminated  this  provision  of  the  regalation  as  being  in  conflict  with  the 
spirit  of  the  law  providing  for  desert  land  entries ;  that  it  operated  as 
an  obstruction,  rather  than  an  aid  to  its  execution. 

It  is  impracticable  to  establish  inflexible  rules  which  shall  govern 
the  shape  or  form  of  an  entry.  Each  case  must  depend  upon  the  cir- 
cumstances surrounding  it  and  whether  an  entry  should  be  regarded 
as  sufficiently  compact  to  answer  the  requiremeuts  of  the  law  must  de- 
pend largely  upon  the  nature  and  location  of  the  land,  its  means  and 
facilities  for  irrigation  and  the  rights  of  adjacent  and  surrounding  entry- 
men. 

In  the  case  of  William  Thompson  (8  L.  D.,  104),  the  question  of  com- 
pactness is  discussed  at  some  length,  and  many  oases  cited  where 
entries  have  been  allowed,  although  the  land  entered  was  quite  as  ob. 
jectionable  so  far  as  compactness  is  concerned  as  in  the  case  now  under 
consideration. 

James  S.  Love  (5  L.  D.,  642)  entered  173.44  acres,  and  his  entry  was 
a  mile  in  length.  It  was  held  for  cancellation  by  your  office  because 
not  compact.  Acting  Secretary  Muldrow  reversed  the  decision  on  ap- 
peal, and  held  that  It  appeared  of  record  that  the  lands  immediately 
adjoining  the  entry 

have  all  been  enteied  under  the  desert  land  law  by  other  parties  so  that  there  (is)  no 
way  of  rendering  said  entry  more  compact  than  it  is  and  still  retain  the  same  quantity 
of  land.  The  ease  is  precisely  like  that  of  Ann  £.  Miller,  decided  by  this  department 
May  23»  1880.  In  that  case  the  entry  was  a  mile  long  and  quarter  of  a  mile  wide, 
and  the  adjoining  lands  were  all  appropriated  by  other  persons,  and  her  entry  was 
allowed  to  stand. 

While  the  decisions  of  this  Department  have  not  been  uniform  upon 
the  question  of  what  should  be  considered  a  compact  entry,  within  the 
meaning  of  the  statute,  yet  they  have  invariably  been  liberal  in  the 
constmction  of  the  law,  where  the  entryman  has  acted  in  good  faith  in 
making  his  entry  and  in  reclaiming  the  land,  and  especially  where,  as 
in  this  case,  the  surrounding  land  has  all  been  entered  and  the  rights 
of  other  entrymen  have  not  been  invaded  or  molested.  This  entry  is  a 
mile  and  three-quarters  in  length ;  its  greatest  width  being  one  mile, 
diminishing  north  and  south  from  the  center  to  one  half  mile  at  the 
northern  extremity  and  one-fourth  at  the  southern.  No  suspicion  of 
the  lack  of  good  fiaith  can  be  attached  to  the  entryman ;  he  has  fully 
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reclaimed  the  land,  at  an  exijense  of  four  thoasand  dollars,  and  has 
made  valauble  improvements  thereon,  and  as  the  entry  can  not  be 
reformed  without  loss  to  the  entryman,  it  will  be  held  to  meet  the 
requirements  of  the  statute  in  relation  to  compactness. 

4th,  Should  the  entry  be  canceled  because  the  claimant  did  not  sub- 
mit his  proof  within  the  three  years  provided  for  in  the  statute  ? 

I  think  not.  The  admitted  facts  fully  explain  the  cause  of  the  delay 
and  while  it  is  the  repeated  holdings  of  the  Department  that  it  has  no 
power  to  extend  the  statutory  time  within  which  the  proof  shall  be  sub- 
mitted to  this  class  of  cases,  yet  where  good  faith  is  shown. in  the  mat- 
ter of  reclamation  and  no  adverse  interests  have  attached,  entries  made 
out  of  time  have  been  authorized  and  upheld  in  numerous  cases.  Mar- 
tha W.  Fisher,  9  L.  D.,  430;  Edward  0.  Simpson,  9  L.  D.,  617;  George 
W.  Mapes,  9  L.  D.,  631 ;  George  P.  Stearn,  8  L.  D.,  573. 

It  appearing  to  my  satisfaction  that  the  entryman  has  acted  in  good 
faith,  that  he  was  allowed  to  make  final  proof  after  the  time  prescribed 
by  the  statute  (the  proof  in  other  respects  being  satisfactory),  and  there 
being  no  adverse  claim,  the  entry  will  be  submitted  to  the  Board  of 
Equitable  Adjudication  for  confirmation. 

The  decision  of  your  office  is  accordingly  modified. 


COAL  DECLARATORY  STATEMENT- SUIT  TO  VACATE  PATENT. 

James  D.  Negus  et  al. 

One  who  has  had  the  benefit  of  a  coal  declaratory  statement  is  disqualified  thereby 
to  enter  under  a  second  filing. 

A  coal  declaratory  statement,  offered  during  the  pendency  of  a  previous  application 
to  file  made  for  the  benefit  of  the  same  applicant,  though  in  the  name  of  another, 
confers  no  right  as  against  an  intervening  adverse  claim. 

An  applicant  for  the  preference  right  to  purchase  coal  land  under  section  2348  R.  S., 
must  be  in  actual  possession  of  the  laud  when  he  applies  for  such  right,  and  the 
labor  expended  and  improvements  made  must  be  such  as  to  clearly  indicate  his 
good  faith. 

Suit  to  set  aside  patent  will  not  be  advised  by  the  Department  in  the  absence  of  a 
specific  showing  of  facts  sufficient  to  justify  such  action. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office j  July  12, 

1890. 

By  letter  dated  September  21, 1886,  your  ofiice  transmitted  (with  other 
papers)  for  consideration  by  this  Department  the  petition  of  James  D. 
Negns  and  Thomas  0.  Olark,  by  James  D.  Negas  his  attorney  in  fact, 
filed  March  2,  1883,  asking  that  the  patent  issued  to  Jesse  Bell  for  the 
SB.  i  of  Sec.  7,  and  to  John  Bell  for  the  SW.  j  of  Sec.  8,  T.  21  N.,  R. 
116  W.,  Evanston,  Wyoming,  "be  recalled  or  proceedings  .  .  insti- 
tated  to  cancel  them  '^  and  also  the  separate  petitions  of  Thomas  W.  B, 
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Hughes  and  Orlando  W.  Joslyn  each,  by  James  D.  Negus  attorney  in 
fact,  filed  November  24, 1884,  for  the  institution  of  suit  ^Mn  the  name  of 
the  United  States  to  cancel"  the  patents  issued  respectively  to  William 
F.  Bechel  for  the  SB.  i  of  said  section  8,  and  to  Edgar  M.  Morseman 
for  the  NE.  |  of  Sec.  17  in  the  same  town  and  range. 

The  said  petitions  although  addressed  to  the  Department  were  filed 
and  have  been  altogether  with  the  accompanying  and  additional  papers 
considered  in  your  office  where  counsel  for  the  petitioners  and  for  the 
patentees  have  been  heard  orally  and  upon  brief. 

£y  the  said  letter  of  September  21,  1886,  whereby  the  said  patents 
are  sustained,  your  office  sets  oat  that  '*all  papers  bearing  upon  the 
matter  including  the  contest  cases  of  Abner  G.  McDaniel  v,  William 
Bell,  James  D.  Negus  v.  Alfred  G.  Lee,  and  Thomas  0.  Clarke  v.  James 
H.  Johnson,  which  are  referred  to  by  counsel  ''for  petitioners"  have 
been  forwarded  ''informally  and  without  scheduling"  to  the  end  that 
the  facts  may  be  fully  before  the  Department. 

The  record  in  the  said  case  of  McDaniel  v.  Bell  was  (in  response  to  a 
letter  from  counsel  for  the  former)  by  letter  dated  November  17, 1887, 
returned  by  the  Department  to  your  office  for  appropriate  action. 

Thereupon  your  office  on  January  21,  1888,  sustained  the  cash  coal 
entry  of  McDaniel  for  the  NE.  ^  of  section  18  in  said  township  21.  This 
action  was  affirmed  by  the  Department  on  July  1,  1880  (9  L.  D.,  15), 
when  the  accompanying  record  was  returned  for  the  files  of  your  office. 

Sundry  papers  relating  to  the  said  case  of  Glark  v.  Johnson  involv. 
ing  the  SE.  ^  of  NW.  ^  of  said  section  8,  and  to  the  said  case  of  Negus 
V.  Lee  involving  the  SE.  4  of  NE.  ^  of  said  section  7,  are  with  the  pend- 
ing petitions. 

The  plat  showing  the  public  survey  of  said  township  21,  was  filed  in 
the  local  office  on  April  7, 1882. 

On  April  25,  1882,  the  said  Morseman,  Bechd,  John  and  Jesse  Bell 
made  respectively  coal  cash  entries  (upon  which  said  patents  are  based) 
at  $20  per  acre,  (Sec.  2347-  R.  S.,  Act  of  March  3, 1873,  17  Stat.,  607), 
for  the  several  quarter  sections  heretofore  described. 

Subsequently  to  the  date  of  said  entries  the  said  petitioners  respect- 
ively applied  to  file  certain  coal  declaratory  statements  in  conflict  there- 
with. 

These  filings  were  offered  (apparently  by  Negus)  at  the  local  office  in 
manner  following :  ♦ 

Joslyn,  June  3, 1882,  W.  J  NE.  J  and  W.  i  SE.  1  of  said  Sec.  17, 
Hughes,  June  3, 1882,  N.  i  SE.  ^  and  S.  i  NE.  }  of  said  Sec.  8,  Glark, 
June  3, 1882,  S.  J  NW.  J  and  N.  i  SW.  J  of  said  Sec.  8,  Negus,  June  5, 
1882,  S.  i  NE.  i  and  N.  i  SE.  i  of  said  Sec.  7. 

All  of  said  filings  were  rejected  nt  the  local  office  by  reason  of  con- 
flict with  said  cash  entries. 

Appeals  from  this  action,  were  respectively  filed  by  the  petitioners  in 
the  local  office  on  July  3, 1883,  from  whence  they  were  transmitted  to 
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your  offico  by  letter  dated  July  8,  1882,  where,  as  stated  by  your  office, 
tbey  were  received  July  16,  1882. 

It  appears  that  the  said  cash  entries  were  "  posted  ^  on  the  tract  books 
of  your  office  on  June  6, 1882,  that  they  were  then  "  marked  *dpeciaP 
and  were  examined  and  approved  for  patent  on  July  10  and  12,  and 
patents  issued  dated  July  15, 1882,"  that  the  appeals  just  mentioned 
were  accordingly  dismissed  July  29, 1882,  that  appeals  from  such  dis- 
missal were  forwarded  from  the  local  office  on  August  14, 1882,  and  that 
the  same  "were  retained  in  your  office  by  informal  request  of  appel- 
lant's attorney." 

The  petitioners  claim  a  preference  right  under  section  2348  B.  S.,  to 
purchase  the  tracts  embraced  in  their  said  declaratory  statements. 

It  is  set  out  in  various  affidavits  (mostly  made  by  said  Kegus)  and 
also  in  the  pending  petitions  that  the  petitioners  several  claims  were 
surveyed,  staked,  posted  with  notice  and  recorded  among  the  county 
records  during  the  spring  of  1881,  that  work  in  developing  said  claims 
was  then  done  by  men  employed  by  Negus,  that  in  such  work  there 
was  exi)ended  on  Negus'  claim  $77,  on  Clark's  $44,  on  Hughes'  $250 
and  on  Joslyn's  over  $jOO,  that  such  work  was  begun  upon  the  Negus 
and  Clark  claims  on  March  21,  1881,  and  upon  the  Hughes  and  Joslyn 
claims  on  April  5,  and  May  25,  i8Sl,  that  the  men  thus  employed  were 
driven  by  Jesse  Bell  with  threats  and  fire-arms  from  the  claims  of 
Negus  and  Clark  on  April  2,  1881,  aud  in  like  manner  from  the  claims 
of  Hughes  and  Joslyn  by  William  Sutton  and  others  on  June  15, 
1881,  and  that  petitioners  have  since  been  prevented  from  working  said 
claims  by  rea^son  of  the  '^threats  and  interferences"  of  said  Bell  and 
Sutton, 

The  material  allegation  made  by  the  petitioners  is  to  the  effect  that 
they  had  each  acquired  a  preference  right  to  enter  the  tracts  included 
in  their  respective  filings  and  that  the  said  conflicting  cash  entries  upon 
which  the  patents  in  question  are  based  were  made  subject  to  such 
rights. 

Section  2347,  supra,  provides  that  a  duly  qualified  person  shall 
**upon  applicat  on  to  the  register  of  the  proper  land  office  have  the 
right  to  enter  (in  the  manner  prescribed)  by  legal  subdivisions  any 
quantity  of  vacant  coal  lands  of  the  United  States  "  not  otherwise  ap- 
propriated or  reserved  by  competent  authority  not  exceeding  one  hun- 
dred and  sixty  acres  to  sucIf  individual  person." 

Section  2348,  supra,  provides  that  any  qualified  person  who  has 
opened  aud  improved  or  shall  hereafter  "open  and  improve  any  coal 
mine  or  mines  upon  the  public  lauds  aud  shall  be  in  actual  possession 
of  the  same "  shall  be  "  entitled  to  a  preference  right  of  entry  under 
the  preceding  section  of  the  mines  so  opened  and  improved." 

If,  therefore,  the  petitioners  had  acquired  and  were  in  possession 
of  such  |)refercuce  rights  of  entry  at  the  date  of  the  cash  entries  by  the 
patentees  it  would  seem  under  the  sections  cited  that  said  cash  entries 
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have  been  allowed  in  contra vention  of  said  rights  and  that  the  patents 
based  thereon  (in  so  far  as  they  conflict  with  the  petitioners  claims) 
should  be  set  aside. 

But  proceedings  to  vacate  a  government  patent  will  not  be  advised 
by  this  Department  in  the  absence  of  a  sufficient  showing.  Thomas  J. 
Laney  (9  L.  D.,  83). 

Your  office  in  this  connection  found  that  the  petitioners  had  failed  to 
<*  make  out  so  strong  a  case  of  prior  right  as  to  warrant  the  government 
in  attacking  the  title"  conveyed  by  the  patents  in  question. 

In  this  conclusion  I  fully  concur. 

In  the  case  of  McDaniel  t^.  Bell,  supra^  involving  land  adjoining  that 
embraced  in  the  said  patent  to  Jesse  Bell,  the  Department  found  in  ef- 
fect that  one  William  Bell,  who  on  May  11, 1882,  applied  to  file  a  coal 
declaratory  statement  for  such  land  and  who,  by  direction  of  your  office, 
was  allowed  to  do  so  in  July  following,  had  made  such  application  and 
filing  in  the  interest  and  for  the  benefit  of  the  said  James  D.  Negus. 

Rule  9  of  the  Circular,  approved  July  31, 1882,  (1  L.  D.,  687),  pro- 
vides that  *'  One  person  can  have  the  benefit  of  one  entry  or  filingonly. 
He  is  disqualified  by  having  made  such  entry  or  filing  alone  or  as  a 
member  of  an  association."  This  rule  is  in  my  opinion  fully  sustained 
by  sections  2348, 2349  and  2350,  Revised  Statutes. 

The  said  application  by  William  Bell  for  the  benefit  of  Negus  having 
been  subsequently  allowed  and  having  been  made  prior  to  June  5, 1882, 
it  follows  that  on  the  latter  date  when  Negus  applied  to  file  ns  stated, 
in  conflict  with  the  cash  entry  of  Jesse  Bell,  he  was  not  qualified  to  enter 
land  under  the  act  of  1873  supra  and  could  therefore  acquire  no  rights 
as  against  such  entry. 

Consequently  it  is  unnecessary  to  further  consider  the  said  petition 
of  Negus  and  Clark,  except  so  far  as  it  relates  to  the  claim  of  the 
latter. 

It  is  set  out  in  said  petition  that  the  men  (employed  by  Negus)  who 
^^  had  been  working  and  representing  the  claim  of  Thomas  C.  Clark  as 
well  as  the  claim  of  James  D.  Negus"  from  March  19, 1881,  after  being 
driven  from  the  latter's  claim  by  Jesse  Bell  (*'  who  entered  the  mouth 
of  the  tunnel  made  and  worked  by  them,  and  drew  a  revolver  and 
pointed  it  at  them  and  notified  them  to  leave  the  claim  or  take  the  con- 
sequences)  on  April  2,  following,  resumed  work  the  same  day  on  the 
Clark  Claim  whence  they  were  driven"  in  like  manner  and  with  like 
threats  and  fire-arms  by  the  said  Jesse  Bell.  That  the  said  James  D. 
Negus  and  Thomas  C.  Clark  have  since  said  time  been  prevented  from 
resuming  work  on  their  respective  claims  by  reason  of  the  threats  and 
interferences  of  the  said  Jesse  Bell  and  others  acting  iu  concert  with 
him,  who  made  threats  ^^  to  shoot  any  men  who  should  commence  work- 
ing thereon." 

By  the  circular  of  July  31,  1882,  supra^  section  18,  the  Department 
held  that  the  <<  opening  and  improving  of  a  coal  mine  in  order  to  con- 
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fer  a  preference  right  of  purchase  must  not  be  considered  as  a  mere 
matter  of  form ;  the  labor  expended  and  improvements  made  mast  be 
such  as  to  clearly  indicate  the  good  faith  of  the  claimant." 

And  the  statute  (section  2348,  supra)  farther  requires  the  applicant 
for  such  preference  right  to  be  in  actual  possession  of  the  land  at  the 
time  when  he  seeks  to  exercise  such  right. 

The  affidavit  of  Clark  contained  in  the  coal  declaratory  statement 
presented  as  stated  for  him  by  Kegus,  made  in  New  York,  May  25, 
1882,  sets  out  that  he  is  personally  unacquainted  with  the  land,  that  he 
has  expended  from  March  19,  to  April  2,  1881,  $44  in  <<  tunnelling  and 
cross  cutting." 

The  petition  of  Clark  and  Negus  sets  out  '^  that  said  declaratory 
statement  showed  that  the  said  Clarke  had  expended  the  sum  of  $44 
in  working  and  developing  said  claim." 

■ 

For  more  than  a  year  prior  to  his  application  to  file  as  stated  in  June, 
1882,  the  tract  claimed  for  Clark  was  admittedly  neither  in  his  posses- 
sion nor  subject  to  his  control. 

His  meagre  and  vaguely  described  improvement  of  the  land  could 
not  therefore  be  considered  were  it  not  for  the  general  allegation  in  the 
said  petition  to  the  effect  that  since  the  said  eviction  of  his  agents  in 
April,  1881,  he  has  been  kept  out  of  possession  of  his  claim  by  the 
threats  of  Jesse  Bell. 

The  petitioners  (Negus  and  Clark)  however,  make  no  specific  showing 
in  support  of  such  charge.  They  fail  to  set  out  when,  or  to  whom,  or 
how  often  the  said  threats  were  made,  or  to  describe  the  attendant  cir- 
cumstances, nor  do  they  allege  or  offer  to  prove  that  Jesse  Bell  or 
hose  with  him  had  acted  in  the  premises  for  the  benefit  of  John  Bell 
whose  patent  conflicts  with  the  claim  of  Clark.  Neither  does  it  ap- 
pear that  any  effort  has  been  made  by  or  for  Clark  to  regain  possession 
of  the  land. 

Conceding  therefore  that  Clark's  agents  were  as  alleged  forcibly  dis- 
possessed in  April,  1881,  the  showing  made  by  him  in  behalf  of  the  pres- 
ent petition  does  not  (under  the  circumstances)  in  my  opinion,  warrant 
the  belief  that  his  preference  right  to  which  he  alleged  the  cash  entry 
of  John  Bell  (made  in  April,  1882)  was  subject,  can  be  successfully 
maintained. 

The  petitions  of  Joslyn  and  Hughes  set  out  that  at  the  times  stated 
in  April  and  May,  1881,  the  men  employed  on  their  respective  claims 
were  driven  therefrom  by  William  Sutton,  and  "  four  other  armed  men 
acting  in  concert  with  him.'' 

The  affidavits  of  Wijliam  Bell  (apparently  the  same  party  who  had 
filed  as  aforesaid  for  Negus)  filed  with  said  petitions  set  out  that  Sutton 
had  then  claimed  the  said  tracts  for  the  Union  Pacific  R.  R.  Co.,  and 
that  (Sutton)  for  some  weeks  thereafter  had  kept  armed  men  on  said 
claims  to  drive  oft'  the  petitioner's  employees.  The  petitioners,  how- 
ever, neither  allege  or  offer  to  prove  that  the  conflicting  entries  of 


PECISIONS    RELATINa   TO   THE   PUBLIC   LANDS.  37 

Morseman  and  Bechel  were  made  in  the  interest  of  siiid  company  or 
that  Sutton  was  in  the  em])loy  or  acting  at  the  instance  of  said  entry- 
men. 

The  petitioners  ( Joslyn  and  Hughes)  alleged  generally  that  since  the 
said  dispossession  of  their  agents,  they  have  been  kept  out  of  the  pos- 
session of  their  claim  by  the  threats  and  interferences  of  Sutton  and 
others,  but  make  no  specific  showing  in  support  of  such  charge. 

The  matters  presented  by  the  petitions  last  mentioned  being  in  all 
material  respects  similar  to  those  presented  by  that  of  Clarke,  I  must  find 
for  the  reasons  heretofore  stated',  in  connection  with  the  latter,  that  the 
preference  rights  alleged  by  Joslyn  and  Hughes  have  not  been  suffi- 
ciently shown. 

The  claims  of  the  petitioners  are  based  upon  the  rights  they  may  have 
acquire<l  in  preference  to  those  of  the  patentees.  They  have  failed  to 
make  a  satisfactory  showing  of  such  rights.  Consequently  the  Depart- 
ment in  the  absence  of  a  sufficient  showing  would  not  be  warranted  in 
recommending  suits  for  the  cancellation  of  the  patents  involved. 

The  pending  petitions  are  accordingly  denied. 

This  disposition  of  the  case  renders  it  unnecessary  for  me  to  discuss 
the  matters  attending  the  issue  by  your  office  of  the  patents  referred  to 
or  such  other  matters  as  may  be  presented  by  the  record. 


caltpornia  swamp  lanb-act  of  july  33,  1886. 

Allen  et  al.  v.  McCabe. 

The  title  to  land  segregated  and  sold  by  the  State  of  California  as  swamp  priortothe 
act  of  July  23, 1866,  is  confirmed  to  said  State  by  tbe  second  clause  of  section  4  of 
said  act,  if  the  segregation  survey  conforms  to  tbe  system  of  surveys  adopted  by 
the  United  States. 

The  supervision  of  tbe  Commissioner  of  tbe  General  Land  Office,  in  tbe  matter  of 
approving  township  plats  constrncted  by  the  United  States  surveyor  general 
showing  sej^regation  surveys  made  by  the  State  prior  to  said  act,  is  limited  to 
ascertaining  wbetbor  said  surveys  conform  to  the  system  of  surveys  adopted  by 
the  United  St^^atSf,  and  if  so  found,  be  is  not  authorized  to  withhold  his  approval. 
iSemhIey  if  fraud  is'alleged  the  Commissioner  may  refuse  his  approval. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  12, 

1890. 

I  have  considered  the  appeal  of  the  State  of  California,  in  the  case  of 
said  State  ex  rcL  J.  E.  Allen,  and  J.  E.  Rice,  v.  The  United  States  ex rel, 
W.  B.  McCabe,  from  the  decision  of  your.  oflSce  of  January  25, 1887, 
holding  for  rejection  the  claim  of  the  State  under  the  swamp  land  grant 
to  lots  2,  3  and  4,  of  section  28,  and  lot  1  and  the  NE.  i  of  the  N  W,  J 
of  section  33,  T.  14  N.,  R.  9  W.,  M.  D.  M.,  California. 

The  State  claims  under  the  act  of  September  28, 18^0  (9  Stat.,  519— 
section  2479,  Revised  Statutes)  whereby  it  was  granted  "  the  whole  of 
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the  swamp  and  overflowed  lauds,  made  unfit  thereby  for  cultivation  and 
remaiuing  unsold  on  or  after  the  twenty-eighth  day  of  September  A.  D. 
eighteen  hundred  and  fifty  "  and  under  the  act  of  July  23, 186G  (14  Stat., 
218)  to  quiet  land  titles  in  California. 

February  27, 1884,  the  relator  William  B.  McCabe  made  homestead 
entry  of  lot  1,  and  the  KE.  J  of  the  NW.  J,  of  section  33,  and  lots  2,  3 
and  4  of  section  28,  in  said  township. 

July  23, 1873,  the  receiver  of  the  land  office  at  San  Francisco  for- 
warded the  application  of  the  State  of  California  ex  rel,  Charles  Grood- 
win,  to  have  lots  4  and  5,  section  28,  ^nd  lot  1  and  the  N£.  ^  of  the 
!NW.  i  of  section  33,  T.  14  K,  B.  9  W.,  listed  as  swamp  and  overflowed 
land  under  the  act  of  July  23, 1866.  Accompanying  said  letter  was  the 
following  statement : 

No  adverse  claim.  It  appearing  that  the  State  sold  said  land  prior  to  July  23^ 
1866— to  wit,  in  1860*-we  recommend  that  the  same  be  listed  to  the  State. 

H.  £.  Rollins,  registeTf 
Chas.  H.  Chamberlain,  receiver. 

With  the  letter  was  transmitted  a  certified  copy  of  survey  No.  18,  of 
the  K  J  of  the  NW.  J  of  section  33,  and  the  south  fraction  of  the  SW. 
1  of  section  28,  containing  ninety-seven  acres,  made  March  14, 1860,  by 
T.  J.  De Woody,  county  surveyor  of  Napa  county,  in  accordance,  as  he 
state?,  with  the  act  of  the  legislature  approved  April  18^  1859,  and  the 
instructions  of  the  surveyor-general. 

This  is  the  land  J.  B.  Kice  bought  from  the  State  as  H.  A.  Higley, 
register  of  the  State  land  office  certifies,  under  date  of  August  1860. 
The  certificate  states  that  upon  payment  of  the  amount  agreed  upon  and 
the  confirmation  of  the  State's  claim.  Bice  will  be  entitled  to  a  patent 
for  the  tracts  described.  The  amount  paid  by  Mr.  Bice  in  1860,  was 
twenty-seven  dollars  and  sixteen  cents,  being  twenty  per  cent  of  the 
purchase  money  and  the  first  year's  interest,  for  ninety-seven  acres  of 
swamp  and  overflowed  land.  In  each  of  the  years  1861, 1862  and  1863, 
he  paid  $7.76  annual  interest ;  in  1867  $23.28  being  interest  to  April  1, 
1868  and  on  May  12, 1868,  $77.60  being  payment  in  full,  was  made. 

September  15, 1862,  Bice,  for  value  received,  sold  all  of  his  interest  in 
said  lands  to  Charles  Goodwin. 

Survey  No.  19,  also  transmitted,  was  of  fractional  southeast  quarter  of 
section  28,  T.  14  N.,  B.  9  W.,  containing  eighty-five  and  a  half  acres 
and  was  made  March  13,  1860,  by  T.  J.  De  Woody,  county  surveyor  of 
Napa  county.  As  in  the  previous  case,  the  county  surveyor  certified 
to  the  correctness  of  the  survey.  This  is  the  land  James  E.  Allen  ap- 
plied to  purchase  from  the  State,  and  for  which  he  made  the  fii'St  pay- 
ment in  1860,  as  H.  A.  Higley,  register  of  the  State  laud  office  certified 
under  date  of  August  1, 1860.  July  17, 1860,  Allen  paid  $23.94  for 
said  land,  being  twenty  per  cent,  of  the  purchase  money  with  interest 
for  the  first  year.  He  paid  the  annual  interest  of  $6.84  for  each  of  the 
years  1861  and  1862.    April  26, 1862,  he  assigned,  for  a  valuable  con- 
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sideration,  all  his  interest  in  said  tract  to  James  W.  MclJlaugh,  who 
paid  interest  of  $6.84  for  each  of  the  years  1863, 1864,  1870, 1871, 1872, 
and  on  December  3, 1868,  paid  $25.27  for  three  years  eight  months  and 
nine  days.  April  30, 1869,  for  value  received,  McOangh  assigned  all 
his  interest  in  said  land  to  Charles  Goodwin. 

August  23, 1884,  the  United  States  surveyor-general  transmitted  a 
plat  of  said  township  14,  showing  the  amendments  made  to  the  map 
thereof  in  accordance  with  the  segregation  surveys  made  by  the  State 
of  California,  in  sections  28  and  33,  prior  to  July  23, 1866,  together 
with  the  list  of  lands  so  segregated.  This  list  embraces  lots  4  and  5 
containing  28.41  acres,  and  lots  1, 2  and  3,  containing  89.63  acres,  in  sec- 
tion 28,  as  per  survey  18,  and  the  NB.  i  of  the  NW.  J  and  lot  1.  con- 
taining 79.63  acres  in  section  33,  as  per  survey  19,  the  whole  amounting 
to  197.90  acres. 

Upon  this  list  the  register  of  the  United  States  Land  Office  made  the 
following  annotation : 

Retnmecl  by  United  States  surveyor-general  as  upland  on  plat  filed  December  14, 
1869.    Homestead  entry  for  lot  4  by  William  B.  McCabe,  No.  59II,  February  )27,1884, 

The  above  remarks  apply  also  to  these  tracts  (N£.  i  of  NW.  i  and  lot  1  section  33) 
and  also  to  lots  2  and  3  of  these  tracts. 

October  22,  1884,  there  was  transmitted  the  protest  of  William  B. 
McGabe,  who  had  made  homestead  entry  of  lots  2,  3  and  4,  section 
28  and  lot  1  and  NB.  i  of  NW.  J  of  section  33,  T.  14  N.,  R.  9  W. 
against  the  application  of  the  State  of  California  to  have  said  land  cer- 
tified to  said  State  as  swamp  and  overflowed  land,  and  against  the  ap- 
proval of  any  segregation  or  snrvey  of  said  lands  or  any  portion  there- 
of as  swamp  lands  and  overflowed  land  or  otherwise.  As  grounds  of 
protest  he  alleged  that  no  portion  of  said  land  is,  or  ever  was,  of  the 
character  contemplated  by  the  act  granting  swamp  lands,  that  the  State 
had  never  selected  or  applied  for  any  portion  of  said  land  prior  to  the 
homestead  entry  of  said  McOabe ;  that  whatever  claim  said  State  may 
have  had  is  barred  by  the  lapse  of  time  and  its  own  laches,  and  that  the 
pretended  survey  of  said  lands  under  the  authonty  of  the  State  of  Gal* 
ifomia  does  not  conform  to  the  system  of  surveys  adopted  by  the  United 
States. 

By  your  office  letter  of  May  12, 1885,  you  ordered  a  hearing  under  the 
last  paragraph  of  section  4,  of  said  act  of  1866,  to  iiscertaio  the  actual 
character  of  said  tracts  September  28, 1850,  and  your  said  order  of  a 
hearing  seems  to  be  based  upon  the  statement  of  the  register  of  the 
local  office,  that  said  land  is  returned  as  ^^  upland^  by  the  United  States 
survey  of  1869. 

Upon  the  testimony  taken  at  this  hearing  the  surveyor  general  found 
that  said  land  was  swamp  or  overflowed  land  at  date  of  the  grant  and 
as  such  passed  to  the  State,  but  on  appeal  of  McCabe  for  the  United 
States,  your  office  by  the  decision  complained  of  reversed  said  decision 
and  held  the  claim  of  grantees  under  the  State  for  cancellation. 
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The  issues  raised  seem  to  bo  two;  first,  was  a  heariag  properly  or- 
dered, and  second,  if  so,  is  your  decision  sustained  by  the  evidence  t 

It  is  claimed  by  the  grantees  of  the  State  that  by  the  second  clause 
of  section  4,  of  the  act  of  186G,  tbe  title  of  the  State  was  quieted  in  the 
grantees  under  the  facts  shown  in  the  record  and  that  jio  hearing  could 
be  legally  had  and  no  inquiry  could  be  made  as  to  the  character  of  the 
land. 

The  appeal  of  the  State  is  based  substantially  upon  the  claim  that 
your  said  decision  is  not  supported  by  the  evidence  and  is  contrary  to 
law,  specifically  alleging  that  said  decision  is  contrary  to  the  provisions 
of  the  act  of  Congress  of  July  23, 1866,  and  particularly  to  the  provis- 
ions of  the  second  clause  of  the  fourth  section  of  said  act. 

The  act  of  July  23, 1866  (14  Stats.,  218),  provides  in  said  section  four 
as  follows : — 

Thai  in  all  cases  where  township  snrveys  have  been,  or  shall  hereafter  be,  made 
under  authority  of  the  United  States,  and  the  plats  thereof  approved,  it  shall  be  the 
daty  of  the  Commissioner  of  the  General  Land  Office  to  certify  over  to  the  State  of 
California,  as  swamp  and  overflowed,  all  the  lands  represented  as  such  npon  such 
approved  plats,  within  one  year  from  the  passage  of  this  act,  or  within  one  year  from 
the  retnm  and  approval  of  such  township  plats.  The  Commissioner  shall  direct  the 
United  States  surveyor  general  for  the  State  of  California,  to  examine  the  segrega- 
tion maps  and  snrveys  of  the  swamp  and  overflowed  lands  made  by  said  State;  and 
when  he  shall  find  them  to  conform  to  the  system  of  surveys  adopted  by  the  United 
States,  he  shall  construct  and  approve  tewnship  plats  accordingly,  and  forward  to  the 
general  land  office  for  approval ;  Provided^  That  in  segregating  large  bodies  of  land, 
notoriously  and  obviously  swamp  and  overflowed,  it  shall  not  be  necessary  to  subdi- 
vide the  same,  but  to  run  the  exterior  lines  of  such  body  of  laud. 

In  case  such  surveys  are  found  not  to  be  in  accordance  with  the  system  of  United 
States  surveys,  and  in  such  other  townships  as  no  survey  has  been  made  by  the  United 
States,  the  Commissioner  shall  direct  the  surveyor  general  to  make  segregation  sur- 
veys upon  application  to  said  surveyor  general  by  the  Governor  of  said  State,  within 
one  year  of  such  application,  of  all  the  swamp  and  overflowed  land  in  sach  townships, 
and  to  report  the  same  to  the  general  land  office  representing  and  describing  what 
land  was  swamp  and  overflowed  under  the  grant,  according  to  the  best  evidence  ho 
can  obtain.  If  the  authorities  of  said  State  shall  claim  as  swamp  and  overflowed  any 
land  not  represented  as  such  npon  the  map  or  in  the  returns  of  the  surveyors,  the 
character  of  such  land  at  the  date  of  the  grant,  September  twenty-eight,  eighteen 
hundred  and  fifty,  and  the  right  to  the  same,  shall  be  determined  by  testimony,  to  be 
taken  before  the  surveyor  general,  who  shall  decide  the  same,  subject  to  the  approval 
of  the  Commissioner  of  the  General  Laud  Office. 

The  legislature  of  the  State  of  California  enacted  several  laws,  begin- 
ning with  the  act  of  1855,  for  the  purpose  of  ascertaining  and  segrega- 
ting the  swamp  and  overflowed  lands  granted  to  the  State  by  the  act 
of  September  28, 1850  (9  Stats.,  619),  but  which  by  reason  of  the  failure 
of  the  Secretary  of  the  Interior  to  certify  the  same  to  the  State  under 
the  second  section  of  said  act  had  not  yet  become  available  for  purposes 
of  sale  or  reclamation.  The  act  of  said  legislature  under  which  the 
sales  of  the  land  in  controversy  were  made  by  the  State  was  an  act  ap- 
proved April  21,  1858,  (General  Laws  of  Cal.,  1850  to  1864,  page  692), 
which  provided  that  any  qualified  citizen  of  the  State  might  have  a 
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segregation  surveyof  any  alleged  swampland  wliicb  be  desired  to  par- 
chase,  by  filing  the  aflBdavit  provided  for  by  section  two  of  said  act,  in 
the  office  of  the  surveyor  of  the  county  in  which  the  land,  or  the  greater 
part  of  it,  might  be  situated. 
No  general  segregation  law  was  enacted  until  1861 
With  his  letter  of  August  23,  1884,  the  United  States  surveyor  gen- 
eral transmitted  a  plat  of  said  township  14,  showing  the  amendments 
made  to  the  map  thereof  in  accordance  with  the  segregation  surveys 
made  by  the  state  of  California  in  section  28  and  33  prior  to  July  23, 
18GG.  The  lots  described  are  lots  1,  2,  3,  4  and  5,  section  28,  and  lotl 
and  the  NE.  ^  of  the  NW.  J  of  section  33  and  the  certificate  is  in  the 

words  following: 

U.  S.  Surveyor  General's  Office, 

San  Francisco^  CaLj  July  23,  1884. 

I  Iiereby  certify  that  the  above  is  a  correct  list  of  the  lands  in  township  14  north, 

range  9  west,  Monnt  Diablo  base  and  meridian,  selected  and  segregated  as  swamp 

and  overflowed  lands  by  the  State  of  California  prior  to  July  23,  1866,  as  appears  by 

certified  copies  of  State  segregation  surveys  now  on  file  and  of  record  in  this  office 

and  I  further  certify  that  the  said  surveys  conform  to  the  system  of  surveys  adopted 

by  the  United  States. 

Attest. 

(SEAL.)  W.  H.  Brown, 

U.  8,  Surveyor  General,  Dist,  of  Cala, 

By  letter  of  November  14, 1887,  you  transmitted  a  diagram  of  tbe 
whole  of  said  township  14,  npon  which  was  the  following  endorsement: 

The  above  diagram  of  township  No.  14,  north,  range  No.  9,  west,  Mount  Diable  me- 
ridian, showing  anieudnients  to  sections  28  and  33,  is  strictly  conformable  to  the  field 
notes  of  surveys  of  swamp  and  overflowed  lands  in  said  sections,  by  T.  J.  Dowoody, 
county  surveyor  for  Napa  county,  made  in  April  1860,  which  are  on  file  in  this  office. 
Said  surveys  have  been  examined  and  found  to  be  in  accordance  with  the  United 

States  system  of  surveys  and  are  hereby  approved. 

W.  H.  Brown, 

U,  S.  Surv,  Gen,  Cal. 
U.  S.  SuuvBYOR  General*s  Office, 

San  Francisco,  California,  August  2!),  1884. . 

Upon  the  diagram  lots  1, 2,  3,  4,  and  5  of  section  28  and  lots  1  and 
the  NE.  i  of  the  NW.  |  of  section  53,  are  marked  "swamp  and  over- 
flowed lands."  In  your  said  letter  you  say :  "  Said  plat  has  not  been 
approved  by  the  Commissioner  of  the  General  Land  Office." 

It  is  contended  by  the  counsel  for  McCabe  that  the  surveys  made  in 
1860,  w§re  illegal  and  void  and  were  not  in  conformity  with  the  laws  of 
the  State  or  with  the  system  of  surveys  adopted  by  the  United  States. 
The3'  discuss  the  State  law  and  cite  decisions  of  the  supreme  court  of 
Gali  fornia  as  to  its  requirements.  Into  this  discussion  I  do  not  think 
it  necessary  to  enter,  because  it  was  decided  by  Secretary  Delano,  De- 
cembers, 1871  (10.  L.  L.,  462),  adopting  the  opinionof  Assistant  Attor- 
ney General  Smith  (id.,  453),  that  the  system  of  surveys  adopted  by  the 
United  States  meant  those  made  on  the  rectangular  system  as  contra- 
distinguished from  those  made  on  the  geodetic  system. 

The  survey  made  by  the  State  in  1860,  being  in  conformity  with  the 
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system  of  surveys  adopted  by  the  Uuited  States  and  the  land  having^ 
been  sold  prior  to  the  act  of  1866,  and  when  there  was  no  adverse  claim 
to  it,  the  State  having  made  application  for  the  same  in  due  form  and  the 
surveyor  general  of  the  United  States  having  approved  and  constructed 
a  township  accordingly  and  forwarded  the  same  to  the  Commissioner 
of  the  General  Land  Office,  for  approval,  it  is  necessary  to  consider  the 
effect  of  the  refusal  of  the  Oommissioner  to  approve  the  plat. 

In  the  case  of  Wright  and  Boseberry,  121  U.  S.,  where  there  was  no 
formal  approval  by  the  Commissioner  of  the  township  plat  the  court 
treated  its  official  use  as  approval  and  said,  (p.  517) : 

The  representation  of  the  lands  as  swamp  and  overflowed  on  the  approved  town- 
ship plat  would  be  concl naive  as  against  the  United  States  that  they  were  snch  lands, 
if  they  had  not  been  patented  before  the  return  of  snoh  township  plat  to  the  Land 
Office.  The  act  of  Congress  intended  that  the  segregation  map  prepared  by  onthor- 
ity  of  the  State,  and  filed  in  the  State  surveyor  gcneraPs  office,  if  found  upon  exam- 
ination by  the  United  States  surveyor  genor<il  to  be  made  in  accordance  with  the 
public  surveys  of  the  general  government,  should  be  taken  as  evidence  that  th<>  lauds 
designated  thereon  as  swamp  and  overflowed  were  such  in  fact  except  where  this 
would  interfere  with  the  previously  acquired  interests. 

This  language  does  not  determine  what  constitutes  the  "  approved '^ 
plats  referred  to,  whether  the  approval  must  be  by  the  surveyor  gen- 
eral alone  or  by  both  the  surveyor  general  and  the  Oommissioner. 

After  quoting  the  second  clause  of  the  fourth  section  of  said  act  of 
July  23, 1866,  Secretary  Schurz  said  in  the  case  of  the  Central  Pacific 
Railroad  v.  State  of  California  (4  G.  L.  O.,  150) : 

The  act  of  September  23,  1850,  granted  none  but  swampy  or  overflowed  lands, 
whereas  the  State  had  segregated  both  dry  and  swampy  lands.  The  clause  above 
quoted  was  therefore  enacted  to  make  an  end  of  controversy  by  confirming  to  the 
State  those  lands  which  she  had  segregated  in  accordance  with  the  system  of  surveys 
adopted  by  the  general  government.  I  am  of  the  opiniou  that  this  clause  confirms 
absolutely  to  the  State  all  lands  not  iu  a  state  of  reservation  which  had  been  segre- 
gated by  her  prior  to  July  23, 1866,  if  the  State  surveys  were  made  on  the  rectangular 
system  whether  the  lands  had  been  surveyed  by  the  United  Sfcates  or  not,  or  whether 
they  were  swampy  or  dry  lands,  provided  no  valid  pre-emption  or  homestead  claim 
or  other  right  had  been  acquired  by  any  settler  as  provided  in  the  first  section  of  the 
act. 

The  land  in  controversy  having  been  actually  segregated  in  1860,  by 
a  survey  made  under  the  laws  of  the  State  of  California,  and  having 
been  sold  by  said  State  at  that  time,  I  am  of  the  opiniou  that  it  comes 
within  the  second  cli^use  of  section  4,  of  said  act  of  July  23, 1866,  and 
that  if  such  segregation  survey  was  made  in  accordance  with  the  rect- 
angular system  the  title  to  the  land  was  absolutely  qu  ieted  to  the  State 
by  said  act. 

In  section  11,  of  the  said  act  of  April  21, 1858,  of  the  legislature  of 
California,  it  was  provided  that, — 

All  surveys  uudcrthe  provisions  of  this  act,  shall  be  made  according  to  the  instruc- 
tions of  the  surveyor-general,  and  shall  bo  made  to  conform  to  the  surveys  of  the  pub- 
lic land  by  the  general  government,  except  that  the  lands  held  by  actual  settlers 
shall  be  surveyed  after  what  is  known  as  the  geodetic  method  and  such  geodetic  sur- 
veys shall  be  made  to  conform  to  the  lines  and  bonndaries  established  by  such  settlers. 
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I  am  of  the  opinion  that  the  supervision  of  the  Oonimissioner  for  the 
purpose  of  approvingthe  townshipplatscoustractedby  the  United  States 
surveyor  general  of  California  showing  such  segregation  surveys  made 
under  the  law  of  the  State  prior  to  July  23, 1866,  extends  only  to  ascer- 
taining whether  said  segregation  surveys  were  made  in  accordance  with 
the  system  of  United  States  surveys,  and  if  they  are  found  to  have  been 
so  surveyed  then  the  approval  of  the  township  plats  follows  as  a  matter 
of  course ;  but  unless  it  appears  that  some  other  system  was  used,  the 
Gommissioner  can  not  refuse  his  approval,  except  perhaps  in  cases 
where  fraud  may  be  alleged. 

In  the  case  at  bar,  counsel  for  homestead  claimants  alleged  that  said 
surveys  were  not  made  in  the  method  adopted  by  the  general  govern- 
ment, but  their  specifications  only  allege  certain  informalities  in  the 
affidavits  upon  which  the  surveys  were  based. 

I  therefore  find  that  the  segregation  surveys  of  1860  under  which 
appellants  claim,  do  conform  to  the  system  of  surveys  adopted  by  the 
United  States,  as  certified  by  the  United  States  surveyor  general  for 
Oalifornia,  and  should  be  approved  by  your  office,  and  that  the  hearing 
before  the  said  surveyor  general  to  determine  the  character  of  the  land 
was  improperly  allowed. 

Tour  said  decision  is  accordingly  reversed  and  said  land  may  be  cer- 
tified to  the  State. 


TIMBBR  CITLTUItE  ENTRY— BKEAKING. 

LAM»0N  V.  BUETON. 

The  eatryman  may  take  advantage  of  breaking  done  on  the  land  by  a  previous  oc- 

cnpant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  12, 1890. 

I  have  eonsidered  the  appeal  of  George  W.  Burton  from  the  decision 
of  your  office  dated  December  28, 1886,  in  the  case  of  Francis  G.  Lam- 
son  V.  George  W.  Burton,  holdiug  for  cancellation  the  latter^s  timber 
culture  entry  for  the  SB.  i  Sec.  3,  T.  3  K,  E.  10  W.,  Bloomington  land 
district,  Nebraska. 

August  14, 1884,  Burton  made  entry  for  said  tract  and  on  September 
16, 1885,  Lamson  initiated  a  contest  against  the  same  alleging  <*  that  the 
said  George  W.  Burton  has  failed  to  plow  or  break  five  acres  since  date 
of  entry  to  present  time.'' 

Hearing  was  ordered  and  had.  The  register  and  receiver  from  the 
evidence  submitted  them  found  in  favor  of  claimant,  and  dismissed  the 
contest. 
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Contestant  appealed  and  you  reversed  the  finding  of  the  register  and 
receiver  and  held  the  entry  for  cancellation,  whereupon  claimant  ap- 
pealed to  this  office. 

The  testimony  offered  at  the  hearing  shows  that  prior  to  the  year 
1879,  at  least  eleven  acres  were  broken  on  the  north  side  of  the  tract  in 
dispute,  and  that  said  breaking  was  cultivated  and  cropped  to  wheat  in 
the  season  of  1879,  and  that  each  year  thereafter  the  said  eleven  acres 
were  cultivated,  and  in  May,  1884,  the  same  were  planted  to  trees,  and 
at  the  date  of  claimant's  entry  there  were  from  thirty  to  forty  additional 
acres  of  breaking  on  said  quarter  section.  While  the  testimony  in  this 
case  clearly  shows  that  the  claimant  failed  to  break  or  plow  five  acres 
during  the  first  year  after  his  entry,  yet,  it  is  sufficiently  shown  that 
during  said  period  he  had  known  that  there  was  at  least  ten  acres  of 
said  land  in  a  good  state  of  cultivation,  mellow  and  friable,  and  that 
its  condition  for  cropping  or  tree  planting  during  the  second  and  third 
years,  was  far  better  than  any  prairie  land  which  he  might  break  or 
backset  during  the  first  or  second  year. 

In  the  case  of  McKenzie  v.  Killgore  (10  L.  D.,  323),  it  was  held  that 
an  entryman  may  take  advantage  of  breaking  done  upon  the  land  at 
date  of  his  entry,  but  that  the  length  of  time  between  such  former  work 
and  work  done  by  the  entryman  should  be  considered  as  important  in 
determining  whether  or  not  the  entryman  should  have  credit  for  such 
former  breaking  or  plowing. 

In  the  case  at  bar  the  evidence  of  both  parties  shows  that  nearly  all 
of  the  trees  planted  in  1884,  wilted  and  died  and  that  on  September  :'0, 
1885  (thirteen  months  and  six  days  after  entry)  claimant  replowed  a 
portion  of  said  tree  plat,  and  at  the  time  of  the  hearing  the  whole 
thereof  had  been  replowed  and  five  acres  sowed  to  winter  rye,  and  that 
said  eleven  acres  were  then  in  a  good  state  of  cultivation. 

In  deciding  the  case  of  Burgess  v.  Hogaboom  (10  L.  D.,  470),  it  is 
held  that  ^^  The  timber  culture  law  is  not  run  in  a  cast-iron  mould,  and 
must  be  construed  in  the  light  of- reason"  and  as  its  object  is  to  en- 
courage  the  growth  of  forest  trees  on  prairie  lands,  and  requures  that 
land  selected  for  such  pnrpose  should  be  subdued  and  made  mellow  be- 
fore the  tree  seeds,  trees  or  cuttings  are  planted,  and  as  I  find  that  such 
condition  was  attained  in  the  case  at  bar,  and  as  your  office  did  not 
find  any  evidence  of  bad  faith  on  the  part  of  claimant,  and  as  I  think 
the  former  plowing  was  so  utilized  by  him  that  it  inured  to  the  benefit 
of  the  land,  he  should  have  credit  therefor. 

The  decision  of  your  office  is  accordingly  reversed. 
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PREEMPTION-SECOND  FILING. 

Homer  G.  Stebbins. 

A  tocond  filing  will  not  be  allowed  on  the  ground  that  the  land  included  in  the  first 
is  not  habitable,  unless  it  is  clearly  shown  that  the  settler,  in  the  exercise  of  or- 
dinary diligence,  was  unable  to  discover  the  true  character  of.  6aid  laud. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  12, 1890. 

The  appeal  from  yonr  office  decision  iii  the  above  case  is  before  me, 
and  the  record  shows  the  followiug  facts : 

The  claimant,  Homer  0.  Stebbins,  on  April  15, 188G,  filed  declaratory 
statement  No.  6660  for  the  SE.  i  of  Sec.  20,  T.  27  N.,  E.  48  W.,  Valen- 
tine, Nebraska,  alleging  settlement  April  13th,  same  year. 

March  25, 1887,  George  Satton  filed  declaratory  statement  for  same 
land,  which  was  reiinqnished  and  canceled  Aagnst  27, 1887,  and  on  the 
same  day  Gilbert  J.  Wilkerson  made  homestead  entry  therefor. 

Stebbins,  on  April  24, 1886,  filed  his  second  declaratory  statement 
No.  6832  for  the  N  W.  i  of  Sec.  2,  Tp.  25  N.,  R.  48  W.,  alleging  settle- 
ment  April  20th  of  the  same  year.  On  October  13, 1888,  he  made  ap- 
plication to  the  local  office  to  be  allowed  to  amend  his  first  filing,  so  as 
to  take  the  land  described  in  his  second  filing  in  lieu  of  that  embraced 
in  his  first,  alleging  in  his  affidavit,  which  was  partially  corroborated, 
that  at  the  time  of  examining  the  land  embraced  in  his  first  filing  he 
had  ^<  met  with  an  accident  by  the  bursting  of  a  gnn,  which  injured  his 
eyes,  and  going  home  made  said  filing  at  land  office  in  Valentine." 
That  after  getting  relief,  fearing  <^  he  had  deceived  himself,"  he  went 
back  to  the  tract,  and  found  that  the  land  consisted  of  canons  and 
gravel  hills,  and  was  unfit  for  a  farm.  Thereupon  he  made  his  second 
declaratory  statement,  embracing  the  land  last  above  described,  moved 
on  to  it  in  June,  1886,  and  has  lived  there  ever  since,  improving  it  by 
a  house,  out-houses,  cellar  and  well,  and  by  the  cultivation  of  fruits 
and  vegetables,  and  now  asks  that  he  may  be  permitted  to  retain  it, 
and  to  that  end  prays  that  the  amendment  be  allowed. 

On  this  showing  you  refused  the  amendment,  and  now  hold  claim- 
ant's second  filing  for  cancellation.  From  this  decision  he  has  appealed 
to  this  Department. 

'  The  provisions  in  relation  to  change  or  correction  of  entries  are  em- 
braced in  sections  2369,  2370,  2371  and  2372  of  the  Revised  Statutes. 

Section  2369  provides  for  change  of  entry  where  mistake  has  been 
made  through  the  fault  of  the  government  officers,  or  error  in  the  pub- 
lic records. 

Section  2370  extends  thin  provision  to  cases  where  patents  have  is- 
sued or  may  hereafter  issue. 

Section  2371  makes  the  same  provision  applicable  to  errors  in  the 
location  of  land  warrants,  while  section  2372  provides  for  the  correction 
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of  mistakes  made  by  the  entryman  himself  in  the  trae  numbers  of  the 
tract  intended  to  be  entered. 

These  are  all  the  statutory  provisions  in  relation  to  change  or  cor- 
rection of  entries,  and  the  statate  nowhere  provides  for  an  amendment 
of  entry.  The  Oommissioner,  however,  with  the  approval  of  this  de- 
partment, has  from  time  to  time,  in  the  interest  of  justice  and  equity, 
allowed  changes  and  corrections  to  be  made  by  amendment,  where  en- 

» 

try  of  a  tract  of  land  not  intended  to  be  entered  has  been  made  through 
a  mistake  of  the  true  numbers,  where  no  intervening  rights  are  dis- 
turbed, and  where  the  mistake  was  through  no  fault  or  negligence  of 
the  entryman.  Changes  of  entry  or  second  entries  have  also  been 
allowed  where  after  entry  it  has  been  discovered  that  the  land  is  *^  not 
habitable  and  the  reasons  therefor  were  not  discoverable  by  the  exer- 
cise of  ordinary'  diligence  at  the  time  of  making  the  entry.  (Edward 
0.  Davis,  8  L.  D.,  507.)  In  this  case  Davis  entered  and  improved  a 
quarter  section  in  Nebraska,  had  built  a  frame  house,  planted  fruit  and 
shade  trees,  and  had  dug  a  well  and  discovered  that  the  water  obtained 
from  it  was  poisonous  and  could  not  be  used  by  man  or  beast,  and  that 
no  other  kind  of  water  could  be  obtained  on  his  claim.  This  Depart- 
ment found  that  *^by  his  expenditure  upon  the  land  embraced  in  his 
original  entry  and  by  his  efforts  to  establish  a  home  there,  the  claim- 
ant had  sufficiently  shown  his  go  od  faith  in  making  his  first  entry.'' 
The  entryman  was  allowed  to  make  a  second  entry,  on  filing  a  formal 
relinquishment  of  the  former,  accompanied  by  an  affidavit  that  he  had 
not  received  money  or  other  consideration  or  promise  of  consideration 
for  abandoning  his  first  entry. 

Other  cases  could  be  cited  where  a  second  filing  has  been  allowed  on 
discovering  that  the  land  embraced  in  the  first  entry  was  not  habitable, 
but  in  all  these  cases  the  applicant  was  required  to  show  to  the  satis- 
faction of  the  Oommissioner,  not  only  that  the  land  was  unfit  for  the 
purpose  for  which  it  was  entered,  but  also  that  such  defect  was  not 
discoverable  by  the  exercise  of  ordinary  diligence. 

Now,  in  the  case  under  consideration  there  is  no  pretense  that  there 
was  any  mistake  in  the  numbers  of  the  first  entry,  or,  in  other  words, 
that  the  applicant  filed  on  land  different  from  that  which  he  intended  to 
enter;  therefore  his  application  does  not  come  within  the  letter  or 
spirit  of  the  statute  allowing  a  change  of  entry  (Sec.  2372  E.  S.). 

Does  it  then  come  within  the  cases  recognized  by  the  practice  of  this 
Department  as  entitling  applicants  to  a  change  of  entry  or  second 
filing  f  That  is  to  say,  does  appellant's  aiiplication  disclose  that  the 
land  embraced  in  his  first  filing  is  not  habitable  or  fit  for  farming,  and 
also  that  this  fact  was  not  discoverable  by  the  use  of  ordinary  dili- 
gence f 

As  to  the  first  inquiry,  the  record  shows  that  the  untillable  charac. 
ter  of  the  laud  is  shown  by  the  affidavit  of  appellant  alone,  and  while 
his  application  is  accompanied  by  the  corroborative  affidavit  of  one  Her- 
bert M.  Anderson,  said  Anderson  in  no  manner  corroborates  the  affi- 


DEOISIONS   RELATING   TO   THE   PUBLIC   LAKDS.  47 

davit  of  appellant  as  to  the  bad  quality  of  the  land.  In  fact,  it  would 
appear  that  said  Anderson  is  entirely  unacquainted  with  the  character 
of  the'  land,  or,  being  acquainted,  is  unwilling  to  make  afOi  davit  as  to 
its  untillable  chara<^ter. 

Further,  it  appears  from  the  records  that  within  a  year  from  the  date  of 
appellant's  first  filing,  George  Sutton  filed  (and  presumably  with  his 
eyes  open  and  unimpaired)  on  the  same  tract,  and  later,  in  August, 
1887,  Gilbert  J.  Wilkerson  made  a  homestead  entry  therefor,  and  for 
aught  that  appears  to  the  contrary  is  now  converting  the  *'  canons  and 
gravel  hills  "  into  a  home  for  his  family. 

But  conceding  tl^t  appellant's  affidavit  truthfully  describes  the  land, 
and  that  the  same  is  not  habitable,  or,  as  his  affidavits  states,  is  ^^  unfit 
for  a  farm,"  did  appellant  before  filing  exercise  ordinary  diligence  to 
ascertain  the  quality  of  tbe  land,  or  such  diligence  as,  under  the  prac- 
tice of  this  Department,  would  entitle  him  to  a  second  entry  f 

The  evidence  as  to  his  diligence  consists  of  his  own  affidavit  alone, 

and  is  as  follows : — 

Homer  C.  Stebbins,  being  duly  sworn,  deposes  and  says  that  he  made  a  preemption 
D.  S.  upon  SE.  i  Sec.  20,  Tp.  27,  R.  48,  Nebraska,  and  at  the  time  met  with  an  acci- 
dent by  the  bursting  of  a  gun,  which  injured  his  eyes,  and  going  home  made  said 
filing  at  land  office  in  Valentine.  His  eyes  were  injured  by  pow  d.  After  filing 
said  D.  S.  and  getting  relief  to  his  eyes,  he  returned  to  the  tract  of  land  fearing  that 
in  his  excitement  and  injury  he  might  have  deceived  himself  in  the  same.  After 
arriving  at  said  tract  he  found  that  the  same  embraced  canons  and  gravel  hills  that 
made  it  unfit  for  a  farm  and  he  selected  the  NW.  i,  etc. 

From  this  affidavit  it  does  not  satisfactorily  appear  at  what  time  in 
the  proceedings  he  received  the  injury  which  impaired  his  eyesight. 
In  the  first  part  of  his  affidavit  he  says  he  met  with  the  accident  at  the 
time  of  filing  his  declaratory  statement,  farther  on  he  intimates  that  on 
receiving  the  injury  he  went  home,  and  filed  on  the  tract  Bnt  grant- 
ing that  his  injury  was  received  while  he  was  examining  the  land,  or 
before  he  began  the  examination,  the  fact  still  remains  that  he  was  so 
far  satisfied  with  his  examination  as  to  '^  go  home  and  file  his  declara- 
tory statement."  If  he  did  exaihine  the  land  before  filing,  then  he  is 
certainly  not  entitled  to  relief.  If  he  did  not  examine  it,  whether  by 
reason  of  his  injury  or  otherwise,  then  he  must  have  filed  haphazard, 
and  is  now  asking  this  Department  to  cure  his  own  laches. 

To  sustain  appellant's  second  entry,  under  the  facts  disclosed  by  the 
record  in  this  case,  would  be  to  establish  a  most  dangerous  precedent, 
invite  perjury  and  open  the  doors  of  this  Department  to  applicants  for 
change  of  entry  on  the  roost  frivolous  pretexts. 

As  claimant  has  never  received  any  benefit  from  his  first  filing,  and 
as  the  evidence  shows  that  he  has  expended  a  considerable  sum  of 
money  in  improving  the  claim  last  pre-empted,  he  will  be  allowed  to 
make  homestead  entry  for  the  same  land,  within  a  reasonable  time  after 
notice  of  the  cancellation  of  his  pre-emption  filing.  No.  6832,  if  qualified 
to  make  entry  under  said  law. 

The  decision  of  your  office  is  accordingly  modified. 
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PRACTICE— APPEAT^NOTICE. 

Hannon  V.  Northern  Pacific  R.  K.  Co. 

In  all  cases  where  an  appeal  is  held  defective  by  the  General  Land  Office^  the  papen 
in  the  case,  together  with  the  appeal,  should  be  transmitted  to  the  Department, 
ai^d  the  letter  of  transmittal  should  specifically  designate  wherein  the  appeal  is 
defective. 

An  appeal  will  be  dismissed  if  there  is  no  proof  that  a  copy  of  the  appeal  and  specifi- 
cations of  error  was  served  on  the  opposite  party. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  12, 

1890. 

By  letter  of  April  7,  1890,  you  transmitted  papers  in  the  case  of  Will- 
iam Baunon  v.  Northern  Pacific  E.  K.  Co.,  involving  the  N  W.  \,  Sec 
17,  T.  20  N.,  11.  3  E.,  Seattle,*  Washington,  land  district. 

It  seems  that  on  February  1, 1880,  Hannon  applied  to  make  home- 
stead entry  for  said  land  which  application  was,  by  the  local  officers, 
refused  because  of  conflict  with  the  grant  to  said  railroad  comVanj* 
From  that  decision  Hannon  appealed  to  your  office  saying,  "  and  for 
grounds  of  appeal  and  reversal  relies  upon  the  decision  of  the  Honorable 
Commissioner  in  the  analogous  case  of  Donald  McRae  v.  The  Northern 
Pacific  Eailroad  Company  m  ade  on  or  about  January  12, 1886,  and  upon 
the  doctrines  and  principles  therein  stated.''  Your  office,  on  December 
23, 1887,  affirmed  the  action  of  the  local  officers  stating  that  the  decis- 
ion of  your  office  in  the  McRae  case  had,  on  September  30, 1887,  been 
reversed  l^  this  Department.  (For  case  of  McRae  v.  Northern  Pacific 
R.  R.  Co.,  see  6  L.  D.,  400.) 

It  seems  that  Hannon  filed  an  appeal  from  that  decision  and  that  on 
October  24, 1888,  your  office  returned  said  appeal  together  with  those 
in  the  cases  of  Charles  R.  Corey,  Jay  A.  Carson  and  John  Arthur,  to  the 
local  office  "in  order  that  said  parties  might  comply  with  the  require- 
ments of  Rule  93,  of  the  Rules  of  Practice".  No  further  steps  seem  to 
have  been  taken  in  this  matter  until  January  29, 1890,  when  you  called 
upon  the  local  officers  for  a  rep  ort.  Those  officers  under  date  of  Marcli 
21, 1890,  reported  that  the  parti  es  were  notified  on  February  13,  1890, 
through  personal  serviee  on  their  attorney,  of  your  requirements  and 
that  no  action  had  been  taken.  You  did  not  transmit  to  this  Depart- 
ment the  appeal  that  had  been  filed  and  I  am  not  advised  of  the 
grounds  relied  upon  in  such  appeal.  In  all  cases  where  the  appeal  is 
for  any  reason  considered  defective  by  your  office,  all  the  pai)er8  in  the 
case  and  especially  the  appeal  itself,  should  bo  traimmitted  and  the  letter 
of  transmittal  should  specifically  designate  wherein  such  appeal  is  de- 
fective. 

It  is  clearly  shown  in  this  case,  however,  by  the  papers  before  roe 
that  Hannon  has  not  complied  with  the  rules  of  practice  in  that  he  has 
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failed  to  file  any  proof  of  service  of  a  copy  of  bis  appeal  and  specifica- 
tioDS.of  ei  ror  ou  the  opposite  party,  and  bis  said  appeal  is,  for  that  rea- 
son, bereby  dismissed. 


PRACTICE- APPJiAL-RAILROAD  GRANT— SCHOOL  SELECTION. 

Call  v.  Southern  Pacific  K.  U.  Co. 

An  appeal  will  not  be  dismissed  on  the  groand  that  a  copy  thereof  was  not  served 
upon  the  opposite  party  in  time,  if  the  record  fails  to  show  when  notice  of  the 
decision  was  served  upon  the  appellant. 

A  prima  facie  valid  school  selection  of  record  when  the  grant  to  this  company  became 
effective  excepts  the  land  covered  thereby  from  the  operation  of  the  grant ;  and 
the  subsequent  cancellation  of  the  selection  will  not  affect  the  status  of  the  land 
under  the  grant. 

The  case  of  Childs  v.  Southern  Pacific  R.  R.  Co.  cited  and  followed. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July  16, 

1890. 

On  May  15, 1888,  Joseph  H.  Call  made  application  to  make  homestead 
entry  for  the  K.  i,  SE.  i,  and  B.  J,  NB.  J  of  section  9,  T.  6  8.,  E.  2  W., 
Los  Angeles  land  district,  California. 

The  local  officers  rejected  the  application  ^'  as  being  in  conflict  with 
primary  grant  to  Soathern  Pacific  R.  R.  Co.'^  Call  appealed  to  your 
office.  By  your  office  decision  of  Jnly  2, 1888,  you  affirmed  the  action 
of  the  local  officers  regarding  the  N.  ^,  of  SB.  tl,  and  allowed  the  entry 
of  the  applicant  as  to  the  E.  J,  NE.  ^. 

From  this  decision  both  parties  appealed.  The  attorney  of  the  appli- 
cant moved  to  dismiss  the  appeal  of  the  railroad  company,  because  not 
taken  within  the  time  required  by  the  rules  of  practice.  The  notice  of 
appeal  is  required  to  be  filed  within  sixty  days  from  the  date  of  service 
of  the  notice  of  the  decision  and  a  copy  of  the  notice  o(  appeal  must  be 
served  on  tbe  opposite  party  within  the  time  allowed  for  filing  the 
same.  See  Rules  86  and  93  of  the  Rules  of  Practice.  The  appeal  was 
filed  Augnst  31,  1888 ;  the  same  was  therefore  taken  in  time.  Whether 
notice  of  it  was  served  upon  the  opposite  party  within  the  time  required 
can  not  be  ascertained,  since  the  records  and  files  in  the  case  fail  to 
disclose  the  time  that  notice  of  your  office  decision  was  served  upon  the 
company.    The  motion  is  denied. 

The  records  of  vour  office  show  that  the  whole  of  the  said  land  lies 
within  the  twenty  mile  or  primary  limits  of  the  grant  to  said  company 
mac  e  March  3, 1871  (10  Stat.,  579),  to  aid  in  the  c  onstruction  of  its 
branch  line  of  road  as  shown  by  the  map  of  designated  route  thereof 
filed  in  your  office  July  24,  1876. 

The  records  of  your  office  further  show  that  the  B.  ^  of  the  NB.  J,  of 
said  section  9  was  selected  by  the  State  of  California  as  indemnity  school 
land  April  14,  1870,  and  that  such  selection  was  canceled  January  31, 
2497— VOL  11 4 
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1871.  No  other  filing  or  entry  appears  to  have  been  made  for  the  land 
in  qaestion  and  on  May  25, 1883,  the  same  was  claimed  by  the  compaoy 
under  its  grant. 

On  the  part  of  Gall  it  is  claimed  that  the  land  applied  for  was  ex- 
cepted from  the  operation  of  the  railroad  grant  by  reason  of  having 
been  embraced  within  the  exterior  boundaries  of  the  ranchos  San  Ja- 
cinto Yiejo  and  Nuevo  at  the  date  when  said  grant  became  effective. 

This  claim  cannot  be  sustained.  The  question  has  been  decided  in 
the  recent  case  of  Ghilds  v.  Southern  Pacific  E.  B.  Go.  (9  L.  D.,  471), 
Bee  also  same  case  on  review  (10  L.  D.,  630)  upon  facts  similar  to  those 
In  the  case  at  bar,  so  far  as  the  NW.  \  SB.  \  is  concerned  and  in  ac 
cordance  with  the  opinion  specified  in  the  case  cited,  the  api)eal  of  Call 
must  be  overruled. 

"Not  can  the  appeal  of  the  railroad  be  sustained.  The  E.  ^  of  the  ISE. 
I  section  9,  was  excepted  from  said  grant,  because  of  the  indemnity 
school  selection  by  the  State  which  was  made  prior  to  the  date  of  the 
railroad  grant,  and  remained  intact  until  long  after  said  grant  became 
effective.  A  prima  facte  valid  school  selection  existing  when  the  grant 
took  effect,  excepts  the  land  embraced  ther  eiu  from  the  operation  of 
the  grant,  and  the  subsequent  discovery  of  the  invalidity  of  the  selec- 
tion will  not  inure  to  the  benefit  of  the  company's  claim.  Southern  Pa- 
cific B.  E.  Go.  17.  The  State  of  Galiforuia,  4  L.  D.,  437.  It  cannot  be 
said  that  the  said  eighty  acres  were  free  from  a  claim  or  right  in  the 
terms  of  the  act  granting  the  land,  while  the  State  laid  claim  to  it  un- 
der an  indemnity  school  selection,  which  was  of  record;  and  if  it  was 
Qot  free  froai  a  claim  or  right  the  grant  did  not  attach.  The  validit}^ 
or  lawfulness  of  the  claim  is  not  matierial.  Northern  Pacific  B.  B.  Co.  r. 
Bowman  (7  L.  D.,  238);  Northern  Pacific  B.  B.  Co.  v.  Wiley  (idem.,  354) ; 
Laity  v.  Northern  Pacific  B.  B.  Co.  (8  L.  D.,  378). 

Your  said  office  decision  is  affirmed. 


BAILBOAD  GRANT— INDIAN  OCCUPANT. 
SPIOEB  ET  AL.  V.  NOETHEEN  PACIFIC  B.  B.  Co. 

(On  Beview.) 

The  occDpancy  of  an  IndiaUi  who  has  uot  abandoned  the  tribal  relatiou,  existing  at 
date  of  definite  locattoUi  will  not  except  the  land  covered  thereby  from  the  opers- 
tion  of  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  17, 

1890. 

I  have  considered  the  motion  for  review  of  departmental  decision 
rendered  April  12, 1890,  in  the  case  of  B.  E.  Spicer,  et  ah  v.  IliTorthera 
Pacific  Bailroad  Company  (10  L.  D.,  440),  involving  the  NB  J  of  Sec 
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19,  T.  25  N.,  E.  43  E.,  Spokane  Falls,  WashiDgtOD,  filed  by  said  com- 
pany on  April  25^  same  year,  and  also  the  application  of  James  K. 
Glover,  et  aL  iutervenors,  who  claim  property  within  said  quarter  section 
through  title  derived  through  said  company.  The  record  upon  which 
said  departmental  decision  was  rendered  shows  that  on  September  4, 
1889,  there  was  filed  in  the  local  land  office  a  certain  application,  sworn 
to  by  E.  E.  Spicer,  J.  M.  Hooker,  and  J.  S.  Bean,  and  signed  by  numer- 
ous other  persons,  claiming  to  be  residents  on  said  tract,  in  which  it  was 
set  forth  that  at  the  time  of  the  withdrawal  of  said  tract  for  the  benefit 
of  said  company,  on  February  21, 1872,  and  at  the  time  of  the  definite 
location  of  said  road  through  said  land,  on  the  4th  of  October,  1880, 
and  for  many  years  prior  thereto,  from  1868  up  to  1883,  said  land 
was  Indian  land  and  during  all  said  time  was  occupied,  possessed,  culti- 
vated and  improved  by  an  Indian  named  Enoch }  that  because  of  said 
Indian's  possession  and  occupancy  of  the  land  as  aforesaid,  the  same 
did  not  pass  to  the  company  under  its  grant,  and  that  said  Indian  aban- 
doned said  claim  in  the  year  1883,  whereupon  said  tract  became  a  part  of 
the  public  domain  and  subject  to  entry  under  the  townsite  laws;  that 
said  applicants  are  residents  on  said  tract,  and  that  since  the  year  1883  a 
large  number  of  persons  have  settled  upon  said  tract,  built  business 
houses  and  dwellings,  and  at  the  date  of  said  petition  had  established 
a  town  thereon  of  more  than  five  hundred  inhabitants ;  that  since  I^o- 
vember  28, 1883,  said  tract  had  been  within  the  corporate  limits  of  the 
city  of  Spokane  Falls,  but  the  municipal  authorities  have  neglected  to 
have  the  same  surveyed  and  platted  or  to  cause  it  to  be  entered  as  a 
townsite,  and  that  said  petitioners  therefore  ask  the  Secretary  of  the 
Interior  to  cause  said  tract  to  be  surveyed  as  a  townsite  under  the  laws 
of  the  United  States,  and  that  if  it  be  deemed  necessary  a  hearing 
should  be  ordered  to  ascertain  whether  the  tract  is  public  land  or  inured 
to  the  railroad  company  by  virtue  of  its  grant. 

A  supplemental  petition,  signed  and  sworn  to  by  said  E.  E.  Spicer, 
J.  M.  Hooker,  and  William  Nouamaker,  acting  for  the  original  petition- 
ers, was  transmitted  to  this  Department  by  one  L.  H.  Prather,  attorney 
for  the  parties,  on  September  21, 1889,  in  which  the  matters  contained 
in  the  original  petition  were  substantially  repeated  and  it  was  stated 
that  said  company  was  about  to  take  steps  to  remove  the  settlers  from 
the  tract  and  to  take  forcible  possession  thereof,  and  for  this  reason 
immediate  action  by  the  Department  was  urged.  lu  addition  to  the 
foregoing,  the  record  contained  the  affidavit  of  said  Indian  by  the  name 
of  ^<  Enoch  ^illiquowya "  or  Louis  Enoch,  filed  in  the  local  office  in 
July,  1888,  which  alleged  in  substance  that  about  twenty-five  years 
prior  thereto  the- affiant  settled  on  the  NEJ  and  SBJ  of  sec.  19,  T.  25  N., 
K.  43  E.,  in  Spokane  county,  Washington  Territory ;  "  that  he  improved 
and  cultivated  the  said  land,  and  he  constantly  lived  upon  and  occupied 
the  same  as  his  home  with  the  purpose  and  bona  fide  design  of  procuring 
title  for  himself  as  a  homestead  thereto  from  the  United  States  when  title 
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could  be  procared ;  that  he  waa  living  upon  the  said  land  as  his  home 
in  1872  and  up  until  the  year  1883 ;  "  that  about  the  latter  date  said 
Indian  was  induced  by  the  fraudulent  representations  of  one  H.  T. 
Cowley,  agent  of  said  company,  to  sell  and  convey  his  claim  to  the  said 
company  for  the  sum  of  $2,000 ;  that  said  agent  represented  to  him 
that  he  could  not  hold  the  land  or  acquire  title  thereto,  and  that  the 
land  was  not  worth  more  than  $1,000;  that  said  Indian  resided  apon 
said  tract  solely  for  the  purpose  of  acquiring  title  thereto  fnom  the 
United  States,  and  he  asked  that  a  hearing  be  ordered  to  allow^  him  an 
opportunity  ^'to  prove  the  truth  of  his  said  allegations,  and,  if  true? 
to  enter  said  land.''  The  affidavit  of  Enoch  was  corroborated  by  the 
joint  affidavit  of  J.  M.  Noble  and  Frank  Martin.  The  record  further 
shows  that  there  was  no  adverse  claim  either  in  the  local  or  general  land 
office,  except  the  claims  of  Enoch  and  his  father,  covering  together  the 
east  half  of  said  section  nineteen,  as  shown  by  a  letter  from  the  Indian 
Office  dated  December  1, 1880,  which  stated  in  effect  that  said  Indians 
had  occupied  the  lands  claimed  by  them,  respectively,  for  many  years, 
and  many  of  them  had  made  valuable  and  lasting  improvements 
thereon,  and  that  with  retereuce  to  those  residing  on  the  lands  found  to 
be  within  the  limits  of  railroad  grants,  '^  some  action  should  be  taken 
ooking  to  the  adjustment  of  these  conflicting  claims  in  favor  of  the 
Indians." 

Upon  this  record,  said  departmental  decision  held  that  the  grant  to 
said  company  by  act  of  Congress  approved  July  2, 1864  ( 13  Stats.,  305), 
authorizes  the  filing  and  acceptance  of  but  one  map  of  general  route, 
and  that  the  withdrawal  upon  what  is  known  as  the  amended  general 
route  of  February  21,  1872,  was  without  authority  of  law,  citing  the 
Guilford  Miller  case  (7  L.  D,,  100);  that  the  settlement,  residence  and 
improvement  of  a  tract  in  an  odd-numbered  section  within  the  pri- 
mary limits  of  said  grant  by  an  Indian,  who  has  abandoned  his  tribal 
relation,  with  the  intention  of  acquiring  title  thereto  as  a  homestead, 
existing  at  the  date  of  the  definite  location  of  the  road  on  October  4, 
1880,  served  to  except  the  land  covered  thereby  from  the  operation  of 
the  grant,  and  ordered  a  hearing  to  determine  the  status  of  the  land  in 
question  at  the  date  of  the  definite  location  of  the  company's  road. 

The  Northern  Pacific  Bailroad  Company  filed  a  motion  for  the  review 
and  revocation  of  said  decision  upon  the  grounds  (1)  tbat  it  was  error 
to  hold  that  it  was  unnecessary  to  consider  the  withdrawal  on  said 
amended  general  route  because  of  the  ruling  in  the  Miller  case  (supra), 
for  the  reason  that  the  ruling  in  that  case  was  being  again  considered 
by  the  Department  upon  the  application  of  the  company  for  a  review 
thereof;  and  (2)  it  was  error  to  hold  that  if  the  allegations  relative  to 
the  occupancy  of  the  Indian  Enoch  be  true,  they  constitute  such  a  claim 
as  would  serve  to  except  the  land  from  the  operation  of  the  grant. 

On  May  19, 1890,  counsel  for  Spicer  et  aL  filed  a  motion  to  dismiss  said 
motion  for  review  because  the  same  did  not  submit  any  new  facts  and 
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was  not  supported  by  afiQdavits  as  required  by  rule  78  of  Practice. 
Tlio  motion  for  review  is  accompanied  by  the  affidavit  required  by  said 
rule,  and  hence^  so  far  as  this  point  is  concerned,  the  motion  to  dismiss 
must  be  denied. 

On  May  24, 1890,  oral  argument  was  heard  by  the  Department,  at 
which  the  railroad  company  and  said  Spicer  et  al.  were  represented  by 
counsel.  At  the  same  time  also  appeared  counsel  for  James  M. 
Glover,  W.  H.  Taylor,  E.  B.  Hide,  and  A.  A.  Newberry,  representing 
their  own  interests  and  also '^ other  residents  and  property-owners  in 
Spokane  Falls,  Washington,^  and  presented  their  petition  duly  veri- 
fied and  supported  by  affidavits,  asking  leave  to  intervene  in  support 
of  the  motion  to  review  and  revoke  said  departmental  decision.  Their 
motion  to  intervene  was  granted.  The  intervenors  allege  in  said  peti- 
tion that  the  whole  of  said  section  19  within  the  primary  limits  of  said 
grant  to  said  company  has  been  twice  listed  to  the  company,  namely: 
on  May  IS,  1884,  and  June  27, 1888;  that  there  is  no  claim  of  record 
for  said  land  adverse  to  said  company;  that  the  city  of  Si)okane  Falls 
was  duly  incorporated  on  or  about  November  or  December,  1881,  and 
includes  within  its  corporate  limits  nearly  all  of  said  section  19;  that 
all  of  thcNE^  of  said  section  has  been  '<  surveyed  and  platted  for  town 
purposes; "  that  said  petitioners  or  their  grantors  have  purchased  from 
said  company  in  good  faith  and  for  a  valuable  consideration  lots  and 
squares  in  said  quarter  section  according  to  the  plat  of  survey  of  said 
city  and  now  hold  title  to  the  same ;  that  the  value  of  the  property  so 
purchased,  with  the  improvements  thereon,  "is  reasonably  worth  at 
least  eight  millions  of  dollars;''  that  the  right  of  purchase  from  said 
company  of  a  portion  of  theE^  of  said  NE|,  known  as  '^  the  disputed 
tract,"  has  been  the  subject  of  litigation  between  said  company  and 
one  H.  T.  Cowley,  pending  which  a  number  of  persons  have  "  squatted" 
on  a  small  portion  of  said  tract  and  have  built  thereon  rough  board 
dwellings;  that  many  of  those  whose  names  are  on  said  application  for 
a  survey  of  said  land  are  occupying  said  dwellings  on  said  disputed 
tract;  that  the  statements  made  in  said  application  for  survey  are  false; 
that  the  Indian  Enoch  never  settled  upon  said  NE^  of  said  section  19 
with  the  purpose  or  '^intention  of  acquiring  title  thereto  under  the  In- 
dian homestead  law  of  the  United  States,  nor  in  any  other  way ; "  that 
said  Indian  has  never  abandoned  his  tribal  relations,  but  has  continu- 
ously asserted  the  same,  and  as  late  as  March  3, 1887,  signed  his  name, 
as  chief  of  the  Middle  Spokane  tribe  of  Indians,  to  an  agreement  be- 
tween said  tribe  and  commissioners  representing  the  United  States, 
wherein  said  Indians  agreed  to  go  to  and  remain  upon  the  Joco  or 
Coeur  d'Alene  Indian  reservation,  and  that  said  chief  Enoch  and  two 
other  chiefs  were  to  receive  an  annuity  of  $100  for  ten  years ;  that 
prior  to  July,  1888,  the  right  of  said  company  to  said  NEJt  has 
never  been  questioned,  and  that  prior  to  that  time  said  intervenors 
and  their  grantors  had  placed  upon  the  land  improvements  '^  aggre- 
gating in  value  several  millions  of  dollars,  consisting  of  stores,  ware- 
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booses,  churches,  schools,  hotels  and  fine  dwelling-honaes ; "  that  on 
or  about  August  4, 1889,  the  most  valuable  part  of  said  quarter  section 
and  the  improvements  thereon  were  destroyed  by  fire,  and  the  owners 
thereof  were  actively  engaged  at  the  time  of  said  departmental  decision 
in  rebuilding  the  same ;  that  the  effect  of  said  decision  has  been  to  cast 
a  cloud  upon  the  title  of  said  property  so  that  confidence  has  been 
shaken  and  capitalists  have  declined  to  make  any  further  advances  to 
complete  the  improvements  already  begun,  and  that  the  growth  and 
prosperity  of  said  city  have  been  greatly  hindered.  It  is  further  al- 
leged that  should  said  order  be  continued,  it  will  cause  '^  great  loss  of 
money  and  business  prospects,  unsettle  values,  cloud  titles  to  property 
which  has  been  bought  and  sold  for  many  years  past  under  warranty 
deeds,  and  which  has  been  improved  in  good  faith  and  at  an  enormous 
outlay  of  money."  The  interveners  therefore  ask  that  said  depart- 
mental decision  be  revoked;  that  said  application  for  survey  be  dis- 
missed, and  that  such  other  relief  be  granted  '^  as  in  justice  and  equity 
may  be  right." 

The  aforesaid  allegations  are  corroborated  by  the  affidavits  of  Arthur 
A.  Newberry,  W.  H.  Taylor,  E.  B.  Hide,  and  James  M.  Glover.  New- 
berry swears  to  the  location  of  said  tract,  the  value  of  the  improve- 
ments placed  thereon,  and  the  destruction  of  the  same  by  fire  on  August 
4, 1889,  and  the  efforts  to  rebuild  the  same,  and  that  *'  the  improve- 
ments now  upon  said  quarter  section  amount  to  more  than  four  millions 
of  dollars."  He  also  swears  that  upon  this  tract  are  located  the  pub- 
lic school,  the  city  gas-works,  many  churches,  a  five-story  brick  hotel 
costing  $300,000,  many  handsome  dwelling-houses,  and  that  within  two 
hundred  feet  of  the  north  line  of  said  quarter  section  are  located  seven 
national  banks. "  He  further  swears  that  the  school  district  of  Spokane 
Falls  has  recently  voted  the  issuance  of  $250,000  worth  of  bonds  for 
educational  and  other  purposes;"  that  the  sale  of  said  bonds  ^^has 
been  rendered  extremely  difficult,  if  not  impossible,  and  the  improve- 
ment and  advancement  of  the  general  welfare  of  the  city  has  been 
greatly  retarded"  because  of  the  rendition  of  said  departmental  decis- 
ion ;  that  prior  to  said  decision  many  of  the  applicants  for  survey  were 
occupying  by  sufferance  rough  cabins  built  upon  a  portion  of  the  EJ 
of  the  NE^,  and  the  NEJ  of  the  SE|  of  said  sec.  19 ;  but  that  since  said 
departmental  decision  and  ruling  they  have  occupied  the  balance  of  the 
NE^  and  other  portions  of  said  section  19,  breaking  enclosures  and 
occupying  ground  which  has  been  in  the  exclusive  possession  of  said 
Newberry  and  other  owners  for  many  years  past ;  that  said  Newberry 
is  the  owner  and  in  possessioaof  a  large  amount  of  property  situated 
on  said  tract,  which,  prior  to  said  departmental  decision,  was  worth  in 
the  market  about  $100,000,  and  on  account  of  said  decision  has  become 
of  no  market  value.  Newberry's  affidavit  is  corroborated  by  W.  H. 
Taylor,  E.  B.  Hide,  and  James  M.  Glover. 

The  interveners  also  submit  the  record  of  the  proceedings  of  the  In- 
dian council  held  at  Spokane  FaUs  on  August  16  and  17,  1877,  by 
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inspector  Watkins,  in  which  said  Enoch  objected  to  being  pushed  ^'  to 
become  a  citizen ; "  also  the  record  in  the  Indian  office  showing  the 
action  of  said  Enoch,  who  was  one  of  the  Indians  to  sign  the  articles  of 
agreement  made  by  the  Gommissiouer  of  the  United  States  with  the 
^'chiefs,  head  men  and  other  Indians  of  the  Upper  and  Middle  bands  of 
Spokane  Indians*'  on  March  18, 1887.  The  ninth  article  of  said  agreement 
provides  that  ^' in  consideration  of  the  ages  of  chiefs  Louis  Spokane 
Garry,  Paul  Sculhault,  Antarkan,  and  Enoch,  the  United  States  agrees, 
in  ailditioQ  to  the  other  benefits  herein  provided,  to  pay  to  each  of  them 
for  ten  years  the* sum  of  one  hundred  dollars  per  annum."  This  agree- 
ment is  signed  by  "  Chief  Enoch."  In  addition,  the  affidavit  of  Enoch 
himself,  dated  May  19, 1890,  in  which  he  swears  that  prior  to  the  year 
1883,  he  settled,  improved,  and  for  twenty-four  years  continuously  re- 
sided upon  the  tract  of  land  now  within  the  limits  of  Spokane  Fo^ls, 
Washington ;  that  during  the  spring  of  1883  he  sold  said  tract  to  the 
Northern  Pacific  liailroad  Company  for  $2,000 ;  that  he  was  advised  at 
that  time  to  select  another  tract  outside  the  reservation,  which  he  did, 
but,  by  so  doing,  he  did  not  consider  his  tribal  relations  severed.  He 
also  swears  ''I  have  not,  nor  do  I  intend  to  abandon  my  tribal  relations. 
I  was  present  at  Spokane  Falls  during  the  spring  of  1887,  and  signed 
articles  of  agreement  made  out  and  concluded  at  that  place  between 
the  commissioners  appointed  for  that  purpose  and  the  Upper  and  Mid- 
dle bands  of  Spokane  Indians,  and  am  to  receive  benefits  as  per  article 
nine  of  said  agreement,  when  ratified  by  Congress,  at  which  time  I  ex- 
pect to  be  removed  to  the  Cceur  d'Alene  reservation." 

There  is  also  filed  the  affidavit  of  Sidney  D.  Waters,  who  was  the 
United  States  Indian  agent  at  the  Colville  agency  in  Washington  dur- 
ing 1883-84  and  85.  Said  Waters  swears  ^<  that  he  is  well  acquainted 
with  Enoch  Silliquowya^  that  said  Indian  was  one  of  the  Indians  be- 
longing to  the  Colville  agency  during  all  the  time  said  affiant  was  In- 
dian agent  of  said  agency  ^  that  said  Indian  has  never  severed  his  tri- 
bal relations  and  has  never  adopted  the  habits  and  customs  of  the 
white  race,  except  as  to  dress."  Another  affiant,  S.  F.  Sherwood, 
swears  that  he  has  been  for  many  years  a  government  interpreter  with 
the  Indians ;  that  he  speaks  the  Spokane  langauge,  and  has  known 
said  Indian  Enoch  continuously  since  long  prior  to  1872.  He  states 
<^  I  know  him  to  be  a  Spokane  Indian  belonging  to  the  Spokane  Indian 
tribe,  and  that  he  never  severed  his  tribal  relations.  ...  I  have 
talked  with  him  and  he  told  me  he  had  never  severed  his  tribal  relations 
and  never  did  anything  inconsistant  with  his  tribal  relations,  but  al- 
ways maintsiined  them."  Another  affiant,  James  Monaghan,  swears 
that  he  is  a  resident  of  Spokane  Falls  and  has  known  Enoch  since 
1872 ;  that  he  has  no  interest  in  this  case  except  as  a  citizen  of  said  city ; 
that 

I  know  he  attended  the  councils  of  the  tribe  and  did  everything  that  the  other 
Indians  did  indicating;  the  maintenance  of  his  tribal  relations  ...  He  always 
claimed  to  be  a  tribal  Indian.  .  .  .  His  settlement  was  like  that  of  haudreds 
Of  other  Indians  aronnd  Spokane  Falls,  and  he  never  manifested  any  intention  of 
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taking  ap  the  laod  under  the  public  land  laws,  to  the  best  of  my  knowledge.  •  .  . 
I  know  for  twenty-five  years  that  Enoch  is  a  well-known  Indian^  claimed  to  1>e  such, 
regarded  as  such  by  his  tribe  and  by  the  cuinmunity  in  Spokane  Falls,  and  diifering 
in  no  respect  from  the  balance  of  his  tribe,  but  tribal  in  eyery  feature  of  his  con- 
duct. 

H.  T.  Cowley  swears  that  he  (Cowley)  is  a  citizen  of  the  United 
States,  a  resident  of  Spokane  Falls  since  1874,  and  first  became  ac- 
qnainted  with  Indian  Enoch  in  the  summer  of  1G74;  that  '^  at  the  time 
I  first  knew  Enoch  he  belonged  to  the  Spokane  Indian  tribe,  and  he 
never  in  fact  severed  his  tribal  relations ; "  that  there  was  an  Iiulian 
council  held  by  A.  C.  Watkins,  Special  Commissioner  of  the  Indian 
Office,  in  1877 ;  that  "at  that  council  Enoch  attended  and  made  a  speech, 
in  which  he  declared  that  the  Spokane  Indian  tribe  had  been  promised 
and  were  entitled  to  an  Indian  reservation;  •  •  •  that  they  did  not 
wish  nor  intend  to  take  lands  in  severalty.''  Said  Cowley  farther  swears 
"  I  was  present  at  the  settlement  between  Enoch  and  the  Northern 
Pacific  Kailroad  Company.  It  was  accomplished  chiefly  through  the 
efforts  of  the  Commissioner  of  Indians  Affairs  and  his  correspondence 
with  Mr.  Villard,  then  the  president  of  the  Northern  Pacific  Railroad 
Company,  and  nothing  could  have  been  fairer  or  better  understood. 
.  •  •  After  Enoch  made  this  settlement  he  immediately  went  down 
on  the  Spokane  Eiver  somewhere  and  took  up  some  other  land."  Still 
another  affiant,  John  A.  Sims,  swears  that  he  is  a  resident  of  Spokane 
Falls  and  that  ho  has  no  interest  in  this  case  except  that  of  a  citizen  of 
said  city ;  that  in  September,  1872,  he  was  appointed  Indian  agent  to 
the  Colville,  Spokane  and  other  tribes  of  Indians  in  the  then  Territory 
of  Washington,  and  that  as  such  agent  he  visited  Spokane  Falls  and 
became  acquainted  with  said  Indian  Enoch.    The  affiant  says : 

Indian  Enoch  was  then  a  member  of  the  Spokane  Indian  tribe,  and  he  called  upon 
me,  as  Indian  agent  of  the  tribe,  to  settle  a  dispute  between  himself  and  a  white  man 
by  the  name  of  Swift.  ...  I  remained  agent  of  these  same  Indians  until  Octo- 
ber, 1883.  Daring  the  time  I  was  such  agent  I  frequently  saw  Enoch,  frequently 
heard  of  liim,  knew  that  he  attended  the  conncils  of  the  tribe ;  that  he  never  to  roy 
knowledge  did  anything  toward  severing  his  tribal  relations,  but  exercised  his  tribal 
right-s.  I  know  he  received  supplies  from  the  government  as  a  tribal  Indian,  and  is 
so  registered. 

The  affiant  further  swears  that  when  Enoch  came  to  see  him  relative 
to  his  negotiations  with  said  company,  the  only  claim  of  Enoch's  then 
recognized  was  for  improvements  and  possession ;  that  affiant  told  Enoch 
he  would  do  the  best  he  could  for  him  and  communicated  with  the  In- 
dian  Office  relative  to  said  proposed  sale,  but  the  Commissioner  of  In* 
dian  Afiairs  advised  affiant  to  see  Enoch  and  recommend  a  relinquish- 
ment by  him  upon  the  payment  by  the  company  to  him  of  the  sum  of 
$2,000 ;  that  the  money  was  paid  by  the  company  and  Enoch  executed 
the  relinquishment  with  a  full  knowledge  of  what  he  was  doing ;  that 
when  Enoch  signed  the  quit-claim  deed  he  was  fully  satisfied  witli  the 
amount  paid ;  that  said  conveyance  was  approved  by  said  affiant  as  re- 
quired by  the  regulations  of  the  Department. 
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Ou  JuDe  26, 1890,  couDsel  for  Spicer  et  al.  Med  in  the  Department 
another  affidavit  of  said  Enoch,  dated  June  18,  same  year,  and  also  a 
brief  in  answer  to  a  brief  of  said  company  filed  at  the  oral  argument, 
which,  together  with  all  the  briefs  filed  and  arguments  made,  have  been 
carefully  considered.  In  his  last  affidavit,  made  before  the  local  attor- 
ney of  Spicer  et  al,^  Enoch  substantially  denies  the  allegations  made  in 
his  former  affidavit  relative  to  his  tribal  relations,  and  swears,  among 
other  things,  that  while  he  was  living  on  said  tract  he  ^^  had  abandoned 
his  tribe  and  was  living  separate  and  apart  from  them  for  the  purpose 
of  getting  title  to  said  land  from  the  government.''  The  said  affidavits 
of  Enoch  are  so  contradictory  in  themselves  that  they  must  be  wholly 
discarded  in  passing  upon  said  motion. 

No  action  was  taken  by  your  office  upon  the  application  of  Spicer  et 
al,  asking  for  a  survey  of  said  tract  or  a  hearing  with  reference  to  the 
status  thereof.  Upon  the  allegations  and  affidavits  presented  by  Spicer 
et  al.  Sk  prima  fade  case  was  made  which  clearly  made  it  the  duty  of  the 
Department  to  order  a  hearing  upon  the  same.  But  the  affidavits  and 
record  evidence  submitted  on  the  part  of  the  interveners,  disregarding 
the'  affidavits  of  Enoch,  show  conclusively  that  said  Enoch  has  never 
abandoned  his  tribal  relations,  and  hence  at  no  time  has  he  been  quali- 
fied to  make  entry  of  said  land  under  the  homestead  laws.  Secretary 
Cox  to  the  Commissioner  of  the  General  Land  Office  (1  O.  L.  O.,  283) ; 
Circular  of  April  1, 1870  (idem);  Indian  homestead  act  of  March  3, 
1875  (Sup.  R.  S.  U.  S.,  167 ;  18  Stat.,  420),  and  circular  of  March  25, 
1875  (2  C.  L.  O.,  493). 

Since  it  appears  that  said  Enoch  has  not  abandoned  his  tribal  rela- 
tions, it  necessarily  follows  ho  was  not  qualified  to  make  settlement, 
and  his  said  occupancy  of  the  land  in  dispute  at  the  date  of  the  definite 
location  of  the  road  on  October  4, 1880,  did  not  serve  to  except  the  land 
from  the  operation  of  the  grant.  Eamage  v.  Ceq^ral  Pacific  R.  R.  (5  L. 
D.,  274) ;  Southern  Pacific  R.  R.  v.  Saunders  (6  L.  D.,  98) ;  Northern 
Pacific  R.  R.  V.  Kerry  (10  L.  D.,  290) ;  Northern  Pacific  R.  R.  v.  Rob- 
erts (id.,  427). 

Under  the  supervisory  authority  of  the  Department,  said  hearing 
was  ordered  upon  the  showing  presented  by  the  ex  parte  affidavits  of 
the  applicants  who  asked  for  a  survey  of  said  tract  as  a  town-site,  but 
the  record  evidence  and  the  affidavits  submitted  by  the  company  and 
the  interveners  in  support  of  said  motion  for  review  show  without 
doubt  that  said  Enoch  has  never  abandoned  his  tribal  relations,  and 
that  if  the  new  testimony  had  been  before  the  Department  when  the 
original  and  amended  applications  were  considered,  said  hearing  would 
not  have  been  ordered.  It,  therefore^  now  appears  that  there  are  no 
sufficient  reasons  for  ordering  a  hearing  before  the  local  officers  in  this 
case. . 

This  conclusion  renders  it  unnecessary  to  consider  the  validity  of 
the  withdrawal  of  February  21, 1872,  upon  the  filing  of  the  alleged  map 
of  general  route. 
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Said  decision  of  April  12,  1890,  directing  that  a  hearing  be  had,  is 
accordingly  revoked,  and  said  applications  for  a  survey  of  said  tract 
are  hereby  dismissed. 


desert  land  entry— final  proof— reclamation. 

Lee  v.  Alderson. 

The  intervention  of  an  adverse  claim  defeats  the  right  to  perfect  an  entry,  where 
proof  of  reclamation  is  not  made  within  the  statutory  period. 

Proof  of  reclamation  should  not  only  show  that  water  has  been  brought  upon  the 
land,  but  also  what  proportion  of  each  legal  sub-division  has  been  irrigated. 

First  Assistant  Secretary  CJiandler  to  the  Commissioner  of  the  General 

Land  Office^  July  18,  1890. 

I  have  considered  the  appeal  of  William  W.  Alderson  from  your 
office  decision  of  October  26,  1888,  ^^herein  you  hold  for  cancellation  his 
desert  land  entry  No.59,  for  Sec.  20,  T.  2  S.,  K.  6  E.,  Bozeman,  Montana. 

On  May  13,  1881,  he  filed  in  the  local  office  his  declaration  of  in- 
tention to  reclaim  said  tract  under  the  provisions  of  the  acts  of  Con- 
gress approved  March  3,  1877  (19  Stat.,  377),  and  on  the  same  day  paid 
the  twenty-five  cents  an  acre  therefor,  amounting  to  $100,  and  obtained 
the  usual  cert ificjate  from  the  local  officers.  At  the  expiration  of  the 
three  years  allowed  bim  within  which  to  reclaim  the  land,  namely,  on 
May  13. 1884,  Daniel  Lee  filed  his  declaration  to  reclaim  the  same  tract, 
accompanied  by  the  usual  affidavits  of  the  desert  character  of  the  land, 
and  at  the  same  time  tendered  the  first  payment  of  twenty-five  cents 
per  acre. 

This  application  was  rejected  by  tbe  local  officers,  for  the  reason 
that  the  tract  was  covered  by  Alderson's  entry  of  May  12, 1881. 

On  May  16, 1884,  Lee  filed  bis  affidavit  of  contest  against  Alderson's 
entry,  charging  that  he  '*  has  not  complied  with  the  desert  land  act  in 
any  way  since  making^aid  entry ;  and  that  said  tract  is  not  and  has 
not  been  irrigated  or  reclaimed  or  cultivated  by  said  party  as  required 
by  law.'' 

In  pursuance  of  instructions  from  your  office,  a  hearing  was  duly  had 
on  Lee's  averment49  against  said  entry,  and  the  local  officers  on  August 
12,  1880,  recommended  the  cancellation  of  the  entry,  basing  their  opin- 
ion on  "  the  impossibility  of  claimant's  obtaining  water"  to  irrigate  the 
tract;  and  by  your  said  ofiice  decision  you  affirm  the  same,  because  the 
evidence  sustains  the  charge  that  *'  said  Alderson  has  not  complied 
with  the  desert  land  act  and  that"  said  tract  had  not  been  irrigated  or 
reclaimed  or  cultivated  as  required  by  law."  From  this  judgment 
Alderson  appeals,  charging  that  you  erred : 

I.  In  holding  that  it  was  necessary  for  Alderson  to  cultivate  the  land  in  order  to 
reclaim  the  same  by  bringing  water  thereon. 

II.  In  finding  and  holding  that  said  land  had  not  been  irrigated. 

III.  In  holding  (impliedly)  that  it  is  necessary  to  irrigate  the  whole  tract  in  order 
to  reclaim  it  by  carrying  water  thereon. 

JV.  The  decision  is  contrary  to  the  law  and  the  evidecoe. 
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AldersoQ  never  submitted  bis  final  proof  until  June  23, 1884,  forty 
clays  after  his  three  years  had  expired.  In  the  meantime  Lee  had  ap- 
plied to  enter  the  land  and  filed  his  affidavit  of  contest.  Alderson  offers 
bis  excuse  by  saying  that  he  was  prepared  to  offer  proof  on  May  3, 1884, 
bat  was  restrained  from  so  doing  on  the  information  obtained  from  the 
register  that  ^^  results  of  reclamation  by  the  production  of  crops,"  ha<l 
to  be  shown,  and  that  he  could  not  show  such  results;  but  that  be 
learned  soon  thereafter  that  such  proof  was  not  necessary  when  he  sub- 
mitted bis  proof. 

Bule  30  of  the  rules  established  for  the  submission  of  cases  to  the 
board  of  equitable  adjudication  (6  L.  D.,  800),  provides  as  follows : 

All  desert  land  entries  in  which  neither  the  reclamation  nor  the  proof  and  payment 
were  made  within  three  years  from  the  date  of  entry,  bat  where  the  entry  man  was 
duly  qnalified,  the  land  properly  subject  to  entry  under  the  statute,  the  lofcal  re- 
quirements as  to  reclamation  complied  with,  and  the  failure  to  do  so  in  time  was  the 
leBult  of  ignorance,  accident  or  mistake,  or  of  obstacles  which  he  could  not  control, 
and  where  there  U  no  adverse  claim, 

Alderson  never  began  the  construction  of  his  ditch  until  November, 
1883,  about  five  months  before  the  time  for  making  his  proof  would  ex- 
pire ;  he  says  "  unexpected  financial  reverses  ^  prevented  his  construct- 
ing his  ditch  sooner ;  but  this  could  not  excuse  bis  laches  in  failing  to 
submit  proof  of  reclamation  in  time,  especially  when  there  was  an  ad- 
verse claimant. 

The  evidence  of  claimant  shows  that  he  constructed  a  ditch  Arom  Lime 
Kiln  Greek  to  a  point  about  one  half  mile  south  of  the  south  line  of  the 
tract.  This  ditch  was  about  three  miles  long  and  about  twenty-six 
inches  at  the  bottom,  near  three  feet  at  top  and  about  twelve  inches 
deep.  It  intersected  a  "coulee"  or  dry  creek,  a  few  feet  wide,  which 
led  on  to  the  land,  thence  through  the  section.  He  claims  that  this 
"coulee"  enters  the  land  at  the  highest  or  Hear  the  highest  place  and 
that  water  can  be  taken  from  it  to  all  parts  of  the  land ;  that  water  was 
running  through  this  ditch  and  into  the  "  coulee  "  and  on  to  the  land 
May  1, 1883. 

It  is  contended  that  this  result  having  been  accomplished  that  the 
land  is  reclaimed  "  by  conducting  water  opon  the  same."  He  says  from 
this  ditch  water  can  be  distributed  over  and  through  all  of  the  soil;  that 
if  necessary  be  will  build  a  reservoir  on  the  "coulee"  to  distribute  the 
water.    That  this  ditch  will  enable  him  to  irrigate  the  land. 

This  may  all  be  true,  but  the  carrying  of  water  to  the  land,  and  even 
through  the  land  without  showing  the  presence  of  lateral  ditches  and 
water  therein  through  the  several  Smallest  legal  subdivisions,  is  not 
sufficient  to  show  the  reclamation  of  the  land  within  the  meaning  of 
the  statute. 

The  question  is  not  what  may  be  done ;  but  the  proof  must  show  what 
has  been  done  to  reclaim  the  land.  The  evidence  fails  to  show  that 
this  tract  was  reclaimed,  although  it  does  show  that  water  was  brought 
to  it. 
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The  proof  must  sbowA^bat  proportion  of  each  legal  subdivision  has  I 

been  irrigated.  Adam  Schiudler  (7  L.  D.,  253 ) ;  Wm.  Holland,  C  L.  D.,  38. 
Your  said  office  decision  is  affirmed. 


RESERVATION— DEPARTMENTAL  AUTHORITY. 

George  Herring. 

A  reservation  of  public  land  for  a  proper  purpose  made  by  the  local  office,  on  the 
request  of  the  surveyor-general ,  if  unrevoked,  may  be  considered  as  haviufir  been 
approved  by  the  Department,  hence  made  by  competent  authority  and  the  land 
included  therein  not  subject  to  entry. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Ojjlce^  July  19, 

1890. 

By  letter  dated  January  7,  1880,  the  surveyor-general  of  California 
requested  the  local  officers  at  Yisalia  to  suspend  ^'from  entry  and  sale" 
sections  5,  6,  7  and  8  in  T.  14  8.,  E.  28  E.,  M.  D.  M.,  for  the  reason  that 
they  "  are  covered  by  trees  of  the  sequoingi^antia  variety,  some  of  which 
are  reported  to  be  forty  feet  in  diameter  and  from  three  hundred  to  four 
hundred  feet  high,  constituting  a  remarkable  and  rare  curiosity  which 
should  be  preserved." 

The  said  letter  also  set  out ''  that  the  tracts  named  being  exceptional 
in  character  will  be  made  the  subject  of  a  report  to  the  Department  with 
a  view  of  bringing  the  matter  to  the  attention  of  Congress. 

By  letter  dated  June  1,  1880,  the  surveyor  general,  stating  that  his 
information  had  been  erroneous,  directed  the  local  office,  for  the  reasons 
stated,  to  so  suspend  in  lieu  of  the  sections  described,  section  31,  of  T. 
13  S.,  and  also  (at  the  suggestion  of  the  local  office)  sections  5  and  6  of 
T.  14  S.,  and  range  aforesaid. 

On  June  17, 1887,  George  Herring  filed  an  application  to  enter  the 
NW.  i  of  SW.  J,  K  J  of  SE.  J  and  NE.  i  of  S W.  i  of  said  section  6, 
under  the  provisions  of  the  act  of  June  3,  1878  (20  Stats.,  89). 

This  application  with  the  proof  submitted  September  15, 1887,  in  sup- 
port thereof  was  rejected,  by  reason  of  said  suspension. 

From  this  action  Herring  took  no  appeal. 

On  March  1,  1888,  Herring  again  made  application  to  enter  in  like 
manner  the  said  land  and  on  May  31st  following,  presented  proofs  in 
support  thereof. 

On  the  date  last  mentioned  the  local  office  rejected  said  proof  for  the 
reason  that  Herring's  said  application  '^  was  not  in  the  form  required 
by  the  act  of  June  3,  1878." 

Herring  appealed. 

Thereupon  on  February  29,  1889,  your  office  found  that  his  rights 
had  not  been  affected  by  his  previous  application.  By  the  same  decis- 
ion, however,  your  office  held  "that  the  presence  upon  the  land  of 
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growing  mammoth  trees  renders  it  exceptional  in  character"  and  there* 
fore  not  subject  to  entry  under  the  act  referred  to  and  affirmed  the 
action  below. 

Herring  again  appeals. 

Along  with  his  appeal  from  the  local  office  Herring  filed  an  affidavit 
made  June  21«  1888  (not  corroborated)  wherein  he  avers  that  on  Sep- 
tember 16, 1887,  he  ottered  proof  at  the  local  office  in  support  of  his  ap- 
plication made  in  June  preceding,  that  upon  the  rejection  of  such  proof 
he  employed  a  land  lawyer  in  Yisalia  to  take  an  appeal  to  your  office 
that  some  time  after,  the  said  lawyer  '<  became  ill  and  died,"  that  there- 
after he  had  no  notice  or  information  that  said  appeal  had  not  been 
taken  ^'  until  the  lapse  of  many  weeks." 

The  reservation  requested  by  the  surveyor-general  in  1880,  has  so  far 
as  the  record  discloses  not  been  revoked.  The  said  reservation  may, 
for  the  purposes  of  this  case  be  therefore  considered  as  having  been  ap- 
proved by  this  Department  and  consequently,  in  contemplation  of  law, 
as  having  been  made  by  the  President  who  '^  speaks  and  acts  through 
the  heads  of  the  several  departments  in  relation  to  subjects  which  ap- 
l)ertaiu  to  their  respective  duties."  Wolsey  t?.  Chapman  (101  U.  S., 
755).    See  also  Graham  v.  Southern  Pacific  E.  B.  Co.  (5  L.  D.,  332). 

There  is  no  statute  giving  a  general  authority  to  the  President  to 
reserve  lands.  But  the  right  of  the  President  to  put  public  lands  in 
reservation  so  that  all  questions  in  reference  to  them  might  be  properly 
considered,  has  always  been  maintained  by  the  courts. 

In  the  case  of  Orisar  v.  McDowell  (6  Wall.,  363,  381)  the  supreme 
court  said  that ''  from  an  early  period  in  the  history  of  the  government 
it  has  been  the  practice  of  the  President  to  order,  from  time  to  time,  as 
the  exigencies  of  the  public  service  required,  parcels  of  land  belonging 
to  the  United  States  to  be  reserved  from  sale  and  set  apart  for  public 
uses." 

The  trees  referred  to  have  been,  as  stated,  correctly  described  by  the 
surveyor-general  as  constituting  a  ''remarkable  and  rare  curiosity 
which  should  be  preserved."  To  that  end,  the  lands  containing  them 
were  withdrawn  from  sale  and  entry  so  that  all  questions  in  regard  to 
them  could  be  properly  considered. 

Being  thus  placed  in  reservation  by  competent  authority  and  for  a 
sufficient  reason  it  was  ''  not  in  the  power  of  a  party  to  acquire  rights 
by  treating  such  reservation  as  of  no  effect."  See  opinion  of  attorney- 
general  Devens  in  the  matter  of  the  Southern  Pacific  Bailroad  grant 
(16  Op.  80)  and  cases  cited. 

The  reservation  referred  to  being  in  existence  at  the  time  of  Her- 
ring's application,  I  must  find  in  accordance  with  the  views  herein 
expressed  that  the  same  has  been  properly  denied. 

This  disposition  of  the  case  renders  it  unnecessary  for  me  to  discuss 
the  other  matters  that  are  presented  by  this  appeal. 

The  decision  appealed  from  is  affirmed. 
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OSAGE  LANI>— FILING— FINAL  PROOF. 

Boyd  v.  Smith. 

WLe  re  two  claimants  for  Osage  laud  are  each  in  default  as  to  filing  within  the  pre- 
scribed period  the  superior  ri^ht  must  be  accorded  to  the  one  who  makes  the  first 
filing,  subject  only  to  defeat  in  case  of  failure  to  submit  final  proof  within  six 
mouths  after  such  filing. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  18, 1890. 

August  18, 1886,  F.  W.  Boyd  made  Osage  declaratory  statement  No. 
5252,  alleging  settlement  in  October,  1881,  for  lot  6,  Sec.  26,  T.  26  S., 
K.  25  W.,  Garden  City,  Kansas. 

August  28,  1886,  Kate  Snnth  filed  Osage  declaratory  statement  No. 
5293  for  the  same  land,  alleging  settlement  March  1,  1886. 

Smith  offered  final  proof  January  22,  1887,  and  Boyd  January  24, 
1887.  The  local  officers  rejected  Smith's  offered  proof,  and  accepted 
that  of  Boyd,  on  the  ground  of  prior  settlement  by  Boyd. 

Smith  appealed  to  your  office,  and  on  January  17,  1889,  your  office 
affirmed  the  action  of  the  local  officers,  from  which  decision  Smith  now 
appeals  to  this  Department. 

Both  claimants  have  satisfactorily  shown  compliance  with  law  as  to 
residence,  improvements  and  cultivation. 

The  point  relied  upon  by  Smith  for  reversal  is,  that  in  the  original  act 
of  Congress  providing  for  the  sale  of  the  Osage  lands  payment  was  re- 
quired to  be  made  within  one  year  of  settlement,  and  that  Boyd  not 
having  offered  final  proof  and  payment  until  several  years  after  settle- 
ment, had  forfeited  his  rights  thereunder,  and  Smith  having  made  her 
final  proof  and  tendered  pay  ment  within  the  year,  should  prevail  over 
the  claim  of  Boyd. 

In  the  case  of  Hessoug  v,  Burgan  (9  L.  D.,  353),  it  is  held  that  under 
the  act  of  Congress  of  May  28,  1880(21  Stat.,  143),  and  the  departmental 
regulations  in  reference  to  the  same,  filing  must  be  made  within  three 
months  from  settlement,  and  final  proof  and  payment  within  six  months 
after  the  filing.  Neither  Smith  nor  Boyd  filed  within  three  months  of 
settlement,  and  the  fact  that  Smith's  settlement  antedated  her  tiling 
but  five  months,  while  Boyd's  was  five  years  before  filing,  can  give 
Smith  no  preference  over  Boyd,  as  both  were  in  default,  and  Boyd's 
filing  having  been  made  prior  to  that  of  Smith  he  thereby  acquired 
priority  over  Smith,  which  could  only  be  defeated  by  failure  to  make 
final  proof  within  six  months  thereafter,  and  as  he  made  such  proof 
January  24,  1887,  within  the  prescribed  time,  his  claim  must  prevail, 
and  the  fact  that  Smith's  proof  was  offered  within  a  year  of  settlement, 
while  Boyd's  was  not,  can  have  no  bearing  in  the  case,  as  both  were  in 
pari  delicto  as  to  filing.  Had  Smith  alleged  and  shown  settlement 
within  three  months  of  filing  her  declaratory  statement,  she  would  have 
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had  priority  over  Boyd^  because  she  would  thereby  have  complied 
with  the  regulation  as  to  filing,  which  has  the  force  and  effect  of  law 
(see  case  above  cited). 

The  act  of  May  28,  18S0  (21  Stat.,  143),  in  effect,  modifies  the  provis- 
ion of  the  law  of  May  9,  1872  (17  Stat.,  90),  requiring  payment  within 
one  year  of  date  of  settlement,  which  counsel  for  appellant  seem  to  rely 
upon. 

The  <]ecision  of  your  office  is  affirmed,  and  Smith's  declaratory  state- 
ment 5293  is  canceled. 


PREEMPTION  ENTBY-SE'tTL.EMENT. 

Ohio  Greek  Anthracite  Coal  Co.  v.  Hinds. 

Oue  who  enters  upon  land  as  the  representative  of  another,  and  remains  thereon  in 
such  capacity,  is  not  a  settler  within  the  meaning  of  the  pre-emption  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  18, 1890. 

On  May  27, 1887,  William  Hinds  filed  pre-emption  declaratory  state 
nient  alleging  settlement  February  11, 1885,  upon  the  B.  J  of  the  S W.  |, 
Sec.  26,  and  E.  J  of  the  NW.  i,  Sec.  35,  T.  14  S.,  R.  87  W.,  Gunnison, 
Colorado. 

In  pursuance  of  his  published  notice  of  intention  he  submitted  proot 
in  support  of  his  entry  at  the  local  office  on  November  9, 1887.  W.  L. 
Yule,  President  of  the  Ohio  Creek  Anthracite  Coal  Company,  filed  affi- 
davit of  protest  against  the  acceptance  of  said  proof.  Both  parties  ap- 
I)eared  by  counsel. 

Separate  motions  were  made  by  claimant's  attorney  to  dismiss  the  said 
protest  for  failure  to  specifically  set  forth  the  charges  and  '^  for  the  rea- 
son that  there  are  no  corroborating  affidavits."  These  motions  were 
denied  November  14,  1887. 

Thereupon  the  hearing  was  proceeded  with  upon  difflerent  days  until 
November  24, 1887,  when  the  case  closed. 

Upon  the  evidence  submitted,  the  local  officers  recommended  the  ac- 
ceptance of  the  claimant's  proof  and  the  approval  of  his  entry.  The 
company  appealed  from  this  judgment  and  your  office,  on  March  29, 
1889,  reversed  this  decision  and  sustained  the  contest  and  rejected 
Hind's  proof.    From  this  order  he  appeals. 

From  an  examination  of  the  record  it  appears  that  at  some  time  prior 
to  October  1883,  the  land  in  question  with  some  four  thousand  acres  of 
adjoining  coal  land,  had  been  purchased  from  a  party  having  color  of 
title  by  tbe  Mt.  Carbon  Anthracite  Coal  company  of  which  said  Ohio 
Creek  Company  is  the  successor.  At  the  time  of  such  purchase  there 
were  three  or  four  houses  on  the  laud,  one  of  which  had  previ  ously  been 
used  as  a  hotel. 
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In  Angosty  1883,  one  W.  L.  Hinds,  the  claimant's  son,  occupied  a 
dwelling- house  on  the  land  as  8Ui)erintendent  of  the  Mt.  Carbon  Ck>m- 
pany,  where  in  October  following  he  was  joined  by  the  claimant,  a  di- 
rector in  said  company,  who  came  from  New  York  in  its  interest- 

The  i)ropjBrty  of  the  Mount  Carbon  Company  was  subsequently  sold 
and  ultimately  conveyed  to  its  said  successor. 

In  the  course  of  such  re-organization,  the  claimant  having  obtained 
a  judgment  against  the  Mt.  Carbon  Company,  bought  its  certain 
personal  property  at  the  resulting  sherififs  sale  in  Gunnison  County, 
and  afterwards  transferred  his  interest  therein  to  the  said  new  company 
for  forty  shares  of  its  stock. 

The  claimant,  who  became  a  director  in  the  Ohio  Creek  Company, 
continued  to  occupy  the  said  dwelling-house  until  the  time  of  trial.  His 
son  became  the  superintendent  of  the  last-named  company,  and  remained 
on  the  land  until  June  1, 1887,  when  he  resigned. 

The  claimant  averred  in  his  proof  that  he  made  ^^  settlement"  on  the 
land  in  October,  1883.  He  testified  that  he  first  thought  of  pre-empting 
the  same  in  February,  1885,  <<  the  day  of  the  sheriff's  sale.''  He  further 
states  that  from  the  latter  date  until  June,  1S87,  his  ^^ board"  and 
that  of  his  son,  had  been  paid  by  the  said  Ohio  Creek  company. 

The  Improvements  on  tbe  land  valued  as  high  as  $8000,  were  all  made 
or  at  least  paid  for  by  the  said  Ohio  Creek  company,  with  the  exception 
possibly,  of  about  one-eighth  of  an  acre  cultivated  and  some  fencing, 
sage  brush  and  hay  cutting  by  the  claimant. 

Within  a  few  days  after  his  filing,  the  claimant  submitted  to  the  said 
Ohio  Creek  Company  a  proposition  in  writing  whereby  he  offered  to 
^^  execute  a  quit  claim  of  all  my  (his)  rights,  title  and  interest  in  and 
to  any  and  all  the  improvements  situate  on  the  ''  tracts  heretofore  de- 
scribed. 

The  attorney,  who  drew  said  writing  testifies  that  the  claimant  hiui 
given  the  description  therein  contained  from  memory  and  that  tbe 
said  proposition  referred  solely  to  the  adjoining  coal  land  and  not  to 
the  tract  involved. 

The  claimant,  however,  states  in  said  writing  that  he  hoped  said 
proposition  would  be  accepted  as  he  incurred  great  trouble  and  ex- 
pense in  moving  from  New  York  and  that  ^'  to  move  again  will  entail 
like  trouble  and  expense. " 

That  the  claimant  went  on  the  land  and,  during  at  least  the  greater 
part  of  the  time  covered  by  his  proof,  remained  thereon  simply  as  the 
representative  of  the  companies  named  and  not  with  the  intention  of 
acquiring  the  same  uuder  the  preemption  laws,  is,  I  think,  clear. 

Consequently  he  can  not  be  said  to  have  been  a  settler  thereon  with- 
in the  meaning  of  the  pre-emption  law.  Griffin  v,  Pettigrew  (10  L.  D., 
610). 

Moreover  his  said  offer  to  sell  out  to  the  protestant  company  tends 
strongly  to  impeach  the  integrity  of  his  filing. 
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The  action  of  yonr  office  in  rejecting  the  claimant's  proof  is,  in  view 
of  the  foregoing,  hereby  affirmed. 

The  claim  of  the  said  Ohio  Creek  company  to  the  land  involved  is  not 
presented  by  this  record,  and  no  ruling  is  made  in  regard  thereto. 


HOMESTEAD  CONTEST-ATTORNEY- APPEAL— RELINQUISHMENT. 

Pike  v.  Atkinson. 

An  attorney  who  advances  money  for  the  prosecution  of  a  contest  does  not  secure 
thereby  such  an  interest  in  the  case  as  will  entitle  him  to  an  appeal  in  the  event 
the  contest  is  dismissed. 

The  preference  right  of  a  contestant  is  not  defeated  by  a  relinquishment,  acccunpauied 
with  an  application  to  enter,  filed  after  the  initiation  of  the  contest. 

First  Assistant  Secretary  Chandler  to  the  Cammissioiier  of  the  Qeneral 

Land  Office^  July  18,  1890. 

I  have  considered  the  case  of  John  C.  Pike  v.  William  S.  Atkinson, 
on  appeal  by  the  former  from  your  decision  of  December  4, 1888,  dis- 
missing his  contest  against  the  homestead  claim  of  Atkinson  and  allow- 
ing the  homestead  entry  of  Daniel  Sullivan  to  stand,  fr  r  the  S.  j  NE.^J^ 
and  S.  J  NW.  \  of  Sec.  30,  T.  12,  B.  15  W.,  Grand  Island,  Nebraska, 
land  district 
The  facts  are  as  follows : 

On  March  9, 1885,  Atkinson  made  homestead  entry  for  this  land,  and 
on  March  12, 1886,  one  James  Hanter  filed  affidavit  of  contest  against 
the  same.  Hearing  was  set  for  May  3, 1886.  On  March  27th,  same 
year  Atkinson  executed  a  relinqaishment  and  gave  it  to  one  Roe,  attor- 
ney for  Hanter.  The  testimony  in  the  contest  case  was  taken  on  May 
2'3rd,  and  the  case  was  taken  under  advisement  by  the  local  officers. 
On  June  2, 1886,  Pike  filed  affidavit  of  contest  against  the  said  entry, 
alleging  abandonment  and  that  the  Hunter  contest  was  a  collusion 
between  Atkinson  and  Hanter,  and  Hunter's  attorney  (Roe),  and  that 
it  was  for  speculation.  The  hearing  of  this  contest  was  set  for  Aagust 
23,  1886.  July  1,  1886,  Hunter  withdrew  from  his  contest  and  the 
same  was  dismissed.  On  November  10, 1886,  the  day  to  which  Pike's 
contest  had  been  continued,  he  appeared  with  counsel  and  Atkinson 
being  in  default.  Boe  appeared  and  moved  the  local  officers  to  postpone 
the  hes^ing  until  the  final  disposition  of  his,  Roe's,  appeal  from  their 
refusal  to  re-instate  the  Hunter  contest.  This  motion  was  overruled 
and  the  testimony  was  heard  and  the  case  was  passed  for  decision. 

On  February  21, 1887,  Daniel  Sullivan  filed  the  relinquishment  of 
Atkinson  and  filed  application  for  homestead  entry  for  the  land.  This 
was  filed  subject  to  the  rights  of  contestant,  John  C.  Pike.  On  March 
2, 1887,  the  local  officers  decided  the  contest  in  favor  of  Pike  and 
allowed  him  thirty  days  "  preference  right  of  entry,"  Sullivan's  entry  tq 
be  (canceled  if  Pike  should  make  application  to  enter. 
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From  this  decision  Sallivan  appealed  and  yoar  office  on  December  4, 
1888,  held  that  there  was  no  sufficient  ground  for  awarding  the  pref- 
erence right  of  entry  to  Pike,  and  dismissed  his  contest  and  allowed 
Sullivan's  entry  to  stand  intact.    From  which  decision  Pike  appealed. 

Your  decision  states  the  testimony  sufficiently  fnll  and  complete. 

Although  Boe  as  attorney  for  Hunter,  had  expended  some  money  for 
his  client,  yet  he  has  no  such  interest  in  the  case  as  will  entitle  him 
to  an  appeal,  hence  the  local  office  did  not  err  iu  overruling  his  motion  to 
postpone  the  hearing  until  his  attempted  appeal  should  be  heard. 

Boe  was  evidently  holding  the  relinquishment  of  Atkinson  for  specu- 
lation. 

While  it  is  true  that  the  contest  of  Pike  was  not  the  cause  of  the  relin- 
quishment by  Atkinson,  yet  it  is  apparent  that  the  filing  of  said  relin- 
quishment in  the  local  office  was  the  result  of  the  contest,  as  at  the 
hearing  in  November  evidence  had  been  submitted  which  must  have 
resulted  in  the  cancellation  of  the  entry,  and  the  only  opportunity 
that  Boe  had  of  obtaining  any  money  for  said  relinquishment  was  to  sell 
the  same  and  file  it  and  procure  the  cancel  lation  of  the  entry  before  it 
was  canceled  on  the  evidence  submitted  at  the  hearing.  The  cancella- 
tion thus  being  the  result  of  the  contest  by  Pike,  he  must  have  a  pref- 
erence right  of  entry,  and  the  entry  of  Sullivan  must  be  canceled  should 
Pike  still  assert  his  right. 

Your  decision  is  therefore  reversed. 


PRE-EMPTION     FINAL     PROOF-PAYMENT-PROOF     OF    NON-ALIENA- 
TION. 

John  J.  Schneider. 

Delay  in  making  payment  for  the  land  will  not  defeat  a  pre-emption  entry  allowed  prior 
to  the  regulations  requiring  proof  and  payment  to  be  made  at  the  same  time. 

Where  the  final  proof  is  not  made  before  the  local  office,  and  the  delay  in  making  pay- 
ment is  fairly  explained,  additional  proof  of  nou- alienation  is  not  required,  if  it 
appears  that  the  entryman  had  complied  with  the  law  up  to  the  date  of  final 
proof,  and  had  not  then  sold  or  agreed  to  sell  the  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  18, 1890. 

Ou  March  31, 1883,  John  J.  Schneider  made  pre  emption  cash  entry 
for  the  S.  i  of  the  NE.  i  and  S.  J  of  the  NW.  i,  Sec.  13,  T.  135  N.,  B. 
58  W.,  Fargo,  Dakota. 

In  his  declaratory  statement  filed  April  15, 1881,  the  land  was  erro- 
neously described  as  the  S.  i  of  the  I^E.  ^  and  K  i  of  the  SE.  ^  of  the 
section  named.  Attention  having  been  called  to  such  error  by  yoar 
ofOice,  his  application  to  amend  said  filing  was  allowed  by  your  office 
letter  of  January  11, 1886. 

He  made  proof  before  the  deputy  clerk  of  the  district  court  for  Ban- 
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Bom  ooanty  on  January  13, 18S3,  showing  that  he  is  a  married  man  and 
that  he  had  contiDUoasly  resided  upon  the  land  from  April  11, 1881,  to 
the  date  of  his  proof  and  that  his  improvements  consist  of  a  log  house 
twelve  by  fourteen  feet,  stable,  well,  five  acres  broken  aud  cropped  in 
1882,  valued  at  $300. 

On  January  15, 1886,  your  office  suspended  the  said  entry  <'on  account 
of  insufficient  proof,  the  pre-emption  affidavit  on  file  with  the  case  not 
covering  the  date  of  entry  "  and  required  the  claimant  to  furnish  '^said 
affidavit  without  delay.'' 

The  local  office  on  July  23, 1887,  reported  that  the  entryman  had,  De- 
cember 31, 1886,  been  notified  of  the  foregoing  and  that  *^  no  action  had 
been  taken." 

Thereupon  your  office,  December  14, 1887,  directed  the  local  office  to 
<^  advise  the  party  that  in  lieu  of  the  pre-emption  affidavit  required  by 
said  letter,  he  will  be  allowed  to  furnish  an  affidavit  of  continued  resi- 
dence on  and  non-alienation  of,  the  land  down  to  date  of  entry,  March 
31, 1883,  proof  having  been  made  before  the  clerk  of  the  court  on  Janu- 
ary 13, 1883." 

The  notice  of  this  requirement  was  sent  the  entryman  January  7, 
1888,  by  registered  letter,  which  was  returned  uncalled  for. 

From  the  said  decision  of  December  14, 1887,  F.  T.  Day,  who  swears 
that  he  is  the  owner  of  the  land  in  question  and  that  the  whereabouts 
of  the  entryman,  who  "  neglects  and  refuses  "  to  comply  with  the  said 
requirement,  are  unknown  and  cannot  be  ascertained,  has  appealed  to 
this  Department. 

The  affidavit  of  the  entryman's  attorney,  dated  March  13, 1883,  sets 
out  that  the  delay  in  forwarding  the  testimony  of  the  entryman  and 
witnesses  to  the  local  office  was  caused  by  ^'  impossibility  of  obtaining 
the  funds  with  which  to  make  final  payment  for  said  tract  at  an  earlier 
date." 

The  entryman's  proof  was  made  prior  to  the  circular  of  November  18, 
1884,  (3  L.  D.,  188),  whereby  pre-emption  claimants  were  required  to 
make  proof  and  payment  at  the  same  time. 

Consequently  the  delay  in  making  payment  for  the  land  should  not 
be  permitted  to  affect  the  entry  involved.    R.  M.  Barbour  (9  L.  D.,  616). 

The  entryman's  proof  shows  a  substantial  compliance  with  the  law 
and  his  preemption  affidavit  thereto  attached  sets  out  that  he  had 
neither  sold  nor  agreed  to  sell  the  land. 

Consequently,  the  entryman's  proof  having  been  made  before  an  offi- 
cer other  than  the  register  or  receiver,  and  the  delay  in  payment  hav- 
ing been  fairly  explained,  the  case  at  bar  is  clearly  governed  by  the 
rule  laid  down  in  the  case  of  Charles  Lehman  (8  L.  D.,  486),  wherein 
the  Department  has  held  that  if  the  pre  emptor  has  in  fact  complied 
with  the  law  up  to  the  time  of  making  proof  and  can  at  that  time  truth- 
fally  make  the  requisite  affidavit,  a  sale  thereafter  without  such  affida- 
vit having  been  made,  aud  prior  to  the  Issuance  of  final  certificate,  will 
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not  of  necessity  defeat  the  right  to  a  patent.  See  also  Grigsby  v.  Smith 
(9  L.  D.,  98)  and  cases  cited. 

Th«  record  does  not  show  whether  or  not  the  entryman  between  the 
date  of  his  proof  (January  13,  1883)  and  the  issue  of  his  final  certificate 
(March  31, 1883),  had  alienated  the  land. 

But  under  the  authority  cited,  I  must  find  from  the  record  before  me, 
that  such  alienation  would  have  been  immaterial.  I  can,  therefore,  see 
no  reason  for  disturbing  the  entry  in  question. 

The  decision  appealed  i'rom  is  accordingly  reversed. 


OKLAHOMA  TOWN  SITES-COMMUTED  HOMESTEAD. 

CIBCULAll. 

Begulations  to  he  observed  in  the  execution  of  the  prorisions  of  the  second  proviso  of  the 
tweHiy-secottd  section  of  the  ^^  act  to  provide  a  temporary  government  for  the  Territory  of 
Oklahoma,*^  etc,,  approved  May  2, 1890. 

Depaktment  of  the  Interior, 

General  Land  Office, 
Washington^  J).  (7.,  July  18, 1890. 

To  the  Registers  and  Receivers  of  the  U.  S.  Land  Offices^  Oklahoma  Ter- 
ritory. 

Gentlemen:  All  applications  to  commute  homestead  entries,  or 
portions  thereof,  to  ciish  entries,  at  the  rate  of  ten  dollars  per  acre,  for 
the  purpose  named  in  the  twenty-second  section  of  the  act  above  cited, 
will  be  made  through  your  respective  offices  and  addressed  to  the  Hon. 
Secretary  of  the  Interior,  in  accordance  with  the  following  regulations  : 

1.  Entries  under  said  section  must  be  made  according  to  the  legal 
subdivisions  of  the  land,  and  no  application  for  a  less  quantity  than  is 
embraced  in  a  legal  subdivision  or  for  land  involved  in  any  contest,  will 
be  received  by  you. 

2.  A  party  desiring  to  found  a  city  or  town  upon  land  embraced  in 
his  homestead  should  present  his  application  (form  4001)  at  the  local 
land  office  of  the  district  in  which  his  laud  is  situate,  and,  if  his  appli- 
cation and  the  status  of  his  homestead  entry  are  found  to  be  in  accord 
with  the  foregoing  requirements,  you  will  so  advise  him  and  allow  him 
two  months  within  which  to  prepare  and  tile  with  you  triplicate  plats 
of  the  survey  of  the  land  applied  for,  duly  verified  by  the  oaths  of  him 
self  and  the  surveyor. 

3.  Such  plats  must  state  the  name  of  the  city  or  town,  describe  the 
exterior  boundaries  thereof  according  to  the  lines  of  public  surveys,  ex- 
hibit the  streets,  squares,  blocks,  lots  and  alleys,  and  must  specifically 
set  forth  the  size  of  the  same,  with  measurements  and  area  of  each  mu- 
nicipal subdivision  ;  and,  if  the  survey  was  made  subsequent  to  May 
2,  1890,  the  plats  must  also  show  that  the  provisions  of  the  first  proviso 
of  the  section  of  the  act  under  consideration  have  been  complied  with, 
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viz:  the  setting  apart  of  "reservations  for  parks  (of  substantially 
equal  area  if  more  than  one  park)  and  for  schools  and  other  public  pur- 
poses, embracing  in  the  aggregate  not  less  than  ten  nor  more  than 
twenty  acres." 

4.  Upon  receipt  of  the  plats  you  will  transmit  the  same  to  this  office, 
for  examination  and  the  approval  of  the  Secretary  of  the  Interior,  to- 
gether with  the  application  to  make  entry  and  your  joint  report  as  to  the 
status  of  the  land  applied  for.  Should  the  plats  be  approved,  one  of 
them  will  be  retained  in  this  office  and  the  other  two  returned  to  you 
with  directions  to  notify  the  applicant  of  their  approval  and  that  he 
will  be  allowed  three  months  within  which  to  make  the  proof  herein- 
after prescribed  and  to  perfect  his  entry  of  the  legal  subdivision,  or 
subdivisions,  applied  for,  exclusive  of  the  portions  reserved  for  parks, 
schools  and  other  public  purposes  (which  are  to  be  patented,  as  a  gift 
to  the  town  when  organized  as  a  municipality,  for  the  specific  purposes 
for  which  they  were  reserved),  by  tendering  the  purchase  price  of  that 
portion  of  the  land  actually  entered.  One  of  the  approved  plats  re- 
turned to  you  will  be  retained  in  your  office  and  the  other  delivered  to 
the  applicant  to  be  placed  on  record  and  file  in  the  office  of  the  recorder 
of  the  county  in  which  the  town  is  situated. 

5.  Notice  of  intention  to  make  cash  entry  as  above  contemplated, 
shall  bo  the  same  in  all  respects  as  is  required  of  a  claimant  in  making 
final  homestead  proof,  and  the  entry  when  made  will  be  given  the  cur- 
rent number  of  the  series  of  commuted  or  cash  entries  provided  for  in 
the  twentv-first  section  of  the  above  cited  territorial  act.  Proof  in  ac- 
cordance  with  the  published  notice,  consisting  of  the  testimony  of  the 
claimant  and  two  witnesses,  must  be  furnished  relating 

Ist.  To  the  strict  observance  of  the  warning  contained  in  the  Presi- 
dent's proclamation  of  March  23, 1880,  if  the  land  applied  for  is  within 
that  portion  of  the  Territory  of  Oklahoma  opened  to  settlement  thereby. 
Should  the  land  be  located  in  a  portion  of  the  Territory  which  may  here- 
after become  open  to  settlement  by  operation  of  law  or  a  proclamation 
of  the  President,  it  will  be  necessary  for  the  claimant  to  show  that  he 
has  strictly  observed  the  spirit  and  letter  of  the  provisions  under  which 
settlement  in  said  portion  became  permissible. 

2nd.  The  claimant's  citizenship,  and  qualifications  in  all  other  re- 
spects, as  a  homesteader,  the  same  as  in  making  final  homestead  or  com- 
muted proof  under  the  act  relating  to  the  Seminole  lands,  approved 
IMarch  2,  1889,  and  the  territorial  act  admendatory  thereof,  approved 
May  2,  1890. 

3rd.  Due  compliance  with  all  the  requirements  of  the  homestead  law, 
l>y  the  claimant,  up  to  the  date  of  commuting  to  cash  entry. 

4th.  The  foregoing  to  be  accompanied  by  the  usual  proof  of  notice  by 
publication,  together  with  the  certificate  of  the  register  and  receiver 
showing  that  the  duplicate  homestead  receipt  has  been  presented  to 
tbem  and  canceled  in  respect  to  the  land  purchased  for  townsite  pur- 
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poses,  and  the  certificate  of  the  county  recorder  to  the  efifect  that  a  plat 
of  the  town,  bearing  the  approval  of  the  Secretary  of  the  Interior,  has 
been  made  of  record  and  placed  on  file  in  his  office. 

6.  After  notice  has  been  given  an  applicant  that  this  homestead  is  free 
from  contests,  and  is  not  in  conflict  with  any  other  entry,  and  pending 
the  preparation  and  approval  of  the  town  plats,  yon  will  neither  accept 
any  affidavit  of  contest  nor  order  any  hearing  involving  the  land  applied 
for ;  and  after  the  approval  of  the  plats,  no  contest  initiated  as  such  and 
looking  to  the  defeat  of  the  proposed  cash  entry,  will  be  entertained  by 
this  office. 

7.  Parties  appearing  at  the  time  and  place  of  making  proof  and  pro- 
testing against  the  allowance  of  the  cash  entry,  simply  as  objectors  or 
friends  of  the  government,  will  be  heard,  permitted  to  cross-examine 
the  claimant  and  his  witnesses  without  additional  cost  to  the  claimant, 
and  their  complaints  and  the  facts  developed  will  be  duly  considered  by 
you,  and  such  action  taken  as  you  may  deem  proper,  except  that  you 
will  order  no  hearing  in  any  such  case.  Should  a  protestant  desire  to 
carry  his  action  into  a  i*/Ontest,  between  which  proceedings  there  exists 
a  clear  distinction  (see  McUracken  v.  Porter,  3  L.  D.,'399,  and  Martin  r. 
Barker,  6  L.  D,,  763),  he  will  be  required  to  file  with  you  a  sworn  and 
corroborated  statement  of  his  grounds  of  action,  and  that  the  contest  is 
not  initiated  for  the  purpose  of  harassing  the  claimant  and  extorting 
money  from  him  under  a  compromise,  but  in  good  faith  to  prosecute 
the  same  to  a  final  determination,  which  statement  you  will  transmit 
with  the  claimant's  proof,  and  if  the  allegations  therein  contained  are 
considered  sufficient  by  this  office  to  warrant  the  ordering  of  a  hearing, 
you  will  be  so  advised  and  a  hearing  will  be  ordered  upon  compliance 
by  the  contestant  with  the  condition  that  he  shall  deposit  with  you  a 
sufficient  sum  to  cover  the  costs  thereof. 

8.  Notice  of  your  actions  or  decisions  in  all  matters  affecting  an  entry, 
or  an  application  to  enter,  under  the  foregoing  instructions^  and  the 
proof  thereof,  shall  be  the  same  as  in  ordinary  cases ;  and  any  person 
feeling  aggrieved  by  your  judgment  in  such  matters  may,  within  ten 
days  from  receipt  of  notice  thereof,  appeal  to  this  office.  Within  the 
time  for  filing  an  appeal,  the  appellant  shall  serve  a  copy  of  the  same 
on  the  appellee  who  will  be  allowed  ten  days  from  such  service  within 
which  to  file  his  brief  and  argument.  Appeals  from  the  conclusions  of 
this  office  lie  to  the  Secretary  of  the  Interior,  subject  to  the  foregoing 
restrictions  as  to  time,  the  same  as  in  other  matters  of  like  character. 

Respectfully, 

Lewis  A.  Grofp, 

Commissioner. 
Approved, 

John  W.  Noble, 

Secretary. 
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HOMESTEAD  CONTEST-  CITIZENSHIP- EVIDENCE- ATTORNEYS. 

KiRKPATRIOK  V.  BrINKMAN. 

A  contest  against  a  homestead  entry  on  the  ground  that  the  eutryman  is  not  a  citi- 
zen mnst  fail  if  declaration  of  intention  to  become  a  citizen  is  filed  prior  to  the 
initiation  of  suit. 

A  stipulation  as  to  matters  of  evidence  to  be  considered  on  the  trial  is  within  the  proY- 
ince  of  attorneys  of  record,  and  sach  action  is  binding  npon  the  parties,  in  the 
absence  of  misconduct  on  the  part  of  the  prevailing  party. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  July  21, 1890. 

Sophia  Briukman,  November  28,  1882,  made  homestead  entry  INo. 
10,0e6  for  the  SB.  i  of  Sec.  27,  T.  6  K,  R.  24  W.,  6th  P.  M.,  Blooming- 
ton,  Nebraska.  On  June  18, 1886,  Elias  T.  Kirkpatrick  filed  affidavit 
of  contest,  alleging  that  said  Sophia  Brinkman  was  not  a  citizen  of  the 
United  States  at  the  date  of  her  entry,  and  also  that  she  had  not  com- 
plied with  the  law  in  relation  to  settlement  and  residence.  Hearing 
was  set  for  August  0th,  before  the  local  office. 

A.  J.  McPeak,  a  notary  public,  was  appointed  by  the  register  and 
receiver  to  take  depositions  of  witnesses  as  to  the  allegations  involved 
in  the  affidavit  of  contest,  at  his  office  in  Arapahoe,  Nebraska,  July  30, 
1886. 

On  said  last  date  the  parties  appeared  at  the  office  of  McPeak,  at- 
tended by  counsel,  and  a  stipulation  was  signed  by  F.  B.  Taylor,  at- 
torney for  contestant,  and  Sheppard  and  Black,  attorneys  for  contestee, 
by  which  contestant  withdrew  all  objections  as  to  the  sufficiency  of 
residence,  cultivation,  etc.,  leaving  only  for  the  consideration  of  the 
local  officers  the  allegation  of  non-citizenship. 

The  stipulation  covers  five  pages  of  foolscap,  but  for  the  purposes  of 
this  case  it  is  only  necessary  to  note  one  clause  thereof,  namely : 

That  on  the  7th  day  of  Jnne,  1886,  contestee  appeared  before  said  district  court,  it 
being  the  first  day  of  the  first  term  of  said  conrt  after  contestee  had  learned  she  was 
not  a  citizen  of  the  United  States,  and  made  application  to  be  natnralized.  Con- 
testee was  at  that  time  informed  by  the  judge  of  said  conrt  that  all  she  could  do  was 
to  declare  her  intention  to  become  a  citizen  of  the  United  States,  which  she  then  and 
there  did. 

A  copy  of  said  declaration,  dnly  authenticated,  is  also  filed  with  the 
papers  in  the  case. 

In  view  of  this  stipulation,  the  local  officers  recommended  the 
dismissal  of  the  contest.  Kirkpatrick  appealed  to  your  office,  and  on 
December  5, 1888«  your  office  affirmed  the  action  of  the  register  and 
receiver,  and  the  contestant  now  appeals  from  said  decision  to  this 
Department. 

It  will  be  noticed  that  claimant's  declaration  of  intention  to  become  a 
citizen  preceded  by  nearly  two  weeks  the  filing  of  the  affidavit  of  con- 
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test,  and  as  it  is  clear  from  the  stipulation  that  claimant  at  the  time  of 
making  her  entry  honestly  believed  that  she  was  a  citizen  (she  having 
been  informed  b^^  her  husband  in  his  life-time  that  he  was  a  Union 
soldier)  and  her  declaration  having  been  made  prior  to  the  initiation  of 
the  contest  by  Kirkpatrick  removed  the  disability  of  alienage  that  ex- 
isted at  the  time  of  making  her  entry  (G  L.  D.,  485 ;  4  L.  D.,  504;  3  L.D., 
452 ;  2  L.D.,  627). 

Since  the  decision  of  your  office  dismissing  the  contest,  contestant 
has  employed  another  lawyer,  Taylor  having  left  the  country,  and  now 
for  the  first  time  the  point  is  raised,  that  Taylor  "  sold  out''  his  client 
when  he  signed  the  stipulation.  That  contestant  did  not  intend  nor  an- 
thorize  his  attorney  to  waive  the  question  of  residence  and  cultivation, 
and  asks  that  he  may  show  lack  of  residence^  etc. 

The  argument  of  contestant's  last  counsel  consists  largely  of  uncalled 
for  villification  and  abuse  of  opposing  counsel,  and  abounds  in  vituper- 
ation to  such  an  extent  as  to  be  in  bad  taste  and  certainly  does  not  add 
strength  to  an  argument.  If  Mr.  Kirkpatrick  employed  a  dishonest  at- 
torney, that  is  not  the  fault  of  the  entryman  unless  it  can  be  shown 
that  she  corrupted  him  or  was  a  party  thereto,  and  she  should  not  be 
made  to  smart  for  the  conduct  of  opposing  counsel.  The  client  is  ordi- 
narily bound  by  the  admissions  of  his  attorney  and  a  stipulation  as  to 
matters  of  evidence  to  be  considered  in  the  trial  of  the  case  is  pecu- 
liarly within  the  province  of  attorneys  of  record,  and  their  action  therein 
is  binding  upon  their  clients  unless  the  prevailing  party  is  guilty  ot 
misconduct.  And  inasmuch  as  the  question  of  residence  and  cultiva- 
tion will  necessarily  be  considered  when  claimant  offers  her  final  proof, 
and  the  contestant  will  then  have  the  opportunity  to  offer  any  rebutting 
evidence  he  may  have,  I  do  not  now  deem  it  necessary  to  open  the 
case  for  that  purpose. 

The  decision  of  your  office  in  dismissing  the  contest  is  therefore  af- 
firmed. 

«f  

HOMESTEAD  AND  PRE-EMPTTON-CONFL.ICTINO  SETTLEMENT  RIGHTS 

Clark  v.  Martin. 

One  who  occupies  land  as  the  tenant  of  another  may,  on  the  termination  of  the  ten- 
ancy, make  a  legal  settlement  on  said  land,  by  remaining  thereon  with  the  in- 
tention of  makin;;  the  same  a  home  to  the  exclusion  of  one  elsewhere. 

The  extent  of  the  pre-emption  right  is  limited  to  the*  land  actually  included  within 
the  settlement  of  the  pre-emptor. 

First  Aftaistant  Secretary  Clutndler  to  the  Covimissioner  of  the  General 

Land  Office,  July  21,  IbOO. 

I  h  we  considered  the  case  of  Samuel  Clark  v.  George  C.  Martin  on 
appeal  by  the  former  from  your  oflftce  decision  of  January  31, 1889,  can- 
celling his  pre-emption  filing  number  1334,  and  accepting  the  final 
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proof  of  said  Martin  for  the  SW.  i  of  NE.  i ;  SE.  |  of  N  W.  |,  NE.  i  of 
SW.  i  and  NW.  i  of  SE.  i  of  section  28,  T.  22  S.,  K.  20  E.,  Gainesville, 
Florida,  Ian  i  district.    The  fiusts  are  these: 

On  February  12, 1885,  Martin  made  a  homestead  entry  for  said  land 
and  on  March  10,  same  year,  Clark  filed  a  pre-emption  declaratory 
statement  for  same  land,  alleging  settlement  February  10, 1885. 

On  September  10, 1885,  Martin  submitted  commutation  proof;  Clark 
appeared  and  offered  adverse  testimony  and  on  October  13,  following, 
Clark  submitted  pre-emption  final  proof  and  Martin  appeared  and 
offered  adverse  testimony. 

The  matter  was  referred  to  your  office,  and  a  hearing  was  ordered 
which  was  had  December  17, 1886,  and  the  local  officers  held  Clark^s 
declaratory  statement  for  cancellation  and  accepted  the  commutation 
proof  of  Martin. 

From  this  decision  Clark  appealed  and  your  office  decision  of  January 
31, 1889,  affirmed  said  decision  from  which  he  again  appealed. 

The  testimony  shows :  That  Samuel  Clark  was  a  freedman  over  sixty 
years  of  age  at  time  of  hearing;  that  in  186G  he  settled  upon  the  SE.  i  of 
NW.  I  and  SW.  \  of  NE.  i  of  said  section  28,  and  built  a  house,  cleared, 
fenced  and  cultivated  a  small  parcel  of  said  laud ;  subsequently  he  made 
additions  thereto  until  he  had  some  thirty  acres  cleared  and  fenced.  He 
built  some  out-buildings  and  planted  orange,  banana,  grape-fruit,  and 
other  valuable  trees  thereoii.  In  1868  he  attempted  to  make  a  home- 
stead entry  for  this  land  but  by  mistake  entered  the  NE.  |  SW.  |  and 
N  W.  \  of  SE.  i  of  said  section.  He  had  built  his  house  upon  the  SE.  \ 
of  NW.  i  and  his  "  clearing"  extended  onto  the  SW.  i  of  NB.  f  He 
did  not  offer  final  proof  within  seven  years,  but  went  to  the  land  office 
about  one  mouth  after  the  time  had  expired  and  was  informed  that  he 
was  too  late.  In  March,  1878,  one  W.  B.  Center  made  homestead  entry 
for  the  SE.  i  of  NW.  i  and  SW.  i  of  NE.  i  of  said  section  (being  the 
land  occupied  by  Clark).  He  m^vde  no  settlement  or  residence  on  the 
land  but  went  there  and  informed  Clark  that  he  entered  the  land  and 
owned  it  and  gave  Clark  the  first  information  he  had  that  there  was  a 
mistake  in  his  (Clark's)  entry. 

In  1879  Center  died ;  his  sister  was  appointed  administratrix  of  his 
estate  and  guardian  of  his  children,  and  one  Coogler  (who  was  law 
partner  of  Martin),  as  agent  for  this  guardian  in  Decemt>er,  1881,  sold 
the  rights  of  said  heirs  to  one  I.  N.  E.  Shoemaker  of  Reading,  Pa.,  who 
went  upon  the  land,  claimed  to  own  it,  built  a  house  upon  the  SW.  ^of 
NE.  ^  of  the  section,  made  some  improvements  on  that  tract  and 
cleared,  fenced,  and  planted  to  orange  trees  about  seven  acres  in  the 
NE.  i  of  SW.  i  of  the  section. 

The  entry  of  Clark  was  canceled  on  April  10, 1881,  and  on  the  23rd 
of  December  following,  Shoemaker  made  homestead  entry  for  the  N.  W. 
i  of  SE.  i  and  NE.  |  of  SW.  J  of  the  section.  On  July  20,  1883,  the 
Center  entry  was  canceled  by   relinquishment  and  on  23rd  of  same 
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month  Shoemaker's  homestead  entry  was  canceled  by  i*eliuqaishment 
and  on  same  day  he  filed  pre-emption  declaratory  statement  for  the 
four  tracts  in  controversy,  alleging  settlement  December  17, 1882. 

Shoemaker  went  ai)on  the  land  occupied  by  Clark  in  December,  1881, 
and  all  of  the  improvements  made  on  it  were  made  before  he  had  any 
title  except  an  agreement  with  Coogler,  as  agent  of  the  guardian  of 
Center's  heirs.    Coogler  says  in  an  affidavit,  *'  When  I  put  Shoemaker         | 
in  possession  of  the  Center  lands  in  1881,  Sam  Clark  was  still  residing         | 
upon  the  place  at  the  spring  and  I  told  Shoemaker  that  Clark  was  only         \ 
a  tenant  at  will."  | 

In  July,  1883,  immediately  after  filing  his  pre-emption  declaratory 
statement,  Shoemaker  moved  with  his  family  back  to  Beading,  Pa., 
wholly  abandoning  the  land.  He  never  returned  to  reside  upon  it;  bat 
in  December,  1884,  visited  Florida  and  in  January,  1885,  offered  final 
proof  on  his  declaratory  statement,  which  was  rejected  because  of  aban- 
donment and  failure  to  maintain  a  residence  on  the  land. 
-  Clark  continued  to  reside  upon  the* tract  during  the  time  Shoemaker 
was  making  his  improvements  and  while  he  was  absent  from  the  State. 
It  is  shown  that  Clark  is  very  ignorant,  and  that  he  was  timid  about 
asserting  his  rights ;  that  he  was  disposed  to  admit  the  superiority  of 
white  men;  in  fact  he  was  afraid  of  Center  and  did  not  know  what  he 
could  do  with  Shoemaker — so  he  in  fact  admitted  the  superior  right  to 
the  land,  in  Center  first,  and  afterward  in  Shoemaker,  and  in  the  winter 
of  1884-5  he  made  preparations  to  leave  the  place  and  go  to  the  farm 
of  his  step-son.  He  had  a  part  of  his  crops  grown  in  1884,  stored  there 
and  was  arranging  to  move  during  the  winter.  Shoemaker  testifies 
that  he  was  at  Clark's  in  February,  1885,  and  Clark  and  his  wife  told 
him  they  were  going  away.  Martin  offered  testimony  showing  that 
Clark  said  that  he  would  not  stay  there  and  improve  the  place  for 
another  man.  Shoemaker  was  there  February  9, 1885,  to  get  oranges 
to  take  north  with  him.  He  and  Clark  talked  over  the  matter  and  he 
informed  Clark  that  he  was  going  north  to  stay  and  Clark  told  him  he 
had  a  house  over  on  Landy's  (his  step-son's)  place  and  that  they  were 
getting  ready  to  move. 

Coogler,  as  agent  for  Shoemaker,  had  sold  the  improvements  on  the 
land  to  Martin  after  Shoemaker's  failure  to  "  prove  up",  and  on  Febru- 
ary 12, 1885,  Shoemakei*'s  relinquishment  was  placed  on  file  and  Mar- 
tin's homestead  entry  was  immediately  made. 

The  local  officers  treat  Clark  as  the  tenant  first  of  Center  and  after- 
wards of  Shoemaker,  and  Martin  and  they  cite  Conk  t'.  Eechenbach  (4 
L.  D.,  257),  in  which  it  is  held  that  ^<one  holding  as  a  tenant  of  another 
acquires  no  settlement  rights  under  the  homestead  law."  The  principal 
part  of  Shoemaker's  testimony  is  for  the  purpose  of  showing  that  Clark 
admitted  his  (Shoemaker's)  ownership,  but  as  I  have  said  it  was  a  kind 
of  admission  growing  out  of  ignorance  and  timidity,  and  it  is  immaterial 
as  to  whether  it  was  tenancy  or  not,  for  if  the  relation  of  landlord  and 
tenant  ever  existed  between  them  that  relation  terminated  with  Shoe- 
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maker's  abandonment  of  the  land ;  it  certainly  could  not  exist  after  the 
local  ofOicers,  on  a  hearing,  had  decided  that  he  had  abandoned  the  tract. 
From  that  time  Clark  conld  by  act  and  intent  become  a  settler.  That 
is,  if  he  had  in  his  mind  given  up  the  idea  of  retaining  his  home  upon 
this  land  and  had  made  preparations  to  move  away,  and  if  Shoemaker 
is  correct  in  his  statement,  that  was  the  condition  of  his  occupancy^  and 
if  from  being  advised  of  his  right  to  reinaiu,  or  npon  the  information 
that  Shoemaker  had  failed  to  make  proof  and  was  not  going  to  return 
to  the  land  as  it  seems  Clark  learned,  he  changed  his  intention  and  de- 
termined to  remain  and  make  his  home  there,  the  tenancy  being  ended, 
he  coald  by  '<  a  combination  of  act  and  intent  on  his  part,  the  act  of  oc- 
cupying and  living  upon  the  tract  and  the  intention  of  making  the  same 
his  home  to  the  exclusion  of  a  home  elsewhere,'^  make  a  legal  settle- 
ment. See  West  v.  Owen  (4  L.  D.,  412).  This  the  testimony  shows  he 
did— he  did  remain  on  the  land — ^and  he  swears  that  his  intention  in  so 
remaining  was  to  make  his  home  there  to  the  exclusion  of  one  else- 
wheie,  and  in  this  he  is  corroborated  by  ail  the  circumstances  in  the  case. 
This  eliminates  from  the  case  the  question  which  is  made  by  counsel, 
to  wit,  whether  Clark  filed  in  time  under  the  statute.  Shoemaker  fixes 
his  visit  February  9th,  Clark  says  he  made  settlement  on  the  10th.  He 
is  probably  correct  as  to  the  day,  as  Shoemaker  is  an  intelligent  man 
and  probably  gave  the  date  correctly.  This  would  seem  to  settle  this 
case,  but  I  am  clearly  of  opinion  that  Clark  never  had  in  contemplation 
the  N  W.  \  of  SB.  \  or  NB.  \  of  8  W.  |  but  only  the  two  "  forty  acre  lots  ^ 
on  which  he  had  made  his  improvements  and  while  his  declaratory 
statement  covers  the  tracts  mentioned,  I  do  not  think  his  settlement  in 
fact  included  them.  Your  decision  is  modified  as  follows :  The  home- 
stead entry  of  Martin  for  the  SB.  J  NW.  J  and  S  W.  \  of  NB.  J  of  said 
section  28,  will  be  canceled  and  the  proof  of  Clark  as  to  these  tracts 
accepted.  The  pre-emption  declaratory  statement  of  Clark  for  the 
NE.  J  of  SW.  I  and  NW.  |  of  SE.  \  of  said  section  will  be  canceled  and 
the  proof  of  Martin  accepted  for  said  tract. 


homestead  contest-sufficiency  of  ciiarge—evidence. 

McKann  ».  Hatten. 

The  testimony  in  a  case  should  be  confined  to  the  charge  as  laid  in  the  affidavit  of 

contest. 
A  oontcetmnst  fail  if  the  charge  as  laid  therein  is  not  established  by  a  preponderance 

of  the  evidence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  July  21, 1890. 

I  have  considered  the  case  of  John  K.  McEanu  v,  Sasan  Hatten  on 
appeal  by  the  latter  from  your  decision  of  June  30,  1888,  affirming  the 
decision  of  the  local  officers  holding  for  cancellation  her  homestead 
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entry  for  the  N W.  i^  of  Sec.  35,  T.  31  N.,  U.  46  W.,  Valentine  land  dis- 
trict, Nebraska. 

On  Jane  6,  1884,  slie  made  homestead  entry  for  said  tract,  and  on 
December  7^  1885,  McKann  filed  affidavit  of  contest  against  the  same 
alleging,  as  the  only  ground  thereof,  '^  that  the  said  Susan  Hatten  has 
not  settled  upon  said  tract  as  reqnired  by  law.'' 

Notice  of  the  contest  was  given  by  personal  service.  The  charge 
contained  in  the  notice  was  '^  For  abandoning  her  homestead."  The 
bearing  was  set  for  February  19, 1886.  The  parties  appeared  and  the 
contestee  by  her  counsel  filed  a  motion  to  dismiss  the  cause  *^  for  the  rea- 
son that  contestant  has  not  served  notice  of  this  contest  upon  claimant  as 
required  by  law. " 

The  local  officers  disregarded  this  motion,  appointed  a  commissioner 
to  take  testimony  and  continued  the  hearing  until  August  19, 1886. 

Both  parties  appeared  before  the  commissioner ;  and  the  contestant 
offered  testimony  to  show  a  failure  to  establish  residence  on  the  laud. 
This  testimony  was  objected  to  by  the  attorney  of  contestee. 

August  19,  188G,  the  day  of  hearing  the  attorney  for  Hatten  filed 
with  the  local  officers  a  brief  in  which  he  insisted  that — "  the  only  alle- 
gation in  this  case  is  that  claimant  has  not  settled  upon  said  tract 
.  .  •  .  so  the  question  of  continuous  residence  can  not  be  called  in 
question  in  this  case."  He  insisted  that  only  such  testimony  as  related 
to  settlement  could  be  considered  and  ^'claimant  asks  the  register 
and  receiver  to  dismiss  this  contest. " 

The  local  officers  on  considering  the  testimony  found  that  ^'  the  alle- 
gations made  by  the  contestant  are  sustained  and  therefore  recom- 
mended that  the  entry  be  canceled. " 

From  this  decision  Hatten  appealed  to  your  office,  and  on  June  30, 
1888,  your  office,  decided  that  the  testimony  disproved  the  allegation 
of  contestant,  and  proceeding  you  say :— *'  Her  plea  of  poverty  although 
made  in  good  faith,  will  not  excuse  total  failure  to  establish  residence 
after  a  lapse  of  more  than  twenty  months  from  entry.  Said  entry  is 
therefore  held  for  cancellation  on  the  ground  of  such  failure.  * 

From  this  decision  Hatten  appealed  to  this  Department. 

The  testimony  shows  that  in  July  1885,  claimant  had  a  foundation  for 
a  dug-out  house  commenced  and  partly  excavated ;  that  she  had  a  log 
house  put  upon  the  land  during  the  same  month,  but  at  the  initiation  of 
the  contest  it  had  not  been  roofed  or  completed.  She  had  six  acres  of 
breaking  done,  and  during  the  summer  of  1885,  raised  crops  thereon; 
that  while  said  house  was  in  course  of  construction,  and  for  some  time 
during  the  summer  of  1885,  she  lived  in  a  tent  on  the  claim ;  that  she 
had  household  furniture  in  the  tent  and  after  she  returned  to  Hay 
Springs  to  work,  she  occasionally  came  back  and  stayed  in  the  tent; 
she  worked  some  on  the  claim  during  the  summer  raising  vegetables, 
beans,  etc.  She  was  poor  and  during  the  summer  of  1885,  was  sick  a 
portion  of  the  time  confined  to  her  bed ;  she  worked  at  Hay  Springs, 
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earned  her  living  by  washing,  and  spent  her  surplus  earnings — which 
were  not  much— in  improving  her  claim,  and  when  the  parties  went  to 
the  house  to  put  up  notice  of  contest,  the  house  was  roofed  but  not 
^^  chinked '^  and  a  door  was  hung  therein,  but  the  house  was  not  yet 
made  habitable. 

The  contestant  resided  in  Sheridan  County,  Nebraska.  Was  an  at- 
torney-atlaw,  and  appeared  in  his  own  behalf. 

The  affidavit  in  this  case  was  defective  and  uncertain,  and  the  un- 
certainty as  to  what  the  contestee  would  have  to  meet  was  increased 
by  the  charge  contained  in  the  notice,  and  by  the  want  of  action  by  the 
local  officers  on  the  motion  to  dismiss.  While  it  is  not  the  province  of 
this  Department  to  take  up  and  pass  upon  defects  in  pleadings  not 
noticed  or  waived  by  the  party  interested,  it  is  quite  apparent  that  this 
attorney  was  objecting  to  a  hearing  upon  the  affidavit  as  it  was  pre- 
sented. The  motion  to  dismiss  was  sufficient  to  call  the  attention  of 
the  local  officers  to  this  fact,  and  to  notify  them  that  counsel  was  not 
intending  to  waive  any  of  his  client's  rights,  yet  no  amendment  was 
made  to  the  affidavit,  and  the  contestant  launched  his  case  upon  the 
charge  therein  contained,  hence  the  testimony  should  have  been  con- 
fined to  that  charge.  *'The  admissibiltty  of  evidence  is  determined  by 
the  charge  under  investigation."    Prince  r.  Wadsworth  (5  L.  D.,  299). 

This  entryman  made  settlement  and  established  residence  upon  the 
land^  and  had  she  completed  her  house  and  moved  into  it,  there  could 
be  no  question  but  that  her  residence  would  have  dated  from  the  day 
she  moved  into  her  tent  upon  the  land.  In  Franklin  v,  Murch  (10  L. 
D.,  582),  Franklin  moved  into  a  tent  upon  the  land,  and  lived  there  un- 
til his  house  was  completed.  It  was  held  that — <^  Franklin  became  an 
actual  settler  the  instant  he  pitched  his  tent  upon  the  laud,  with  the 
intention  of  making  it  his  home.'' 

It  appears  that  Miss  Hatten,  by  reason  of  poverty  and  sickness,  had 
not  finished  her  house  at  the  time  the  contest  affidavit  was  filed,  but 
she  appears  to  have  been  trying  to  complete  it,  as  she  had  it  ^'  roofed  " 
and  a  door  hung  when  the  parties  visited  it  to  put  up  notice  of  the  con- 
test. Bhe  had  lived  on  the  land  a  part  of  the  summer  of  1885  beginning 
in  July,  and  had  raised  vegetables  in  a  garden  on  the  land,  but  she  had 
been  at  Hay  Springs  some  time,  although  not  absent  from  the  land  six 
months,  when  the  contest  was  initiated. 

Your  decision  is  inconsistent  with  itself  and  in  conflict  with  the  uni- 
form decisions  of  this  Department.  You  say  the  testimony  disproves 
''  the  allegations  of  contestant,"  but  you  sustain  the  contest  and  hold 
the  entry  for  cancellation. 

^^  The  burden  of  proof  is  upon  the  contestant  to  establish  his  charges 
by  a  preponderance  of  evidence,  and  bad  faith  can  not  be  imputed  to  a 
claimant  upon  mere  circumstances  of  suspicion."  Scott  v.  King  (9  L. 
D.,  299).  See  also  Neff  v,  Cowhick  (6  L.  D.,  660),  and  Tibergheim  v, 
Spellner  (6  L-  D.,  483). 
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Having  found  the  allegations  disproved,  there  was  nothing  remaining 
to  be  done  bat  dismiss  the  contest.  The  eutrymau  has  a  right  to  have 
his  case  tried  by  settled  rales  of  practice^  and  if  the  law  and  decisions 
are  disregarded,  every  entry  is  placed  in  jeopardy.  Adherence  to  law 
and  the  rales  of  practice  is  necessary  to  avoid  confasion  in  the  hearing 
of  causes  and  for  the  protection  of  the  rights  of  parties. 

Your  decision  is  reversed,  and  without  intimating  any  opinion  con- 
cerning the  acts  of  good  faith  or  rights  of  the  entryman,  or  as  to  how 
far  sickness  and  poverty  tend  to  excuse  absence  from  the  land,  I  find 
that  the  contestant  failed  to  establish  his  case  by  a  preponderance  of 
the  evidence  and  the  contest  is  accordingly  dismissed. 


PnACTICE-CERTIORARI-APPLICATION. 

A.  B.  Cook. 

The  writ  of  certiorari  will  be  denied  if,  from  the  application  therefor,  it  is  apparent 
that  the  applicant's  appeal  if  before  the  Department  would  be  dismissed. 

Secretary  Noble  to  the  Commissioiter  of  the  General  Land  Office^  July  21, 

1890. 

A.  B.  Cook  has  filed  a  petition  asking  that  the  papers  in  the  matter 
of  his  application  to  enter  the  NE.  |  SE.  i  Sec.  17,  T.  13  N.,  B.  19  W., 
Helena,  Montana,  be  certified  to  the  Department  for  consideration  and 
action. 

It  appears  that  on  November  20, 1889,  Cook  applied  to  enter  said  tract 
under  the  homestead  law  which  application  was  rejected  by  the  local 
officers  for  the  reason  that  the  tract  was  within  the  granted  limits  of 
the  grant  for  the  Northern  Pacific  Railroad  Company,  and  had  passed 
to  said  company  under  its  grant.  On  appeal  your  office  on  March  4, 
1890,  found  that  the  land  was  within  said  limits;  that  the  map  of  gen- 
eral route  was  filed  on  February  21, 1872,  notice  of  which  was  received 
at  the  local  office  on  May  6, 1872;  that  one  Amelia  Esch  on  February 
28, 1872,  filed  declaratory  statement  for  the  tract  alleging  settlement  on 
the  2nd  of  the  same  month ;  that  the  line  of  road  was  definitely  located 
on  Jnly  6, 1882,  and  concluded  that  the  claim  of  Esch  excepted  the  land 
from  the  operation  of  the  withdrawal  on  general  route,  but  that  as  it  did 
not  appear  there  was  any  adverse  claim  to  the  tract  at  definite  location, 
nor  was  any  alleged  by  Cook,  the  land  passed  to  the  company  at  that 

time. 
It  further  appears  that  on  March  17, 1890,  Cook  filed  in  your  office  a 

waiver  of  his  right  of  appeal  from  said  decision,  whereupon  the  case  was 
regularly  closed  upon  the  records;  that  on  May  12th  folio wiug  he  filed 
notice  of  appeal  from  said  decision,  in  which  he  set  out  that  since  he 
filed  the  waiver  of  his  right  of  appeal,  one  Patrick  H.  Mahoney  had  ap- 
plied to  file  preemption  declaratory  statement  for  said  land,  alleging 
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on  oath  that  at  the  date  of  the  withdrawal  oq  general  route  and  of  the 
definite  location,  the  tract  was  occupied  by  certain  described  pre-emp- 
tion claimants;  that  he,  Cook,  was  ignorant  of  the  facts  so  alleged  by 
Mahoney,  ^^  and  is  not  now  advised  as  to  the  trath  "  of  the  same,  bat 
that  if  said  allegations  are  trae  he  is  advised  and  believes  that  the  land 
did  not  pass  to  said  company.  He  therefore  concludes  that  he  is  en- 
titled to  the  tract,  and  withdraws  said  waiver. 

It  farther  appears  that  your  office  on  May  26, 1890,  refused  to  enter- 
tain the  appeal  for  the  reason  that  the  case  bad  been  closed  on  the  filing 
of  said  waiver.    Thereupon  this  petition  was  filed. 

It  does  not  seem  necessary  to  consider  the  question  whether  under  all 
circumstances  said  waiver  would  have  terminated  the  right  of  appeal 
even  in  the  presence  of  another  applicant  for  the  land.  The  writ  of 
certiorari  will  be  denied  however  if  on  the  showing  made  it  is  apparent 
that  the  applicant's -appeal,  if  before  the  Department,  would  be  dis- 
missed, liudolph  Wurlitzer  (6  L.  D.,  315).  It  should  be  premised 
that  the  case  made  here  must  stand  upon  its  own  merits,  independent 
of  that  made  by  Mahoney.  Your  office  found  that  ^^  it  does  not  appear 
that  there  was  any  claim  for  the  land  "  at  definite  location,  ^^  neither  is 
any  alleged  by  applicant."  This  finding  is  in  no  manner  questioned 
by  Cook.  He  entirely  fails  to  aver  that  there  was  any  claim  to  the  tract 
adverse  to  that  of  the  company,  at  date  of  definite  location.  In  the  ab- 
sence of  such  claim  the  tract  would  pass  to  the  company  under  its  grant. 
Cook  refers  to  certain  allegations  as  made  by  Mahoney,  but  does  not 
even  adopt  them  as  his  own,  on  the  contrary  he  distinctly  says  he  is 
"  not  now  advised  of  the  truth  of"  such  allegations.  Were  the  case 
here  on  appeal  with  no  allegation  to  contradict  the  finding  of  fact 
of  yoar  office  upon  which  the  decision  rested,  the  appeal  would  be  dis- 
missed. Under  the  ruling  above  cited  that  disposition  will  be  made  of 
this  application  and  it  is  so  ordered. 


OKLAHOMA    LANDS— GENERAL    CIBCULAB. 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  D.  0.,  July  21, 1890. 
Eegisters  and  Eeoeiyers, 

U.  8.  Land  OfficeSj  Oklahoma  Territory. 

Gentlemen:  The  18th,  19th,  20th,  21st,  22nd,  23d,  24th  and  26th 
sections  of  an  act  of  Congress,  approved  May  2, 1890,  entitled  "An  act 
to  provide  a  temporary  government  for  the  Territory  of  Oklahoma,  to 
enlarge  the  jurisdiction  of  the  United  States  court  in  the  Indian  Terri- 
tory, and  for  other  purposes,"  embrace  provisions  for  the  disposal  of 
certain  land  therein  designated. 

Hone  of  said  lauds  are  now  open  to  settlement  except  what  is  known 
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as  the  '^Public  Land  Strip,"  and  tbe  landti  described  in  the  President's 
proclamation  of  March  23,  1889,  bat  due  notice  will  be  given  when  the 
other  tracts  mentioned  are  open  to  settlement. 

All  of  said  lands  have  been  surveyed  except  the  "  Public  Land  Strip" 
and  that  is  now  being  surveyed.  You  will  be  supjUied  with  the  town 
ship  plats,  tract  books,  blank  forms,  official  circulars,  and  other  requi- 
sites for  the  proper  transaction  of  your  business  in  connection  therewith. 

The  statute  contains  some  provisions  which  are  applicable  to  all  of 
the  lands  described  therein  as  being  within  the  Territory  of  Oklahoma^ 
while  other  provisions  are  applicable  only  to  certain  tracts.  The  gen- 
eral provisions  are  as  follows : 

GENERAL  PROVISIONS. 

Sections  sixteen  and  thirty-six  in  each  township  in  the  Territory  are 
reserved  fbr  school  purposes,  and  all  tracts  of  land  in  said  Territory 
which  have  been  set  apart  for  school  purx)08es,  to  educational  societies, 
or  missionary  boards  at  work  among  the  Indians,  are  not  open  to  settle 
ment,  but  are  granted  to  the  respective  educational  societies,  or  mis- 
sionary boards  for  whose,  use  the  same  has  been  set  apart.  It  is  your 
duty,  in  reference  to  the  latter  reservation,  to  inform  yourselves  as  to 
what  tracts  are  covered  by  said  provision,  and  advise  the  proper  parties 
that  for  the  better  protection  of  their  rights,  they  should  at  once  take 
steps  to  put  their  claims  of  record,  so  that  your  tract  books  and  the 
records  of  this  office  will  show  said  reservations.  The  remainder  of  the 
lands  are  made  subject  to  entry  by  actual  settlers  under  the  general 
homestead  laws  with  certain  modifications. 

Your  attention  is  directed  to  the  general  circular  issued  by  this  office 
January  1,  1889,  pages  13  to  30  inclusive,  42  to  67  inclusive,  and  86  to 
90  inclusive,  as  containing  the  homestead  laws  and  official  regulations 
thereunder.  These  laws  and  regulations  will  control  your  aetion,  but 
modified  by  the  special  provisions  of  the  act  of  March  2,  1889  (26  Stat. 
854)  (see  circular  of  March  8, 1889,  8L.  D.,  314),  and  the  act  of  May  26, 
1890,  (see  circular  of  June  26,  1890,  10  L.  D.,  687),  and  the  special  pro- 
visions of  this  act  as  hereinafter  specified. 

The  provision  in  section  20,  that  all  homestead  entries  for  lands  within 
said  Territory  shall  be  in  square  form  as  nearly  as  may  be,  has  refer- 
ence to  the  purpose  and  intent  of  the  homestead  laws  generally,  con- 
templating entries  by  quarter  sections  which  are  in  square  form,  when 
this  is  practicable,  but  not  requiring  it  as  an  absolute  rule,  and  permit- 
ting entries  to  be  made  of  different  tracts  to  make  up  the  full  quantity 
allowed  and  intended  to  be  entered.  When  this  is  the  case  it  is  required 
that  the  tracts  shall  be  cx)iitiguous  to  each  other,  so  as  to  form  one  body 
of  land,  although  not  in  strictly  square  form,  and  in  such  cases  the 
ruling  to  that  effect  should  be  applied  as  given  on  page  45  of  circular 
of  January  1,  1889. 
.    No  persou  who  shall  »t  tbe  time  be  seized  iu  fee  simple  of  a  hundred 
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and  sixty  acres  of  land  in  any  State  or  Territory,  will  be  entitled  to 
enter  land  in  said  Territory. 

The  statate  provides  that  sections  2304  and  2305  of  the  Bevised 
Statutes  (see  pages  24,  25  and  26  of  said  circular  of  January  1, 1889), 
shall,  except  as  to  the  modifications  contained  in  the  act,  apply  to  all 
homestead  settlements  in  the  Territory^  but  makes  no  mention  of  sections 
2306Yind  2307  thereof,  under  which  soldiers  and  sailors,  their  widows  and 
oi*phan  children,  are  permitted,  with  regard  to  the  public  lands  gener- 
ally, to  make  additional  entries  in  certain  cases,  free  from  the  require- 
ment of  actual  settlement  on  the  entered  tract.  (See  pages  26  and  27 
of  said  circular).  It  is,  therefore,  held  that  soldiers'  or  sailors'  addi- 
tional entries  cannot  be  made  on  these  lands  under  said  sections  2306 
and  2307,  unless  the  party  claiming  will,  in  addition  to  the  proof  re- 
quired on  pages  26  and  27  of  said  circular,  make  affidavit  that  the 
entry  is  made  for  actual  settlement  and  cultivation,  according  to  section 
2291,  as  modified  by  sections  2304  and  2305  of  the  Eevised  Statutes, 
and  the  prescribed  proof  of  compliance  therewith  will  be  required  to  be 
produced,  and  the  additional  payment  in  cases  where  the  same  is  pre- 
scribed by  this  act  will  be  required  to  be  made  before  the  issue  of  the 
final  certificate. 

The  statute  reserves  public  highways  four  rods  wide  "  between  each 
section  "  of  land  in  the  Territory,  but  provides  that  no  deduction  shall 
be'  made,  where  cash  payments  are  provided  for,  in  the  purchase  money 
on  account  of  such  reservation. 

Settlement  in  the  interest  of  another  or  others,  is  prohibited  and  a 
penalty  provided  for  the  violation  of  said  provisions. 

In  allowing  townsite  entries  you  will  be  guided  by  the  circulars  of  in- 
structions issued  by  the  Department  under  dates  of  June  18, 1890  (10 
L.  D.,  366),  and  July  18,  1890,  11  L.  D.,  68,  so  far  as  applicable,  and 
such  further  instructions  as  may  be  hereafter  issued. 

SPECIAL  PROVISIONS. 

The  special  provisions  which  are  applicable  to  certain  of  the  lauds 
but  not  to  all  are  as  iollows : 

It  is  provided  in  the  statute  that  section  2301  of  the  Revised  Statutes 
shall  not  apply  to  any  of  the  lands  mentioned  in  sections  18  and  21  of 
said  act.  (See  pages  19  and  88  of  said  circular  of  January  1,  1889.) 
Therefore,  entries  made  thereon  will  not  be  subject  to  commutation 
under  that  section. 

PUBLIC  LAND   STRIP. 

Actual  settlers  at  the  date  of  the  act,  upon  the  lands  known  as  the 
"  Public  Land  Strip  "  will  be  allowed  the  preference  right  to  enter  the 
lands  upon  which  they  have  settled  under  the  homestead  laws,  but  they 
are  not  permitted  to  receive  credit  for  more  than  two  years  residence 
prior  to  the  date  of  the  act. 
2497— YOL  11 6 
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LANDS  ACQUIRED  FROM  MUSCOGEE  AND  SEMINOLE  INDIANS. 

The  lands  acquired  by  the  cession  of  the  Muscogee  (or  Greek)  Nation 
of  Indians^  and  from  the  Seminole  Nation  of  Indians  by  release  and  con- 
veyance, are  made  subject  to  entry  under  the  provision  of  sections  12, 
13  and  14,  of  the  act  of  March  2,  1889  (25  Stat.,  1004)  (See  circular  of 
April  1, 1889,  8  L.  D.,  336),  and  section  2  of  the  act  of  March  1,  1889 
(25  Stat.,  759),  which  reads  as  follows : 

That  the  laads  acqaiied  by  the  United  States  under  said  agreement  shall  be  a  part 
of  the  pablic  domain,  bat  they  shall  only  be  disposed  of  in  accordance  with  the  laws 
regulating  homestead  entries,  not  exceeding  one  hundred  and  sixty  acres  to  one 
qnalified  claimant.  And  the  proyiaions  of  section  twenty-three  hundred  and  one  of 
the  Revised  Statutes  of  the  United  States  shall  not  apply  to  any  lands  acquired  nnder 
said  agreement.  Any  person  who  may  enter  upon  any  part  of  said  lands  in  said 
agreement  mentioned  prior  to  the  time  that  the  same  are  opened  to  settlement  by  act 
of  Congress,  shall  not  be  permitted  to  occupy  or  to  make  entry  of  such  lands  or  lay 
any  claim  thereto. 

Said  lands  are  described  as  follows : 

Beginning  at  the  northwest  corner  of  the  Greek  country,  thence  fol- 
lowing the  eastern  boundary  of  the  Territory  to  the  Canadian  river, 
thence  following  the  Canadian  river  to  the  western  boundary  of  the 
Territory,  thence  north  along  said  western  boundary  to  the  south  line 
of  what  is  known  as  the  Cherokee  lands  lying  west  of  the  Arkansas  Biver, 
or  as  the  ^'  Cherokee  Outlet,"  thence  east  along  said  line  extended  to 
the  place  of  beginning. 

Each  settler  upon  said  lands  will  be  required,  when  he  tenders  his 
final  proof,  to  make  payment,  in  addition  to  the  fee  and  commissions 
ordinarily  required  in  homestead  entries,  of  the  sum  of  one  dollar  and 
twenty-five  cents  per  acre  for  the  land  so  taken  by  him. 

In  addition  to  the  instructions  hereinbefore  given  as  being  applicable 
to  all  of  the  lands  within  said  Territory,  you  will  be  guided  by  the  in- 
structions contained  in  the  circular  of  this  office  dated  April  1, 1889 
(8  L.  D.,  336),  in  allowing  entries  for  these  lands,  but  in  the  affidavit 
required  by  the  second  paragraph  of  the  third  section  of  said  circular, 
you  will  require  to  be  inserted,  the  date  upon  which  the  lands  entered 
are  open  to  settlement,  in  lieu  of  the  date  there  given. 

OTHER  LANDS  NOW  OCCUPIED  BY  ANY  INDIAN  TRIBE. 

Entry  for  other  lands  within  said  Territory,  now  occupied  by  any 
Indian  tribe,  which  shall,  by  operation  of  law  or  proclamation  of  the 
President  of  the  United  States,  be  opened  to  settlement,  will  be  allowed 
under  the  homestead  laws,  excepting  section  2301  thereof,  but  each 
settler  will  be  required,  when  he  tenders  his  final  proof,  to  make  pay- 
ment, in  addition  to  the  fee  and  commissions  ordinarily  required  to  be 
paid  in  homestead  entries,  of  a  sum  per  acre  equal  to  the  amount  per  acr^ 
which  is  paid  for  the  relinquishment  of  the  Indian  title,  but  in  no  case 
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shall  such  payment  be  less  than  one  dollar  and  twenty-five  cents  per 
acre. 

In  allowing  entries  for  such  lands,  you  will  be  guided  by  the  instruc- 
tious  hereinbefore  given  as  applicable  to  all  lands  within  said  Territory. 

LANDS  DESCBIBED  IN  PRESIDENT'S  PROCLAMATION  OF  MARCH  23,  1889. 

Section  21  of  said  act  allows  parties  who  have  settled  upon  the  lands 
described  in  the  President's  proclamation  of  March  23,  1889,  to  obtain 
patent  therefor,  twelve  mouths  from  date  of  locating  upon  said  home- 
stead, by  showing  a  compliance  with  all  the  laws  relating  to  such 
homestead  settlement  and  paying  for  the  lands  so  entered  at  the  rate 
of  one  dollar  and  twenty-five  cents  per  acre.  Applicants  to  purchase 
under  this  provision  will  be  required  to  furnish  evidence  of  naturaliza- 
tion, the  same  as  in  five  year  proof. 

Applications  to  purchase,  under  this  section,  will  be  made  upon  form 
4-001.  Such  applications  the  register  will  retain  in  his  office.  See 
section  2355,  Kevised  Statutes. 

A  cash  certificate  and  receipt-^forms  4-189  and  4-131,  respectively — 
will  be  issued,  if  the  proof  is  satisfiEictory,  and  the  same  will  be  reported 
upon  the  regular  abstract  of  lands  sold.  The  proof  and  final  affidavit, 
in  such  cases,  will  be  made  upon  the  regular  homestead  blanks,  modi- 
fied as  the  circumstances  required. 

GREER  COUNTY. 

The  statute  provides  for  the  final  adjudication  of  the  controversy  be- 
tween the  United  States  and  the  State  of  Texas,  regarding  the  owner- 
ship of  what  is  known  as  Oreer  county.  Appropriate  instructions  will 
be  issued  in  the  event  that  said  lands  are  decided  to  belong  to  the 
United  States. 

CASH  PAYMENTS. 

In  entries  for  lands,  where  a  cash  payment  is  required  to  be  made,  in 
addition  to  the  fee  and  commissions  ordinarily  required  in  homestead 
entries,  said  amount  should  not  be  collected  when  the  original  entry  is 
made,  but  is  required  to  be  paid  when  final  proof  is  tendered. 
Very  respectfully, 

Lewis  A.  Groff, 

Commissioner. 

Approved, 
John  W.  Noble, 

Secretary, 
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PBACTICE-APPEAL-INTEBLOCUTOBT  ORDEB. 

BowicAN  V.  Snipes. 

An  appeal  will  not  lie  from  an  interloontory  order  of  the  local  oflBce. 

Fir$t  Amstant  Secretary  Chandler  to  the  Commufioner  of  the  General 

Land  Office^  July  22, 1890. 

October  17, 1882,  Jesse  L.  Snipes  made  timber-caltaTe  entry  ^o.  63, 
for  the  NW.  J  of  Sec.  22,  T.  121  K,  E.  78  W.,  Aberdeen,  Dakota.  Sep- 
tember 27,  1887,  Fred  J.  Bowman  filed  an  afiBdavit  of  contest^  charging 
failure  to  comply  with  the  law  daring  the  third  and  fourth  years  after 
entry. 

Notice  was  issned,  and  the  hearing  set  for  December  27, 1887.  Oc- 
tober 26th  previons  to  the  day  set  for  trial  contestant  filed  additional 
affidavit,  alleging  failure  to  comply  with  the  law  during  the  fifth  year 
after  entry,  and  the  26th  of  December  was  set  for  the  hearing  of  this 
last  affidavit 

November  14, 1887,  contestant  filed  an  affidavit,  setting  forth  the  in- 
convenience  and  expense  of  bringing  witnesses  to  Aberdeen,  and  there- 
upon the  register  directed  depositions  to  be  taken  before  J.  M.  Paul,  a 
notary  public,  at  Bowdle,  Dakota.  The  taking  of  these  depositions  was 
continued  several  times  by  consent  and  stipulation  of  counsel,  and  on 
May  15, 1888,  the  day  last  set  for  taking  the  depositions,  defendant. 
Snipes,  did  not  appear  before  the  notary,  but  instead  filed  an  affidavit 
.before  the  register  and  receiver,  stating  that  ^^  on  the  13th  he  had  been 
informed  that  contestant  would  not  prosecute  the  case  further,  and  so 
he  had  advised  his  witnesses  that  they  need  not  go  to  Bowdle."  He 
further  stated  in  said  affidavit  that  most  of  his  witnesses  were  in  Aber- 
deen, and  that  it  would  be  expensive  for  him  to  go  to  Bowdle,  and  he 
asked  that  the  case  might  be  continued  until  May  22, 1888,  and  heard 
at  the  land  office  in  Aberdeen.  This  was  granted  by  the  register,  and 
a  telegram  sent  to  Paul,  the  notary,  informing  him  of  this  action. 

The  reasons  assigned  by  the  register,  in  his  letter  forwarding  the 
record,  for  this  order,  are  that  ^^  this  case  had  already  occasioned  a  great 
deal  of  unnecessary  trouble  and  annoyance  to  the  local  office,  and  the 
further  fact  that  cases  sent  away  from  the  local  office  are  invariably  re- 
turned in  bad  shape,  unwarranted  orders  made  and  entered  of  record, 
and  the  testimony  taken  in  such  manner  as  to  be  unintelligible." 

From  this  order  of  the  register.  Bowman  appealed,  and  your  office 
sustained  his  appeal  and  directed  the  hearing  of  testimony  before  the 
notary  at  Bowdle. 

From  this  decision  Snipes  appeals  to  this  Department. 

Rule  43  of  Practice  provides : — ^^  Appeals  from  the  final  action  or  de- 
cisions of  registers  and  receivers  lie  in  every  case  to  the  Commissioner 
of  the  General  Land  Office,"  which  would  seem  to  imply  that  it  is  only 
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in  cases  of  fiual  action  or  decision  of  those  officers  that  appeals  will  lie. 
And  it  stands  to  reason  that  snch  shonld  be  the  case  to  avoid  the  petty 
annoyances,  of  cumbering  the  record,  clogging  the  progress  of  the 
trial,  and  delaying  the  expeditions  disposition  of  the  case  by  the  party 
aggrieved  appealing  firom  every  adverse  mling.  No  appeal  will  lie 
from  an  interlocntory  order  of  the  local  office.  Horn  v.  Burnett,  9  L.  D., 
25^.  The  rule  is  the  same  in  relation  to  appeals  from  interlocutary  de- 
cisions of  the  General  Land  Office.    Jones  v.  Oampbell,  7  L.  D.,  404. 

The  contest  will  proceed  according  to  the  direction  of  the  register, 
and  if  the  decision  shonld  be  adverse  to  the  contestant,  on  appeal  to 
the  General  Land  Office  from  the  final  judgment  of  the  local  officers,  all 
matters  in  controversy  including  the  order  now  complained  of,  will  be 
reviewed  by  your  office,  and  if  it  is  found  that  any  material  rights  of 
ccmtestant  have  been  denied  him  thereby,  he  will  be  granted  all  proper 
relief  on  his  appeal. 

Your  decision  is  therefore  reversed. 


RAILBOAn  GRANT— ACT  OF  APRIL  91,  1876. 

KNAPP  V.  NOBTHEBN  PACIFIC  R.  R.  OO. 

An  entry  made  iu  good  &ith  by  an  actual  settler  within  the  limits  of  a  railroad  grant 
prior  to  the  time  when  notice  of  withdrawal  is  received  at  the  local  office,  and 
under  which  due  compliance  with  law  is  shown,  is  conArmed  by  section  1,  of  the 
act  of  April  21, 1876,  and  the  cancell  ation  of  snch  entry,  prior  to  the  passage  of 
the  act  will  not  defeat  the  confirmatory  operation  thereof. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offlcej  July  23, 

1890. 

On  Angost  27, 1870,  Oomelins  Enapp  made  homestead  entry  of  the 
S  J  NB  i  and  NE  i  SB  J,  Sec.  17,  T.  9  N.  B.  2  W,  Vanconver,  Wash- 
ington,  which  is  within  the  primary  limits  of  the  grant  to  the  Northern 
Pacific  B.  K  Co.,  as  shown  by  map  of  general  route  filed  Angnst  13, 
1870,  and  of  map  of  definite  location  filed  September  13, 1873. 

The  notice  of  withdrawal  was  received  at  the  local  office  October  19, 
1870- 

The  right  of  the  road  having  attached  prior  to  the  allowance  ot 
Enapp's  entry,  he  was  on  Jnly  12, 1873  notified  that  it  woold  be  can- 
celed if  it  was  found,  upon  the  definite  location  of  the  road,  to  fall  within 
the  limits  of  the  grant. 

After  the  definite  location  of  the  road  the  act  of  June  22, 1874,  was 
passed  (18  Stat.  194)  providing  that  where  lands,  granted  to  any  rail- 
road company,  be  found  in  the  possession  of  actual  settlers  whose  filing 
or  entry  had  been  allowed  subsequent  to  the  time  when  by  the  decision 
of  the  land  department  the  right  of  the  company  was  declared  to  be- 
come attached,  the  company  shall  upon  filing  proper  relinquishment  of 
its  claim,  be  allowed  to  select  other  land  in  lien  thereofi 
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Knapp  was  advised  of  the  provisions  of  said  act  and  was  allowed  thirty 
days,  within  which  to  show  his  connection  with  the  land,  and  to  make 
the  necessary  application  to  the  company.  Failing  to  comply  with  said 
conditions  his  entry  was  canceled  August  30, 1875,  and  on  December  3, 
1884,  the  company  listed  the  land  but  it  has  not  been  certified. 

On  December  20, 1888,  Knapp  filed  an  application  for  the  re-instate- 
ment  of  his  entry,  supported  by  affidavits  showing  that  he  began  to 
improve  the  tract  about  the  month  of  September  1870,  built  a  comfort- 
able dwelling  house  twenty-four  by  twenty-eight  feet,  and  on  or  about 
the  first  day  of  February  1871  occupied  said  dwelling  with  his  family 
^'  and  that  he  has  ever  since  resided  thereon  with  his  family,  and  made 
the  same  his  exclusive  and  continuous  home  and  now  resides  thereon.^ 
The  affidavits  also  show  that  he  continued  to  improve  and  cultivate  the 
tract  from  the  date  of  his  settlement  in  1870  to  the  time  of  the  filing  of 
said  application,  to  wit :  December  18, 1888. 

Yonr  office  held  that  a  homestead  claim  existing  prior  to  the  receipt 
of  notice  of  withdrawal  at  the  local  office  is  confirmed  by  the  act  of 
April  21, 187G  (19  Stat.  35).  The  entry  of  Knapp  was  therefore  re- 
instated and  the  selection  by  the  company  held  for  cancellation.  From 
this  decision  the  company  appealed  alleging  the  following  grounds  of 
error: 

I.  Error  to  rule  that  the  homestead  claim  of  Knapp  is  confirmed  nnder  the  aot  of 
21,  April  1876. 

II.  Error  not  to  have  ruled  that  Knapp  having  failed  to  avail  himself  of  the  priv- 
ilege accorded  him  by  lett'sr  of  March  29,  1873,  and  by  permitting  bis  entry  to  be 
canceled  his  case  is  *  res  adjudicaia '  and  cannot  be  re-opened. 

The  first  section  of  the  a^t  of  April  21, 1876  provides 

That  all  pre-emption  and  homestead  entries,  or  entries  in  compliance  with  any  law 
of  the  United  States,  of  the  public  lands,  made  in  good  faith,  by  actual  s.  ttlenf, 
upon  tracts  of  land  of  not  more  than  one  hundred  and  sixty  acres  each,  within  the 
limits  of  any  land-grant,  prior  to  the  time  when  notice  of  the  withdrawal  of  the  lauds 
embraced  in  such  grant  was  received  at  the  local  land-office  of  the  district  in  which 
snch  lands  are  situated,  or  after  their  restoration  to  market  by  order  of  the  General 
Land  Office,  and  where  the  pre-emption  and  homestead  laws  have  been  complied  with, 
and  proper  proofs  thereof  have  been  made  by  the  parties  holding  snch  tracts  or  par- 
cels, they  shall  be  confirmed,  and  patents  for  the  same  shall  issue  to  the  parties  en- 
titled thereto. 

It  is  evident  that  it  was  the  purpose  of  this  act  to  confirm  all  entries 
of  lands  within  the  limits  of  any  land  grant,  made  in  good  faith  by 
actual  settlers,  prior  to  the  time  when  notice  of  withdrawal  was  received 
at  the  local  land  ofSce,  where  the  homestead  or  preemption  laws  have 
been  complied  with,  and  such  entries  serve  to  except  such  tracts  from 
the  operation  of  withdrawal — so  far  as  the  rights  of  the  original  entry- 
man  are  effected  thereby — as  if  the  settlement  or  entry  had  been  made 
prior  to  the  date  of  withdrawal.  If  excepted  from  withdrawal  for  the 
benefit  of  such  entrymen,  they  were  also  excepted  from  the  grant  upon 
definite  location,  provided  the  entryman  continued  to  comply  with  the 
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preemption  or  1iomestea<l  laws  as  to  residence,  cultivation  and  im- 
provement. Therefore  the  material  question  in  this  case  is  whether  the 
cancellation  of  the  entry  of  Knapp  for  the  reason  that  he  had  failed  to 
secure  the  relinquishment  of  the  company  under  the  act  of  June  22, 
1874,  is  res  adjudicata  and  takes  the  case  out  of  the  operation  of  the  act 
of  April  21,  1876. 

While  the  act  of  June  22, 1874,  is  entitled  '^An  act  for  the  relief  of 
settlers  on  the  public  lands  "  the  relief  contemplated  by  the  act  can  only 
be  obtained  by  the  will  and  action  of  the  company.  It  confers  upon 
the  railroad  company  the  right  to  relinquish  their  title  to  such  lands  as 
were  occupied  by  settlers  at  the  date  the  rights  of  the  company'  at- 
tached, antil  Uf  select  others  in  lieu  thereof.  The  settler  has  no  right 
under  the  act  that  he  could  enforce  against  the  company,  but  If  the 
company  failed  or  refused  to  relinquish,  the  entry  would  be  subject  to 
cancellation  whether  the  settler  took  action  or  not,  and  the  cancella- 
tion of  the  entry  in  this  case  upon  the  failure  to  act  did  not  change  the 
status  of  the  entry  so  far  as  it  affected  the  rights  of  the  parties. 

Subsequently  the  act  of  1876  was  passed  for  the  relief  of  such  settlers 
which  confirmed  these  entries,  and  so  far  as  it  affected  the  rights  of  the 
original  entryman  who  had  complied  with  the  pre-emption  or  homestead 
laws,  such  entries  were  as  effective  to  except  the  tract  from  the  opera- 
tion of  the  grant  for  all  time — as  if  the  entry  had  been  made — prior  to 
the  date  of  withdrawal. 

A  similar  question  was  involved  in  the  case  of  Southern  Minnesota  B. 
B.  Go.  V.  Bottomly  (4  L.  D.  208).  In  that  case  the  land  office  in  a  contest 
between  the  company  and  the  entryman  held  the  entry  for  cancellation, 
which  was  affirmed  by  the  Department  October  23, 1874,  on  appeal  by 
Bottomly.  Execution  of  this  decision  was  however  suspended  to  ascer- 
tain whether  the  company  would  relinquish  under  the  act  of  June  22, 
1874.  The  company  on  November  3, 1874  refused  to  relinquish,  and  no 
other  action  was  taken  in  the  matter  until  June  5, 1877,  when  Bottomly 
inquired  about  the  tract  and  was  informed  that  he  would  be  allowed 
thirty  days  to  obtain  the  relinquishment  of  the  company.  No  relin- 
puishment  was  obtained,  but — the  cancellation  of  his  entry  not  having 
been  entered  in  the  local  office — he  was  permitted  to  make  proof  and 
receive  final  certificate.  Subsequently  he  applied  for  patent  and  it  was 
upon  this  application  that  the  decision  of  your  office  was  made  from 
which  the  appeal  was  taken  when  it  last  came  before  the  Department. 

It  was  contended  by  the  company  that  the  Department  had  by  its  de- 
cision of  October  23, 1874,  declared  that  it  was  not  a  competent  entry 
to  defeat  the  grant,  and  that  question  was  res  adjudicata.  But  upon 
this  question  the  Secretary  said: 

Bat  for  one  thing  the  role  invoked  wonld  be  applicable  and  operative,  and  the  judg- 
ment of  1874  wonld  stand.  That  one  thiog  was  the  passage  of  the  remedial  act  of 
1876  (cited  supra)  pending  the  execution  of  the  Jadgmeut.  That  act  took  hold  of  and 
became  operative  npon  all  cases  within  its  purview,  which  at  the  date  of  its  passage 
had  not  been  finally  and  fully  disposed  of. 
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It  is  true  that  in  the  case  cited  it  is  said  that  although  the  ^^juO^ment 
had  been  rendered,  it  was,  and  still  is  unexecuted,"  and  that  <Hhe  entry 
is  still  of  record."  But  I  cannot  see  that  this  would  in  anywise  affect 
the  question.  In  both  cases  the  judgment  of  cancellation  had  been 
rendered,  but  in  neither  case  was  the  land  certified  to  the  company  and 
the  failure  to  make  the  entry  of  cancellation  on  the  records  of  the  local 
office  did  not  diminish  the  right  of  the  road  in  the  one  case,  nor  did  the 
entry  of  it  affect  the  right  of  the  settlement  in  the  other.  Nor  does  the 
fact  that  Bottomly  had  made  final  proof  and  received  final  certificate 
affect  the  question.  The  governing  principle  that  controls  in  both  cases 
is  that  as  to  such  settlers  who  had  complied  with  the  pre-emption  or  home- 
stead laws  as  to  residence  and  cultivation  the  tract  was  excepted  from 
the  operation  of  the  grant  as  effectually  as  if  the  entry  had  been  made 
prior  to  and  was  existing  at  date  of  withdrawal,  and  no  action  of  the 
land  office  short  of  certification  to  the  company,  would  be  such  an  exe- 
cution of  the  judgment  of  the  Department  as  to  withdraw  the  entry 
from  the  operation  of  the  act  of  1876. 

So  long  as  the  Department  has  jurisdiction  of  the  land  it  has  the 
right  to  re-instate  the  entry  and  to  allow  the  settler  to  make  compliance 
with  the  land  laws. 

Your  decision  is  affirmed. 


nOMESTEAD-SOLDTERS'  DECLARATORT  STATEMENT. 

Levi  Wood. 

A  soldier's  bomeatead  declara  tory  statement  cannot  be  filed  for  nnsnrveyed  laud. 

Secretary  Noble  to   the  Commissioner  of  the  Oeneral  Land  Office^  July 

23, 1890. 

On  July  30,  1888,  Levi  Wood  applied  to  file  a  soldier's  declaratory 
statement  for  a  tract  of  unsurveyed  land  in  the  Buffalo,  Wyoming  laud 
district.  His  application  was  rejected  at  the  local  office  by  reason  of 
conflict  with  the  Fort  McKinney  military  reservation. 

On  appeal  by  Wood  your  office,  on  March  30,  1889,  without  consider- 
ing the  question  of  such  conflict,  affirmed  the  action  below  for  the  reason 
that  the  land  was  unsurveyed,  and  on  May  24th  following  your  office 
denied  a  motion  filed  by  Wood  for  a  review  of  its  said  former  decision. 
Wood  appeals. 

It  appears  that  the  tract  involved  lies  between  the  east  boundary  of 
the  said  military  reservation  and  the  sectional  survey,  showing  the  west 
lines  of  section  26  and  35,  T.  51  K,  E.  82  W. ;  that  said  tnict  at  the  time 
"  of  original  survey  was  supposed  to  be  within  the  limits  of  said  reser- 
vation and  so  marked  on  the  official  plats,''  and  that  from  a  recent  sur- 
vey it  was  found  to  be  excluded  therefrom. 

By  section  2309  Revised  Statutes  the  duly  qualified  soldier  is  i)er- 
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mifcted  to  file  before  settlement  ^<  a  declaratory  statement  as  in  pre- 
emption cases,''  and  required  within  six  months  thereafter  to  begin  his 
settlement  and  improvement. 

An  entry  under  the  pre-emption  law  must  be  made  *^  by  legal  sub- 
divisions." (Section  2259^  B.  S.)  The  declaratory  statement  upon 
which  said  entry  is  based  must  describe  in  like  manner  the  land  so  en- 
tered. This  is  conclusively  shown  by  section  2266  B.  S.,  whereby  the 
pre-emption  settler  on  unsurveyed  land  is  required  to  file  such  state- 
ment within  three  months  after  the  receipt  of  the  township  plat  at  the 
local  office. 

The  soldiers  declaratory  statement  under  section  2309,  supra  being 
the  same  ^^  as  in  pre-emption  cases  "  must  therefore  describe  in  accord- 
ance with  the  public  surveys  the  land  which  he  purposes  to  enter  under 
section  2304  B.  S.,  whereby  his  entry  is  also  required  to  be  made  *<  ac- 
cording to  legal  subdivisions." 

The  appellant  has  made  no  settlement  on  the  land  and  (as  I  am  ad- 
vised by  your  oflElce),  although  a  contract  for  the  survey  of  the  strip 
between  the  said  reservation  and  the  public  surveys  has  been  awarded, 
the  land  involved  is  still  nnsurveyed. 

The  application  in  question  must  therefore  be  denied. 

The  decision  appealed  from  is  affirmed. 


railroad  oraxt—settlemem'— allen. 
Central  Paoipio  B.  B.  Co.  v.  Booth  et  al. 

The  settlement  and  residence  of  an  alien  npon  lands  within  the  limits  of  a  railroad 
grant  does  not  except  the  lands  covered  thereby  flrom  the  operation  of  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  July 

24,  1890. 

I  have  considered  the  case  of  the  Central  Pacific  Bailroad  company  v. 
Henry  Booth  and  James  P.  Bobson,  as  presented  by  the  appeal  of  the 
former  from  the  decision  of  your  office,  dated  April  5, 1886,  rejecting  its 
claim  to  the  E.  i  of  SB.  J  of  Sec.  33,  T.  7  K,  B.  2  W.,  Salt  Lake  City  land 
office  Utah  Territory,  and  allowing  said  Bobson  to  make  homestead 
entry  of  said  tracts. 

The  record  shows  that  said  tracts  are  within  the  limits  of  the  grant  to 
said  company  by  acts  of  Congress  approved  July  1, 1862,  and  July  2, 
1864  (12  Stat,  489,  and  13  Stat.,  356),  the  right  of  which  is  held  to  have 
attached  to  the  granted  lands  on  October  20, 1868  (5  L.  D.,  661). 

On  March  15, 1869,  and  October  5, 1877,  the  township  plat  of  survey 
was  filed  in  the  local  land  office.  On  May  14, 1869,  one  Henry  Booth  filed 
his  pre-emption  declaratory  statement,  No.  425,  for  said  tract  alleging 
settlement  thereon  April  15, 1858.  On  May  14, 1869,  Booth  also  filed 
his  declaration  to  become  a  citizen  of  the  United  States. 
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The  corapauy,  on  December  26,  1884,  made  application  to  bare  said 
laud  patented  under  said  grant,  and  said  Booth  was  duly  notified  toap- 
I>ear  and  show  cause  why  said  application  should  uot  be  allowed. 

On  February  18, 1885,  said  Robson  made  application  to  enter  said  tract 
under  the  homestead  law,  and  the  same  was  rejected  by  the  local  office. 

The  hearing  was  duly  had  on  February  19, 1885,  both  parties  being 
present.  Upon  the  evidence  submitted  the  local  land  officers  awarded 
said  land  to  the  company,  for  the  reason  that  at  the  date  when  the  right 
of  said  company  attached  to  its  granted  lands,  said  Booth  was  an  alien 
and  he  could  acquire  no  right  under  the  settlement  laws  of  the  United 
States. 

On  appeal,  your  office  reversed  the  action  of  the  local  land  officers, 
holding  that  the  settlement  and  residence  of  said  Booth  at  the  date  when 
the  right  of  the  company  attached  served  to  except  the  land  covered 
thereby  from  said  grant ;  that  the  claim  of  the  company  must  be  re- 
jected, and  Bobson  allowed  to  enter  said  land. 

The  evidence  submitted  shows,  that  Booth  was  residing  on  said  land, 
with  his  family,  on  October  20, 1868,  and  continued  to  reside  thereou 
until  1870,  when  he  sold  his  improvements,  consisting  of  a  dwelling 
house  and  other  improvements,  all  valued  at  $700  or  $800.  It  also 
appears  that  Robson  is  the  present  occupant  of  the  land  and  has  re- 
sided thereon  since  the  spring  of  1874,  aud  that  his  improvements  are 
worth  from  $1000  to  $1500. 

The  sole  question  presented  in  the  record  is,  will  the  settlement  and 
residence  of  an  alien  upon  lands  within  the  limits  of  said  grant  at  the 
date  of  the  definite  location  of  its  road  except  the  same  from  the  grant  t 
This  question  must  be  answered  in  the  negative. 

Section  three  of  said  act  of  July  1,  1862,  grants  to  said  company 
"  every  alternate  section  of  public  land  designated  by  odd  numbers,  to 
the  amount  of  five  alternate  sections  per  mile  on  each  side  of  said  road, 
not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and 
to  which  a  pre-emption  or  homestead  claim  may  not  have  attached  at 
the  time  the  line  of  said  road  is  definitely  fixed." 

Section  four  of  said  act  of  July  2, 1864,  enlarged  the  grant,  by  striii- 
ing  out  the  word  "  five  "  in  section  three  of  the  act  of  July  1,  1862,  and 
inserting  in  lieu  thereof  the  word  ^'  ten,''  and  provided  (inter  alia),  that 
<<  any  lands  granted  by  this  act,  or  the  act  to  which  this  is  an  amend- 
ment, shall  not  defeat  or  impair  any  pre-emption,  homestead,  swamp 
land,  or  other  lawful  claim." 

It  will  be  observed  that  the  enlarging  act  expressly  provides  that 
the  claims  which  shall  uot  be  impaired  are,  '^  pre-emption,  homestead, 
swamp  land  or  other  lawful  claim."  The  occupancy  of  land  by  an  alien 
can  not  be  considered  a  'lawful  claim,"  for  he  knows' that  an  alien  can 
not  acquire  title  to  land  from  the  United  States  under  the  settlement 
laws. 

It  was  expressly  ruled  by  this  Department,  in  the  case  of  Southern 


^^ 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  91 

Pacific  B.  E.  Go^  v.  Saunders  (6  L.  D.,  98),  that  an  alien  can  acquire  no 
rigbt  to  public  land  before  filing  declaration  of  his  intention  to  become 
a  citizen.  See  also  Titamore  v.  Southern  Pacitic  li.  li.  (10  LD,  463). 
It  follows,  therefore,  that  the  decision  of  your  office  was  erroneous, 
and  the  same  is  therefore  reversed. 


RAILROAD  GRANT-FINAI^  PROOF  PROCEEDINGS. 

Florida  Ry.  and  Navigation  Co.  v.  Dodd. 

The  failore  of  a  railroad  company  to  appear  iu  reHponse  io  a  pablisbcd  uotice  of  iu- 
tention  to  Baboiit  final  proof  precludes  ito  denial  of  the  correctooss  of  the  case  as 
mibde  by  the  record,  but  forfeits  uo  right  to  which  it  is  entitled  under  the  law 
aa  shown  by  the  record. 

No  rights  can  be  acquired  by  entry  or  settlement  upon  lands  that  were  free  at  date  of 
definite  location^  and  passed  thereby  under  the  operation  of  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  July 

24,  1890. 

I  have  before  me  the  appeal  of  the  Florida  Eailway  and  Navigation 
Company  from  your  office  decision  of  May  7, 1887,  holding  for  confir- 
mation William  C.  Dodd's  pre-emption  cash  entry,  made  October  28, 
1884,  for  the  NE.  i  NE.  i  Sec.  23  5  S.  J  SW.  i  Sec.  13,  and  8E.  J  SE.  i, 
Sec.  14,  T.  18  S.,  R.  22  E.,  Gainesville  district,  Florida. 

The  tracts  in  the  odd-nnmbered  sections  are  within  the  six  mile  pri- 
mary limits  of  the  grant  claimed  by  the  Florida  Eailway  and  Navigation 
Company  (saccessors  to  the  Atlantic,  Gulf  and  West  India  Transit 
Company),  between  Waldo  and  Tampa. 

The  records  show 'that  one  Daniel  F.  Perry  made  homestead  entry 
for  the  land  iu  question  May  24, 1877,  which  was  canceled  June  30, 1880, 
also,  that  William  C.  Dodd  (the  appellant  here)  filed  declaratory  state- 
ment on  said  land,  November  24,  alleging  settlement  November  19, 
1883.  No  other  entry  or  filing  appears  to  have  been  made  therefor, 
except  the  entry  now  under  consideration. 

No  appearance  was  made  in  behalf  of  the  railroad  company  to  con- 
test the  claim  of  Dodd,  in  response  to  the  published  and  posted  notice 
of  his  intention  to  make  final  proof.  Tour  office  held  that  '<  by  such 
failure  to  appear,  said  company  waived  whatever  claim  it  might  other- 
wise have  asserted  in  the  premises,  and  is  barred  from  objecting  to 
subsequent  action  on  the  entry  in  this  (your)  office." 

There  is  no  doubt  that  by  its  ''failure  to  appear,"  when  it  had  its 
^'  day  in  court,"  the  company,  like  any  other  defaulting  party,  is  barred 
both  from  denying  the  correctness  of  the  case  made  by  the  record,  and 
from  objecting  to  the  consequences  which  the  law  attaches  to  that  case. 
But,  except  in  this  sense,  and  to  this  extent,  such  a  default  waives  no 
^<  claim  "  at  all,  and  the  absent  party  forfeits  no  right  which  even  the 
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case  made  in  its  absence  by  its  adversary  shows  that  it  has  in  law.  See 
case  of  Randolph  v.  Northern  Pacific  Railroad  Company  (9  L.  D.,  416). 

The  case  made  by  the  record  here,  admitting  the  literal  correctness 
of  every  allegation  made  by  Dodd  and  his  witnesses,  shows  the  legal- 
title  to  the  land  in  dispnte  to  be  in  the  company.  It  is  the  raling  of 
this  Department  (5  L.  D.,  107 ),  that  the  definite  location  of  this  portion 
of  the  company's  road  occurred  in  December,  1860,  and  according  to 
the  record  the  land  in  dispute  was  at  that  time  vacant  public  land. 
Neither  Perry's  homestead  entry,  of  May,  1877,  nor  Dodd's  pre-emption 
settlement,  of  November,  1883,  could  in  any  way  effect  the  company's 
right,  which  had  thus  become  vested  some  tw^ty  years  before.  The 
facts  proved  by  Dodd  go  simply  to  his  own  residence  and  improvement 
long  after  the  tract  had  ceased  to  be  public  land ;  their  being  in  proof, 
accordingly,  in  no  way  justifies  the  awarding  of  the  company's  land  to 
Dodd. 

Said  decision  is  accordingly  reversed. 


RAILROAD  GRANT^WITHBRAWAL  OK  GEKBRAL  ROUTE. 

MgAbthur  V.  Northern  Paoifio  R.  tt.  Co. 

Land  incladed  within  the  limitB  of  withdrawal  on  general  rente  is  held  in 

tion  nntil  definite  looation  of  the  road,  and  the  status  of  such  land,  under  said 
withdrawal,  is  not  affected  by  the  fact  that  said  land  also  fell  within  the  limits  of 
a  subsequent  order  which  purported  to  withdraw  it  for  indemnity  pnrpoees. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offiety  Jubf 

24, 1890. 

This  is  an  appeal  by  J.  Amos  McArtbnr  from  your  office  decision  of 
Jannary  13, 1888,  affirming  the  local  office  and  rejecting  his  application 
of  November  26, 1887,  to  make  homestead  entry  for  the  N.  i  N W.  ^ 
and  SE.  i  NW.  i  and  NW.  J  of  NE.  J  Sec.  13,  T.  5  N.,  B.  3  E.,  Van- 
couver, Washington  Territory. 

On  Angust  13, 1870,  the  Northern  Pacific  Bailroad  Company  filed  in 
yoor  office  a  map  showing  the  general  route  of  its  road  from  a  point  at 
the  mouth  of  the  Walla  Walla  river,  in  said  Territory,  along  the  course 
of  the  Golnmbia,  to  about  the  first  range  line  west  of  the  Willamette 
principal  meridian,  and  thence  north  to  the  point  where  the  interna- 
tional boundary  first  touches  the  tide  waters  of  the  Pacific  Ocean. 

Upon  the  filing  of  this  map,  the  laud  within  the  limits  of  the  grant 
to  said  company  upon  each  side  of  the  route,  as  so  indicated,  was  with- 
drawn from  settlement  by  operation  of  law.  Buttz  v.  Northern  Pacific 
E.B.  Co.,  119  U.S.,  55. 

By  joint  resolution  of  May  31, 1870,  (16  Stat.  378)  the  designations 
of  certain  lines  of  the  company's  road  were  changed:  that  which  by 
the  granting  act  was  known  as  the  branch  line  (via  the  valley  of  the 
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Columbia  river  to  a  point  at  or  near  Portland  in  the  State  of  Oregon) 
was  changed  to  ''  main  road  "  or  ^^  main  line  ",  and  that  which  had  been 
designated  as  main  line  (across  the  Cascade  mountains  to  Paget  Sound) 
was  changed  to  branch  line.  By  the  same  resolution  there  was  con- 
ferred upon  the  company  a  grant  of  lands  for  the  line  of  its  road  from 
Portland  to  Puget  Sound.  Northern  Pacific  li.  B.  Co.,  v.  McBae  (6  L. 
D.  400). 

The  land  involved  is  within  the  limits  of  the  said  statutory  with- 
drawal on  the  map  showing  that  part  of  the  general  route  of  the  North- 
ern Pacific  Railroad  between  Ainsworth  and  Portland,  filed  August  13, 
1870.  It  also  fell  outside  of  the  granted  and  within  the  indemnity 
limits  of  the  grant  as  designated  by  the  map  showing  the  definite  lo- 
cation of  the  company's  road  between  Portland  and  Kalama,  filed 
September  22, 1882. 

The  appellant  insists  that  said  withdrawal  of  August  13, 1870,  was 
by  virtue  of  the  said  joint  resolution  of  ftfay  31, 1870,  and  not  by  the 
original  grant  of  July  2, 1864;  that  the  limits  of  the  grant  by  said  reso- 
lution having  been  definitely  fixed,  the  land  not  having  been  selected 
as  indemnity  by  the  company,  and  the  order  which  purported  to  with- 
draw it  for  indemnity  purposes  having  been  revoked  by  the  Depart- 
ment, on  August  15, 1887  (6  L.  D.  133),  it  was  subject  to  the  appellant's 
application. 

I  cannot  agree  with  this  contention.  The  laud  being  within  the  limits 
of  the  withdrawal  on  the  general  route  of  the  road  between  Ainsworth 
and  Portland,  the  said  withdrawal  is  in  full  force  and  effect,  until  the 
road  is  definitely  located,  and  its  grant  thereby  defined  between  the 
points  named  and  opposite  the  tract  involved.  This  has  not  been  done. 
The  land  was,  therefore,  at  the  date  of  appellant's  application  to  enter 
sul^ect  to  such  withdrawal. 

The  fact  that  the  land  had  been  within  the  limits  of  the  order  which 
purported  to  withdraw  it  for  indemnity  purposes,  could  not  affect  its 
prior  withdrawal  by  operation  of  law. 

Your  decision  is  affirmed. 


SURVEY— SPECIAL  AGENT'S  REPOBT. 

Edward  G.  MgClellan  et  al. 

A  sorvey  shoald  not  be  approved  if  the  corners  are  not  marked  as  indicated  therein, 

and  as  required  by  the  rules  and  regulations. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offi/ce^  July 

25,  1890. 

With  your  letter  of  April  4, 1890,  you  transmit  the  papers  in  the 
matter  of  the  appeal  of  Edward  G.  McClellan  and  Thomas  K.  Stewart 
from  your  decision  rejecting  the  surveys  of  the  exterior  boundaries  of 
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townnbips  24   and  25   north,  range  31  east,  M.  D.  M.,  li^evada^  made 
under  their  joint  contract  No.  169,  executed  March  14, 1884. 

This  action  was  taken  by  your  office  upon  the  report  of  Special  Agent 
P.  F.  Bussey,  who  examined  and  inspected  said  surveys,  and  who  re- 
ported that  said  work  had  been  performed  with  gross  carelessness;  that 
very  many  corners  on  the  township  lines  were  not  found  by  the  exam- 
iner, and  that  the  field  notes  do  not  describe  any  of  the  corners  as  they 
actually  exist  in  the  field,  and  that  from  his  examination  he  did  not  find 
a  corner  so  marked  that  a  person  could  determine  in  what  township  or 
range  the  lands  were  situated.  Other  facts  are  set  forth  in  the  report  of 
the  special  agent,  showing  material  discrepancies  between  the  field 
notes  of  the  deputy  surveyors  and  the  actual  findings  of  the  special 
agent,  and  that  said  survey  was  grossly  imperfect.  If  the  facts  as 
found  by  the  special  agent  are  true,  it  can  scarcely  be  contended  by 
the  appellants  that  the  survey  should  be  accepted. 

The  appeal  from  your  decision  is  based  solely  upon  the  following 
grounds : 

The  instrament  used  by  the  iuspector  on  the  exam  in  at  ion  of  the  work  was  aoch  a 
poor  one  that  it  would  be  impossible  for  the  best  surveyor  living  to  ran  a  lim  with 
it  which  could  be  sworn  to  as  the  only  true  and  correct  line  as  the  inspector  has  done 
in  his  report,  the  said  instrniaent  being  a  very  cheap  open-sight  compass,  of  a  kind 
that  has  been  condemned  by  the  Commissioner  of  the  Land  Office  for  years,  and  not 
allowed  to  be  used  upon  any  government  surveys. 

The  iuspector  is  totally  incompetent  to  make  examinations  of  surveys,  never  hav- 
ing seen  an  instrament  till  after  he  had  been  ai)pointed  inspector  and  come  to  this 
State  a  few  weeks  before  entering  upon  this  examination. 

The  said  inspector  while  doing  the  work  and  making  out  his  report  was  under  the 
inflaence  of  Chas.  W.  Irish,  the  present  surveyor  general  for  Nevada,  who  has  used 
every  means  in  his  power  to  cast  odium  upon  all  surveys  made  in  this  State  prior  to 
his  appointment,  and,  under  this  iuAuence,  formed  an  opinion  against  said  survey 
before  making  his  examination,  ma<le  out  his  report  according  to  suggestions  from 
Chas.  W.  Irish,  and  after  said  report  was  sworn  to  and  signed  by  his  assistants  who 
certified  to  it«  correctness,  made  material  alterations  before  sending  it  to  Washing- 
ton. In  proof  of  these  charges  we  enclose  affidavits  of  the  inspector's  compassman 
and  the  draughtsman  in  the  surveyor  general's  office. 

We  therefore  protest  against  any  and  all  examinations  and  reports  made  by  the 
present  inspector  or  by  any  other  incompetent  j^erson,  and  believe  that  you  will  see 
the  injustice  of  accepting  the  reports  of  any  person  who  knows  no  more  about  sur- 
veying than  a  common  farmer  about  army  tactics. 

The  present  surveyor  general  has  made  alterations  in  field  notes  of  surveys  sent 
into  his  office  by  deputy  surveyors,  and  we  have  no  meaTis  of  ascertaining  that  he 
has  not  done  so  in  the  notes  furnished  the  inspector  by  him  of  this  survey; 

This  appeal  is  supported  by  the  affidavit  of  W.  T.  Moran,  the  com- 
passman who  assisted  the  special  agent  in  his  examination,  who  states 
that  the  instrument  used  was  inferior,  and  that  he  objected  td  under- 
take the  work  with  such  an  instrument,  but  he  was'  informed  by  Bussey 
and  Irish  that  it  was  sufficiently  accurate  for  the  purpose  of  the  exam- 
ination, as  the  object  was  simply  to  run  the  lines  close  enough  to  find 
the  corners;  that  he  expecte<l  with  the  aid  of  flagmen  to  be  able  to 
retrace  the  lines  sufficiently  well  to  meet  the  requirements,  but  before 
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the  examiuatiou  was  commenced  the  flagmen  were  discharged  by  Bas- 
sey,  and  that  he  was  required  to  ran  the  lines  without  flagmen,  depend- 
ing Entirely  upon  the  needle  for  line,  and  being  required  to  act  as  chain- 
man,  carrying  over  a  rough  and  mountainous  country,  in  addition  to  the 
instrument  and  chain,  two  heavy  pins,  weighted  with  lead.  He  further 
states: 

A  trae  line  could  not  be  run  under  such  conditions,  and  affiant  had  not  been  in- 
atracted  to  run  true  lines,  but  only  to  run  closely  enough  to  enable  the  corners  to  be 
found  with  reasonable  searching ;  and  affiant  says  that  it  was  with  this  nnderstand- 
iog,  gained  from  the  unmistakable  stateuieuts  of  C.  W.  Irish  and  P.  F.  Bussey  as  to 
the  method  and  object  of  the  examination,  that  he  consented  to  work  with  such  an 
instrument  and  in  such  a  manner ;  and  it  was  with  this  understanding  as  to  the 
requirement  and  instructions  that  he  made  affidavit  to  the  report  of  the  examina> 
tion. 

I  have  recited  and  quoted  from  the  affidavit  fully  for  the  purpose  of 
showing  that  it  does  not  necessarily  impeach  the  report  of  the  examiner 
or  the  affidavit  of  the  affiant  to  said  report,  but  merely  shows  the  diffi- 
culties under  which  he  made  his  examination.  It  does  not  show  that 
he  did  not  find  the  corners  that  should  have  been  marked  as  indicated 
by  the  field  notes  of  survey,  but  on  the  contrary  it  shows  that  he  must 
have  run  the  lines  close  enough  to  find  the  corners,  because  it  appears 
that  in  many  instances  he  found  the  corners  marked  although  not  in  the 
manner  nor  in  the  exact  spot  as  indicated  by  the  survey.  He  states 
that  he  did  not  find  any  of  the  corners  described  as  they  actually  existed 
in  the  field,  and  that  in  the  eleven  miles  of  line  examined  he  found  only 
two  quarter  section  corners,  although  he  made  diligent  search  in  the 
locality  where  they  ought  to  be  found ;  that  McGlellan,  one  of  the  con- 
tractors, told  him  before  his  examination  that  he  would  find  a  great 
many  of  the  corners  had  been  obliterated  by  the  ranch-men  who  did  not 
want  their  land  surveyed  because  they  wanted  their  cattle  and  sheep  to 
range  upon  it ;  but  that  he  took  particular  pains  to  find  out  if  this  was 
true  and  from  his  examination  found  that  there  was  no  person  living 
near  there,  nor  was  there  any  grass  or  springs  near  the  line  to  make  it 
an  object  for  any  person  to  obliterate  the  corners,  nor  was  the  character 
of  the  country  such  that  they  would  be  likely  to  be  obliterated  by  the 
elements. 

As  an  illustration  of  the  failure  of  the  deputy  surveyor  to  properly 
mark  the  comers,  I  quote  from  the  report  of  the  examiner  which  is  veri- 
fied by  the  compassmau,  in  which  he  says : 

I  desire  your  particular  attention  to  the  corner  common  to  Twps.  24  and  25,  ranges 
31  aud  32.  In  the  field  notes  of  the  contractors,  they  say,  they  set  a  post  4  ft. 
lougi  4  inches  square,  12  inches  in  the  ground.  This  poet  is  not  there.  This  corner 
is  on  a  piece  of  ground  the  like  of  which  I  have  never  seen  anywhere  only  in  this 
immediate  vicinity.  It  is  a  patch  of  black  glossy  gravel  and  is  almost  as  smooth  as 
a  floor,  and  looks  like  it  had  been  rolled  with  a  heavy  roller  and  it  is  with  difficulty 
that  a  person  can  remove  one  of  these  gravel  stones  from  the  ground.  This  is  the 
point  at  which  they  dug  pits  24  x  IH  x  12  inches, 
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Now  what  prooeas  could  have  been  used  to  place  this  gravel  back  in  its  place  so 
that  it  cannot  be  seen  that  it  has  ever  been  removed  f 

Further,  they  describe  a  mound  of  earth  2^  ft.  by  5  ft.  at  the  base,  while  I  find  a 
mound  of  stones  and  no  signs  of  any  earth.  I  can  assure  you  that  if  the  dirt  had 
been  piled  here  on  this  gravel  plat  I  think  some  traces  of  it  would  be  visible  atill. 

Further,  they  say  nothing  about  the  mound  of  stones  thai  I  find  here. 

I  have  dwelt  at  length  upon  this  last  mentioned  corner  because  it  is  a  township 
comer,  and  should  be  one  that  would  attract  their  attention  and  be  as  they  deiscribe  it. 

Further,  I  know  of  no  other  corner  any  nearer  to  what  they  describe  than  this  one. 

• 

This  is  one  of  the  many  corners  indicated  by  the  sorvey  that  the  ex- 
aminer with  the  aid  of  the  compass-man  actually  found,  notwithstand- 
ing the  difficulties  he  had  to  contend  with  in  finding  it,  at  which  no  pits 
and  mounds,  monuments  or  post,  as  shown  by  the  field  notes  could  be 
found,  or  else  were  not  marked  as  indicated  by  the  field  notes.. 

Again  the  affidavit  states  that  ^^  he  has  been  informed  and  believes  that 
the  raport  of  this  examination  was  materially  altered  by  P.  F.  Bussey 
and  0.  W.  Irish  after  it  had  been  sworn  to  by  this  affiant,  and  without 
his  knowledge  and  consent,"  but  he  does  not  state  in  what  respect  it 
was  altered,  nor  have  appellants  attempted  to  show  that  it  has  been 
altered  in  any  respect  whatever,  although  they  have  had  full  opportu- 
nity to  do  so  if  such  is  the  fact. 

A  further  discussion  of  this  question  is  unnecessary.  From  what  has 
been  stated  it  is  shown  from  the  report  of  the  examiner  that  the  survey 
was  grossly  defective  in  failing  to  mark  the  corners  as  indicated  by  tlie 
survey,  and  as  required  by  the  rules  and  regulations,  and  said  reiiort 
in  this  respect  at  least  has  not  been  impeached,  nor  have  the  appellants 
even  denied  it. 

Your  decision  is  affirmed. 


land  dbpabtmbnt— clbkk  in  subveyok  general's  offick. 

Hebbebt  MoMioeen  ET  AL. 

(On  Review.) 

Clerks  in  the  oflSce  of  the  Barreyor-general  are  clerks  or  employes  in  the  office  of  the 
Commissioner  of  the  General  Land  Office,  in  contemplation  of  law,  and  therefore, 
under  the  inhibition  of  section  4ri2  of  the  Revised  Statutes,  disqualified  to  enter 
public  land. 

Directions  given  for  the  formulation  of  a  circular  in  accordance  with  the  constrnc- 
tion  of  lavf  adopted  herein. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offlce^  July  25, 

1890. 

On  February  14, 1883,  Herbert  McMicken,  Albert  J.  Treadway,  and 
John  P.  Tweed  made  timber  land  entries  for,  respectively,  the  SE.  ■}, 
the  NW.  I,  and  the  SW.  i  of  Sec.  20,  T.  18  K,  R.  3  W.,  Seattle  land 
district,  in  the  then  Territory  of  Washington,    The  entries  were  held 
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for  cancellatioD  by  yoor  office,  on  June  II,  1888,  because  the  entrymen 
at  the  date  of  said  entries  were  employees  in  the  office  of  surveyor-gen- 
eral of  said  Territory.  On  appeal  here,  the  judgment  of  your  office  was 
affirmed  (10  L.  D.,  97),  and  the  case  is  brought  before  me  again  on  a 
motion  to  review  and  reverse  the  former  decision. 

The  material  facts  in  relation  to  the  three  entries  being  the  same, 
contrary  to  the  usual  practice,  the  three  cases  were  consolidated  and 
considered  together.  Those  facts,  as  stated  in  your  office  decision,  are 
undisputed,  and  show  that  said  tracts  were  ^^ offered"  lands  and  had 
been  such  for  seven  years ;  that  the  entrymen  were  clerks  in  the  office 
of  the  surveyor- general,  as  stated,  but  acquired  their  knowledge  of  the 
character  of  the  lands  from  personal  inspection  of  the  same,  and  that, 
prior  to  making  said  entries,  they  informed  the  register  and  receiver  of 
their  then  employment,  and  inquired  as  to  whether  there  was  any  in- 
hibition against  the  proposed  entries  by  them.  '^  The  local  officers  de- 
cided that  the  circular  of  August  23, 1876  (prohibiting  entry  by  local 
officers  and  others),  did  not  apply  to  them."  Thereupon,  the  entries 
were  made,  the  money  paid  for  the  land,  and  the  final  certificates  issued 
on  February  14, 1883,  as  before  stated.  Subsequently,  on  August  17, 
1883,  said  tracts  were  purchased  by  one  Aden  0.  King. 

Section  452  of  the  Revised  Statutes  provides  that — 

The  officers,  clerks  and  employees  in  the  Geueral  Land  Office  are  prohibited  from 
directly  or  indirectly  purchasing  or  becoming  interested  in  the  purchase  of  any  of  the 
public  land;  and  any  person  who  violates  this  section  shall  forthwith  be  removed 
from  his  office. 

It  was  held  in  my  decision  that  said  section — 

was  intended  to  extend  the  disqualification  to  acquire  public  lands  to  officers,  clerks, 
ajid  employees  in  any  of  the  branches  or  arms  of  the  public  service  under  the  control 
and  supervision  of  the  Commissioner  in  the  discharge  of  his  duties  relating  to  the 

survey  and  sale  of  the  public  lands Officers,  clerks  and  employees  in 

the  offices  of  surveyors-general  fall  clearly  within  the  mischief  contemplated  by  the 
statute,  and  the  reasou  of  the  law  applies  to  them  with  equally  as  much  force  as  to 
those  in  the  central  office  at  Washington. 

It  is  insisted  that  clerks  in  the  office  of  a  surveyor-general  do  not 
come  within  the  inhibition  contained  in  the  section  of  the  Eevised  Stat- 
utes before  quoted.  It  is  ingeniously  argued  that  the  surveyors  and 
surveying  system  of  the  United  States  were  not  a  part  of  or  under  the 
control  of  the  General  Laud  Office  until  placed  there  by  the  first  section 
of  the  act  of  July  4, 1836  (5  Stat.,  107),  now  embodied  in  section  463  of 
the  Bevised  Statutes ;  that  the  prohibition  to  be  found  in  section  four- 
teen of  said  act  of  1836  only  applied  to  officers  whose  salaries  were 
therein  "  provided  for  f^  that  clerks  in  the  surveyor's  office  not  being 
*' provided  for"  were  not  intended  to  be  included,  and  that  section  452 
of  the  Bevised  Statutes  being  a  mere  generalization  of  section  fourteen 
of  the  original  act  ought  not  to  be  construed  as  an  enlargement  of  the 
same  so  as  to  include  classes  not  embraced  in  the  original  prohibition, 
2407— Yo;- 11 7 
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In  the  case  of  the  United  States  v.  Bowen  (100  IT.  S.,  508),  the  sa- 
preme  court  say : — 

The  Revised  Statutes  must  be  treated  as  the  legislative  declaration  of  the  statute 
law  on  the  subjects  which  they  embrace  on  the  first  day  of  December,  1873.  When 
the  meaning  is  plain,  the  oonrts  cannot  look  to  the  statutes  which  have  been  revised 
to  see  if  Congress  erred  in  that  revision,  but  may  do  so  when  necessary  to  constrae 
doubtful  language  used  in  expressing  the  meaning  of  Congress. 

Can  it  be  said  that  there  is  sach  an  ambigaity  aboat  section  452  as  to 
require  a  resort  to  the  original  act  to  ascertain  the  meaning  of  said  sec- 
tion. Such  ambiguity  is  not  on  the  face  of  the  section,  for  it  plainly  and 
clearly  prohibits  officers,  clerks  and  employees  of  the  General  Land 
Office  from  being  interested  directly  or  indirectly  in  the  purchase  of  the 
public  lands.  This  prohibition  can  hardly  be  misunderstood  by  any 
one  reading  it.  I  do  not  think  therefore  it  is  a  case  of  ambiguity  when 
the  language  of  the  original  act  should  be  referred  to,  but  that  we  must 
accept  said  section  as  the  expression  of  the  legislative  will. 

It  is  therefore  apparent  that  officers,  clerks  and  employees  of  the 
General  Land  Office  are  prohibited  from  being  interested  in  the  purchase 
of  the  public  lands.  Are  the  entrymen  herein  either  officers,  clerks  or 
employees  of  the  General  Land  Office  ? 

Section  441  of  the  Revised  Statutes  says  that  the  Secretary  of  the 
Interior  is  charged  with  tbe  supervision  of  the  public  lands.  Section 
462  of  the  Revised  Statutes  says  there  shall  be  in  the  Department  of  the 
Interior  a  Commissioner  of  the  General  Land  Office,  and  section  453 
says : 

Tbe  Commissioner  of  the  General  Land  Office  shall  perform,  under  the  direction  of 
the  Secretary  of  the  Interior,  all  executive  duties  apxiertaining  to  the  8urve3'ing  aud 
sale  of  the  public  lands  of  the  United  States,  or  iu  any  wise  respecting  such  public 
lands,  etc. 

The  surveyor-general  is  appointed  by  the  President  and  his  salary  is 
fixed  by  law.  Congress  msikes  an  appropriation  therefor  and  for  clerk 
hire  and  other  expenses  in  his  office  in  gross.  These  appropriations  are 
expended  by  him.  The  clerks  are  selected  and  their  compensation 
fixed  by  him.  But  these  appropriations  are  all  contained  in  the  general 
appropriation  bill  for  the  Department  of  the  Interior,  which  is  charged, 
through  the  Commissioner  of  the  General  Land  Office,  with  the  admin- 
istration of  the  land  affairs  of  the  nation.  Through  the  General  Land 
Office  the  money  is  advanced  to  the  surveyor-general  to  meet  the  salaries 
of  clerks  aud  other  expenses  of  his  office.  All  is  done  under  the  direc- 
tion and  supervision  of  the  Commissioner  of  the  General  Land  Office. 
The  surveyor-general  is  required  to  and  does  make  report  quarterly  to 
the  Commissioner  of  all  his  expenses,  aud  an  annual  report  of  all  his 
work  for  the  year.  These  accounts  are  allowed  or  disallowed  as  seems 
proper.  Among  the  other  expenses  which  undergo  this  scrutiny  is  clerb 
hire.  His  employment  of  clerks,  as  well  as  the  amounts  to  be  paid  them, 
is  regulated,  in  this  manner,  by  the  Commissioner.    The  right  to  do  so 
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has  never  been  questioned,  so  far  as  I  can  ascertain.  Thus  the  clerks, 
though  selected  by  the  surveyor-general,  are  paid  by  the  Oommissioner 
at  a  compensation  allowed  by  him,  and  it  makes  no  difference  that  the 
pay  comes  out  of  the  appropriation  for  surveys,  since  the  whole  subject 
is  under  the  supervision  of  the  Commissioner. 

For  the  reasons  here  given,  in  addition  to  those  before  stated,  I  have 
no  difficulty  in  affirming  the  former  ruling  that  cterks  in  the  office  of 
surveyor-general  are  clerks  or  employes  in  the  office  of  the  Commis- 
sioner of  the  tieneral  Land  Office,  in  contemplation  of  law,  and  there- 
fore within  the  inhibition  of  section  452  of  the  Revised  Statutes. 

But  it  is  urged  in  behalf  of  the  entrymau  that  this  construction  of 
th^  law,  if  correct,  is  new,  and  should  not  be  made  retrospective  so  as 
to  affect  entries  which  were  made  when  a  different  construction  of  the 
law  prevailed  in  the  Department. 

If  the  statute  were  one  admitting  of  a  doubtful  construction,  there 
might  be  some  force  in  this  last  position.  But  in  the  face  of  what  I 
regard  as  its  plain  prohibition,  in  a  matter  of  so  much  importance,  as  a 
proper  administration  of  the  land  department  by  officers  free  from  the 
enticements  of  personal  speculation,  I  do  not  feel  that  I  would  be  justi- 
fied in  permitting  a  violation  of  the  law  in  this  instance,  more  than  in 
any  other. 

The  motion  is  denied  and  the  papers  are  hei'ewith  sent  to  you. 

As  the  action  of  the  register  and  receiver  in  this  case  may  lead  to  the 
belief,  in  the  public  mind,  that  the  prohibition  of  the  law  does  not 
apply  to  all  the  officers  and  employees  of  the  General  Land  Office,  you 
are  directed  to  cause  to  be  formulated  a  circular,  in  accordance  with 
the  construction  placed  upon  the  law  herein,  which  shall  be  so  compre- 
hensive and  specific  as  to  meet  all  the  requirements  of  the  law,  and  to 
cover  the  cases  of  all  officers  or  employees  of  the  Land  Department, 
wherever  located  or  employed.  This  circular  when  prepared  will  be 
transmitted  to  me  for  approval. 


DOUBLE  MINIMUM  LAND- ACTS  OF  JUNE  15,  1880,  AKD  MARCH  2,  1880. 

John  Baxter. 

Land  within  the  limits  of  a  railroad  grant,  and  reduced  in  price  by  the  act  of  June 
15,  1880, 18  again  raised  to  doable  minimum  if  Hubaequently  falling  within  the 
limits  of  another  grant. 

Section  4,  act  of  March  2,  1889,  does  not  reduce  the  price  of  land  within  the  limits 
of  a  railroad  grant,  if  the  portion  of  railroad  opposite  tiiereto  was  couipleted 
prior  to  the  passage  of  said  act. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  July  25, 

1890. 

I  am  in  receipt  of  yoar  communication  of  June  21,  1890,  transmitting 
for  my  conBideration  the  application  of  John  S.  Baxter  for  repayment 
of  one  dollar  and  twenty-flve  cents  per  acre,  excess  paid  upon  cash 


100  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

entry  for  the  S,  J  SW.  i,  N  W.  i  SW.  J  and  SW.  J  NW.  J,  Sec.  22,  T. 
49  N.,  B.  6  W.,  Ashland,  Wisconsin. 

It  appears  that  said  entry  was  made  by  Baxter  August  14, 1889,  and 
payment  was  made  thereon  at  the  rate  of  two  dollars  and  fifty  cents 
per  acre.  Application  for  repayment  of  said  excess  was  made'by  Bax- 
ter, which  was  refused  by  your  office  May  17, 1890,  and  he  now  files  a 
motion  for  review  of  said  decision,  which  you  have  referred  for  my  con- 
sideration. 

The  land  in  controversy  was  increased  to  double  minimum  by  being 
within  the  limits  of  the  grant  to  the  Chicago,  St.  Paul,  Minneapolis  and 
Omaha  Railroad  Company,  as  shown  by  map  of  definite  location  filed 
June  17,  1858,  and  was  offered  at  that  price  June  21,  1859. 

The  third  section  of  the  act  of  June  15, 1880  (21  Stat.,  237),  pro- 
vided : — 

That  the  price  of  lands  now  subject  to  entry  which  were  raised  to  two  dollars  and 
fifty  cents  per  acre,  and  pat  in  market  prior  to  January,  eighteen  hundred  and  sixty- 
one,  by  reason  of  the  grant  of  alternate  sections  for  railroad  purposes  is  hereby  re- 
duced to  one  dollar  and  twenty-five  cents  per  acre. 

This  land  having  been  raised  to  double  minimum  prior  to  January, 
1861,  was  by  the  terms  of  said  act  reduced  to  one  dollar  and  twenty- 
five  cents  per  acre ;  but  subsequently  it  fell  within  the  limits  of  the 
grant  to  the  Northern  Pacific  liailroad  Company,  by  definite  location, 
mside  July  6, 1882,  and  by  reason  thereof  was  again  raised  to  two  dol- 
lars and  fifty  cents  per  acre. 

The  fourth,  section  of  the  act  of  March  2, 1889  (25  Stat.,  854),  pro- 
vides : 

That  the  price  of  all  sections  and  parts  of  sections  of  the  public  lands  within  the 
limits  of  the  portions  of  the  several  grants  of  lands  to  aid  in  the  construction  of  rail- 
roads which  have  been  heretofore  and  which  may  hereafter  be  forfeited,  which  were 
by  the  act  making  such  grants  or  have  since  been  increased  to  the  double  minimum 
price,  and,  also,  of  all  lauda  within  the  limits  of  any  such  railroad  grant,  but  not 
embraced  in  snch  grant  lying  adjacent  to  and  coterminous  with  the  portiong  of  the 
line  of  any  such  railroad  which  shall  not  be  completed  at  the  date  of  this  act,  is  hereby 
fixed  at  one  dollar  and  twenty-five  cents  per  acre. 

This  tract  is  within  the  limits  of  a  portion  of  the  Korthern  Pacific 
Eailroad  Company  that  was  completed  at  the  date  of  the  passage  of  the 
act  of  March  2,  1889,  and  was  therefore  not  afiected  by  said  act,  but 
the  price  remained  at  two  dollars  and  fifty  cents  per  acre,  which  was 
the  price  of  the  land  on  August  14, 1889. 

This  case  differs  from  the  case  of  Jiicob  A.  Gifford  (8  L.  D.,  583),  in 
this :  In  the  Giii'ord  case  the  land  was  opposite  a  portion  of  the  rosui 
that  had  not  been  completed  at  the  date  of  the  act  of  March  2, 1889,  and 
the  price  of  said  land  having  been  fixed  by  said  act  at  one  dollar  and 
twenty-five  cents  per  acre,  it  was  held  that  the  double  minimum  price 
having  been  charged  for  said  land  upon  an  entry  made  subsequent  to 
the  passage  of  the  act,  was  erroneous,  and  repayment  should  therefore 
be  allowed.    But  in  the  present  case  the  land  was  double  minimum  at 


• 
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the  date  of  the  purchase,  and  the  i)rice  of  two  dollars  and  fifty  cents 
per  acre  was  not  erroneously  charged.  There  is  no  ruling  of  the  Depart- 
ment, either  in  the  case  of  Jacob  A.  Gifford  (supra),  the  decision  re- 
ferred to  in  your  letter,  or  in  the  case  of  George  I.  Clark  (6  L.  D.,  167), 
that  would  authorize  repayment  of  any  part  of  the  purchase  money  in 
this  case,  but  the  doctrine  therein  announced  is  direx^tly  to  the  con- 
trary.   The  application  should  be  refused. 


RULES  OF  PRACTICE-APPEAL. 

Vesuvius  Lode. 

The  Department  will  not  nndertake  to  review  a  decision  of  the  General  Land  Office 
in  the  absence  of  an  appeal,  where  dne  notice  of  the  right  to  snch  remedy  has 
been  given,  and  no  reason  is  shown  for  failure  to  comply  with  the  rales  of  prac- 
tice. 

Secretary  Noble  to  the  Commissumer  of  the  General  Land  Office^  July  25, 

1890. 

On  June  5,  last  "Sam'l  J.  Wallace,  for  J.  O.  Voorhies"  filed  a  memo- 
randum stating  certain  facts  in  reference  to  the  Vesuvius  Lode  claim 
in  the  Pueblo  district,  Golorado,  and  claiming  that  Yoorhies  was  en- 
titled to  a  patent  for  a  certain  portion  of  the  same. 

The  paper  was  referred  to  you  for  your  consideration  and  a  statement 
of  the  facts.    Your  report,  dated  June  16,  is  now  before  me. 

It  appears  that  on  December  31, 1883,  Joseph  Oscar  Yoorhies  made 
mineral  entry  upon  said  Vesuvius  Lode  claim,  lying  partly  in  Sec  8, 
partly  in  Sec.  17,  and  partly  in  Sec.  16,  T.  22  S.,  R.  72  W. ;  that  on  Jan- 
uary 8, 1885,  your  office  held  the  entry  for  cancellation  to  the  extent  of 
the  portions  lying  in  sections  16  and  17,  on  the  ground  that  the  title  to 
section  16  was  in  the  State  of  Golorado  under  the  grant  for  school  pur- 
poses, and  because  the  portion  in  section  17  was  embraced  in  a  patent 
issued  to  one  David  C.  Douglas  on  January  2,  1880. 

No  appeal  therefrom  was  taken.  On  February  14, 1890,  your  office 
canceled  said  entry  in  accordance  with  said  former  decision,  and  by 
letter  of  the  same  date  directed  that  additional  evidence  be  furnished 
<^  of  the  existence  of  a  vein  or  lode  within  the  portion  of  the  claim  in 
section  8,  the  course  and  direction  thereof,  and  a  certificate  by  the  United 
States  surveyor-general  showing  the  statutory  expenditure  of  $500, 
upon  and  for  the  development  of  the  aforesaid  portion  in  section  8,"  and 
stated  that  in  case  of  failure  to  submit  such  evidence  within  sixty  days 
from  notice,  the  remainder  of  the  entry  would  be  held  for  cancellation. 

Yon  state  that  claimant  has  filed  no  appeal,  although  advised  of  his 
right  so  to  do,  and  you  decline  to  recommend  that  the  entry  so  can- 
celed in  part  be  re-instated,  or  that  the  unpatented  portion  be  approved 
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for  patenting:,  as  long  as  claimant  fails  to  comply  with  yonr  said  require- 
ments. 

The  memorandum  filed  is  not  sworn  to.  It  allep^es  that  claimant  ob- 
tained his  right  to  said  claim  in  accordance  with  law,  that  some  one 
surreptitionsly  obtained  patent  to  the  portion  in  section  17,  "  by  means 
of  script;  but  subsequently  gave  quitclaim  to  this  claimant  in  recog- 
nition of  his  rights; "  that  said  claimant  has  in  good  faith  spent  thou- 
sands of  dollars  on  the  lode. 

Claimant  asks  that  the  government  issue  a  patent  for  the  part  of  the 
claim  in  section  8,  without  requiring  compliance  with  the  directions  of 
your  office. 

The  questions  presented  are  not  in  any  sense  proi)erly  before  the  De- 
partment. If  claimant  has  been  injured  by  the  decision  of  3^our  office 
his  remedy  lies  in  appeal.  It  appears  he  has  been  notified  of  this  and 
has  failed  to  avail  himself  of  this  remedy.  JN'o  reason  is  given  for  his 
failure.  The  vast  amount  of  litigation  in  the  Department  renders  it 
necessary  that  certain  rules  of  practice  be  adopted,  to  the  end  that  cases 
be  regularly  and  certainly  disposed  of.  The  Department  can  not  under- 
take in  justice  to  itself  and  claimants  to  waive  an  observance  of  such 
rules  when  no  cause  whatever  appears  for  so  doing. 

The  application  is  accordingly  dismissed. 


CONTEST— APPLICATION— PROCEEDINGS  BY  THE  GOVERNMENT. 

Dean  v.  Petebson. 

Daring  the  peudency  of  a  rule  to  show  cause  why  an  entry  should  not  be  canceled  for 
failure  to  submit  proof  within  the  statutory  period,  an  application  to  contest  said 
entry  should  not  be  allowed. 

The  rejection  of  an  application  to  contest  an  entry  carries  with  it  the  rejection  of  an 
accompanying  application  to  enter. 

First  Assistant  Secretary  Chandler  to  tlie  Commissioner  of  tlie  General 

Land  Office^  July  28, 1890. 

On  April  7,  1879,  Chades  E.  Peterson  made  homestead  entry  for  the 
NE.  J,  Sec.  11,  T.  16  8.,  R.  23  W.,  Hays  City  now  Wa  Keeney,  Kansas. 

On  Jnne  12,  1886,  a  letter  (not  registered),  to  which  no  response  has 
been  made,  was  sent  (presumably)  from  the  local  office  to  Peterson  at 
the  post-office  nearest  said  tract,  calling  upon  him  to  show  cause  why 
his  said  entry  should  not  be  canceled  for  failure  to  make  proof  within 
the  statutory  period  of  seven  years. 

On  February  26, 1887,  G.  Frank  Dean,  alleging  a  failure  by  Peterson 
to  establish  and  maintain  his  residence  on  the  land,  applied  to  contest 
the  said  entry,  and  also  to  make  homestead  entry  for  the  land. 

The  local  office  rejected  Dean's  application  to  contest,  on  account  of 
the  pendency  of  the  said  rule  to  show  cause,  and  his  application  to 
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enter  on  account  of  the  existing  entry  of  Peterson.  This  action  was  on 
appeal  by  Dean  sustained  by  your  office  decision  of  September  24, 1888. 
Dean  appeals. 

The  proceeding  by  the  government  against  the  Peterson  entry  (shown 
by  the  records  of  your  office  to  be  uncanceled)  was,  at  the  time  of 
Dean's  application  to  contest,  and,  so  far  as  the  record  disclosed,  is  still 
pending.  As  no  rights  can  be  acquired  under  an  affidavit  of  contest 
filed  during  the  pendency  of  proceedings  against  the  entry  by  the  gov- 
ernment (Canning  v.  Fail,  10  L.  D.,  657),  the  said  application  was 
properly  rejected.  Dean's  homestead  application  must  also  be  denied, 
as  the  rejection  of  an  application  to  contest  necessarily  carries  with  it 
the  rejection  of  the  accompanying  application  to  enter.  Drury  v.  Shet- 
terly,  9  L.  D.,  211 ;  Arthur  B.  Cornish,  id.,  669. 

The  decision  appealed  from  is  affirmed  and  your  office  is  directed  to 
take  prompt  action  with  regard  to  the  entry  of  Peterson. 


INDIAN  LANDS-ALLOTMKNT— ACTS  OF  MAY  «3,  187«,  AND  FEBRUARY 

8,  1887. 

John  and  Peter  Anderson. 

Members  of  the  Citizen  band  of  Pottawatomie  Indians  may  elect  whether  tbey  wiU 
take  allotments  nnder  tbe  act  of  May  2^^  1872,  or  February  S,  1887. 

New  selections  may  be  allowed  under  the  act  of  1872  in  lieu  of  allotments  thereunder 
pending  and  nnperfected  at  tbe  passage  of  tbe  acts  of  March  1,  and  2,  1889,  and 
certificates  of  such  allotments  may  issue  on  the  payment  of  tbe  sum  per  acre 
originally  given  by  tbe  United  States  tor  tbe  land. 

Secretary  Noble  to  the  Commissioner  of  Indian  Affairs^  July  14, 1890. 

I  acknowledge  the  receipt  of  yourcoramanication  of  March  4,  1890, 
relative  to  allotments  of  lands  to  John  and  Peter  Anderson  members 
of  the  Citizen  band  of  Pottawatomie  Indians. 

I  concur  in  yonr  opinion  that  these  Indians  are  entitled  to  have  the 
lands  selected  allotted  to  them  under  the  act  of  May  23,  1872,  and  to 
certificates  of  allotment  for  such  land  upon  the  payment  of  thirty  and 
fifteen  cents  per  acre  respectively,  if  they  so  elect  to  take  allotments 
under  said  act;  and  that  certificates  should  issue  in  the  name  of  Julia 
Anderson  for  the  land  allotted  to  her  in  1875,  npon  similar  payment  of 
fifteen  cents  per  acre. 

I  transmit  herewith  an  opinion  of  the  Honorable  Assistant  Attorney 
General  for  the  Department  of  the  Interior,  in  relation  to  the  matter, 
and  an  order  of  the  President,  modifying  executive  orders  of  May  24, 
1887,  and  July  12,  1889,  and  granting  authority  to  the  Citizen  Potta- 
watomie Indians  to  elect  whether  they  will  take  allotments  under  the 
act  of  1872  or  1887. 
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OPINION. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  Interior,  June 

11, 1890. 

I  have  tbe  honor  to  acknowledge  the  receipt,  by  reference  of  Assistant 
Secretary  Bussey  on  tbe  3l8t  of  March,  of  a  communication  from  the 
Commissioner  of  Indian  Affairs  relative  to  the  applications  of  two  mem- 
bers of  the  Citizen  band  of  Pottawatomie  Indians  for  allotments  oflauds 
under  the  provision  of  the  act  of  May  23, 1872  (17  Stats.,  159).  By  said 
reference,  my  opinion  is  asked  "  as  to  the  price  per  acre  to  be  paid  by 
the  within-named  Indians  for  the  lands  to  be  allotted  to  them." 

Said  act  of  1872,  entitled  "An  act  to  provide  homes  for  tbe  Potta- 
watomie and  absentee  Shawnee  Indians  in  the  Indian  Territory,"  pro- 
vides for  allotments  of  land  to  each  member  of  the  Pottawatomie 
Citizen-baud  within  the  limits  of  the  thirty-mile  square  tract  selected 
for  the  Pottawatomie  Indians  in  the  Indian  Territory,  west  of  the  Semi- 
nole reservation 

To  each  head  of  a  family,  and  to  each  other  member  twenty-one  years  of  age,  not 
more  than  one  quarter  Bection,  and  to  each  minor  of  the  tribe  not  more  than  eighty 
acres,  and  such  allotments  shall  be  made  to  include,  as  far  as  possible,  for  each  family, 
the  improvements  i^hich  they  have  made. 

Provision  was  made  in  said  act  for  the  issuance  of  certificates  to  the 
allottees,  and  that  the  land  allotted  shall  be  exempt  from  taxation,  and 
"  shall  be  alienable  in  fee.  or  leased  or  otherwise  disposed  of  only  to  the 
United  States,  or  to  persons  of  Indian  blood,  lawfully  residing  within 
said  Territory  with  permission  of  the  President,  and  under  such  regula- 
tions as  the  Secretarj^  of  the  Interior  shall  prescribe."  It  was  further 
provided 

That  such  allotments  shall -be  made  to  such  of  the  above-described  persons  as  have 
resided  or  shall  hereafter  reside  three  years  continuously  on  such  reservation,  and 
that  the  cost  of  such  lands  to  the  United  States  shall  be  paid  from  any  fund  now 
held,  or  which  may  be  hereafter  held  by  the  United  States  for  the  benefit  of  such 
Indians,  and  chars^ed  as  a  part  of  their  distributive  share,  or  shall  be  paid  by  said 
Indians  before  such  certificates  are  issued. 

It  appears  that  under  the  provisions  of  said  act  twelve  allotments 
were  made  in  1875  to  John  Anderson  and  Peter  Anderson  and  mem- 
bers of  their  families,  and  a  schedule  of  the  same  was  approved  by  Sec- 
tary Chandler  on  !Nrovember  23,  1875. 

On  May  23, 1887  (Ind.  Div.,  v.  50,  p.  358),  the  Department  in  a  letter 
to  the  President  concurred  in  the  opinion  expressed  by  the  Indian  Of- 
fice that  the  Citizen  Pottowatomie  Indians  are  entitled  to  allotments 
under  the  act  of  February  8,  1887  (24  Stats.,  388),  if  they  so  desired. 
The  President  on  May  24,  same  year,  approved  the  recommendation  of 
the  Department  and  duly  authorized  it  to  allow  allotments  to  said  In- 
dians under  said  act  of  1887. 
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On  Jaly  10,  1889,  the  Department  transmitted  to  the  President  for 
his  action  the  recommendation  of  the  Indian  Office,  in  which  the  De- 
partment concurred,  that  said 

order  of  the  President  of  May  24,  1887,  be  canceled,  and  a  new  order  issued  authoriz- 
ing allotments  thereon,  so  that  children  born  since  May  24,  1887,  may  receive  allot- 
ments, but  that  those  who,  since  the  date  of  the  President's  order  above  referred  to, 
have  passed  the  age  of  eighteen  years,  or  who  have  married,  may  receive  the  quantity 
of  land  allowed  them  by  the  provisions  of  the  act. 

This  recommendation  was  approved  by  the  President  on  July  12, 1889, 
and  by  departmental  letter  of  July  13,  same  year,  was  transmitted  to 
the  Indian  Office,  with  the  statement  that  said  authority  of  the  Presi- 
dent was  ^^  for  the  allotment  of  lands  to  the  absentee  Shawnee  and  Cit- 
izen Pottawatoinies,  located  on  the  Pottawatomie  reservation,  Indian 
Territory,  under  the  provisions  of  the  act  of  February  8, 1887.'^ 

It  further  appears  that  one  of  the  applicants,  namely,  John  Ander- 
son, on  July  18, 1889,  claimed  the  right  to  have  allotted  to  him  under 
said  act  of  1887,  the  quantity  of  land  allowed  to  allottees  under  said  net 
of  1872,  free  of  payment  to  the  United  States  for  any  part  thereof;  that 
if  tills  was  not  so,  then  he  had  the  right  to  allotments  under  both  acts, 
as  both  were  still  in  force ;  and  that  if  wrong  in  both  of  said  claims,  he 
should  be  allowed  the  quantity  of  land  named  in  the  act  of  1872,  upon 
payment  of  the  price  as  therein  required.  The  Indian  Office  advised 
the  attorney  of  said  Anderson,  on  September  4, 1889  (id.,  vol.  60,  p.  385), 
that  his  clients  must  elect  to  take  their  allotments  under  one  or  the 
other  of  said  acts,  and  that  they  would  not  be  allowed  to  take  under 
both.  The  Honorable  Commissioner  expresses  the  opinion  that  said 
Indians  are  entitled  to  allotments  under  said  act  of  1872 ;  that,  although 
the  lands  selected  by  said  applicants  for  themselves  and  families,  ex- 
cept the  allotment  in  the  name  of  Julia  Anderson,  are  not  those  ap- 
proved by  Secretary  Chandler,  as  aforesaid,  yet,  since  the  Department 
has  generally  allowed  allottees  to  change  their  selections  upon  sufficient 
showing,  at  any  time  prior  to  the  "issuance  of  the  evidence  of  title,'^ 
said  applicants  should  be  allowed  allotments  for  lands  selected  by  them 
under  said  act  of  1872,  if  there  are  no  prior  valid  claims  thereto,  upon 
the  payment  of  thirty  and  fifteen  cents  per  acre,  respectively,  and  that 
certificate  shall  issue  in  the  name  of  Julia  Anderson  upon  the  al- 
lotment made  in  her  name  in  1875,  upon  a  like  payment  of  fi  teen  cents 
per  acre.  The  lands  applied  for  by  John  Anderson  are  part  of  the  lands 
of  the  Creek  Nation  of  Indians  ceded  to  the  United  States  for  homes 
for  such  other  civilized  Indians  a«  the  United  States  may  choose  to  set- 
tle thereon^  under  the  provisions  of  the  treaty  of  June  14, 1866  (14  Stats., 
785),  to  the  United  States  in  consideration  of  the  sum  of  thirty  cents 
per  acre.  (See  Article  III  id.,  p.  786.)  On  March  1,  1889  (25  Stats., 
757),  Congress  ratified  and  confirmed  the  agreement  made  with  said 
Indians  on  January  19, 1889,  by  Secretary  Vilas,  whereby  the  Indians 
made  an  absolute  cession  of  said  land,  in  consideration  of  a  sum  esti- 
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mated  to  amoant  tQ  $1.25  per  acre.  By  the  treaty  of  March  21,  1866 
(14  Stats.,  755),  the  Seminoles  ceded  to  the  United  States  their  lands 
''  to  locate  other  Indians  and  freedmen  thereon,"  the  consideration  be- 
ing fifteen  cents  per  acre,  and  by  section  twelve  of  the  act  of  Con^^ress 
approved  March  2,  1889  (25  Stats.,  1004)  an  additional  sum  of  noioney 
was  appropriated  'Ho  pay  in  full  the  Seminole  Nation  of  Indians  for  all 
their  right,  title,  interest  and  claio  which  said  nation  of  Indians  may 
have  in  and  to  certain  lands  ceded"  by  said  treaty  of  1866,  which  is 
estimated  to  amount  to  ninety* four  cents  per  acre. 

The  question  submitted  is  whether  said  applicants  shall  be  required 
to  pay  the  amount  originally  allowed  to  said  Greek  and  Seminole  In- 
dians, respectively,  namely,  thirty  and  fifteen  cents  per  acre,  or  the 
full  amount  paid  by  the  United  States  for  the  complete  Indian  title  and 
claim. 

The  answer  to  said  inquiry  involves  the  further  question  whether 
said  applicants  can  have  allotments  under  said  act  of  1872,  or  can  be 
allowed  to  have  allotments  under  the  act  of  1887,  at  their  election.  If 
said  executive  action,  as  above  recited,  is  to  remain  unrevoked  and  un- 
changed, then  it  would  seem  that  the  applicants  would  be  required  to 
take  allotments  under  said  act  of  1887. 

Said  letter  to  the  President  transmitted  the  communication  of  theCom- 
missioner  of  Indian  Affairs  ^^  upon  the  subject  of  the  allotment  of  lands 
in  severalty  to  members  of  the  Citizen  band  of  Pottawatomies  and  the 
absentee  Shawnee  Indians  "  located  upon  the  reservation  as  aforesaid. 
It  quotes  from  the  report  of  the  Commissioner  relative  to  the  amount 
of  land  allowed  to  each  allottee,  as  follows : 

To  each  head  of  a  family,  and  to  each  other  member  twenty-one  years  of  age  not 
more  than  one  hundred  and  sixty  acres,  and  to  each  minor  of  the  tribe  not  more  than 
eighty  acres,  the  cost  of  the  same  to  be  reimbursed  to  the  United  States  before  cer- 
titioates  are  issued.  Three  years  continuous  residence  upon  the  reservation  is  also 
required. 

Under  this  provision,  married  women  over  twenty-one  are  entitled  to  not  more 
than  eighty  acres,  while  under  the  allotment  act  of  February  8,  1887,  they  are  en- 
titled to  no  land.  Minors  are  also  entitled  to  not  more  than  eighty  acres,  while  under 
the  act  of  February  B,  1887,  minors  under  eighteen,  not  orphans,  are  entitled  to  forty 
acres. 

And  ^^  as  the  Indians  were  required  to  pay  for  their  land  under  the 
act  of  1872,"  the  Commissioner  expresses  the  opinion,  ^' that  the  said 
act  can  in  no  way  govern  the  quantity  of  land  to  be  allotted  under  the 
later  act.'^ 

The  statement  of  the  Commissioner  relative  to  the  limitation  of  the 
quantity  of  land  to  be  allotted  to  the  married  women  of  the  Potta- 
watomies is  erroneous,  as  the  act  of  1872  provides  that  each  Indian 
over  twenty -one  years  of  age  may  have  not  more  than  one  hundred  and 
sixty  acres. 

The  President  was  required  to  give  dfrection  "  for  the  allotments  of 
lands  to  the  Indians  indicated  under  the  act  of  February  8,  1887," 
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which  he  did  on  May  24, 1887.  The  sabsequent  execative  action  did 
not  change  the  direction  as  to  the  act,  ander  which  allotments  to  said 
Indians  were  to  be  made.  This  direction  of  the  President  is  binding 
upon  this  Department  until  changed  or  modified  by  the  proper  execa- 
tive action.  Until  authority  is  given  by  the  President  to  allow  said 
applicants  to  receive  allotments  nnder  said  act  of  1872,  in  my  judg- 
ment, they  can  not  be  allowed  to  take  allotments  thereunder. 

The  question  '<  as  to  the  proper  form  in  which  patents  should  be 
issued  for  lands  allotted,  and  to  be  allotted,  to  the  Lac  de  Flambeau 
band  of  Chippewa  Indians,  in  Wisconsin,"  was  submitter!  for  my  opin- 
ion by  Acting  Secretary  Chandler.  In  my  opinion,  dated  September  18, 
1889,  it  was  held  (1)  that  the  treaty  of  September  30,  1854  (10  Stats., 
1109),  was  not  repealed,  changed  or  modified  by  said  act  of  1887 ;  (2) 
that  the  right  of  allotment  was  conferred  by  said  treaty  of  1854,  and 
that  patents  for  allotments  thereunder  should  be  in  accordance  with 
the  terms  of  said  treaty,  whether  the  selections  and  allotments  were 
made  or  the  approvals  signed  before  or  after  the  passage  of  the  act  of 
1887.  This  opinion  was  concurred  in  by  you  on  September  23, 1889, 
and  transmitted  to  the  Commissioner  of  Indian  Affairs  for  his  informa- 
tion (9  L.  D.,  392).  It  may  be  observed  that  the  precise  question  sub- 
mitted was :  '<  What  kind  of  patent  should  issue  where  allotments  were 
made  under  the  treaty  of  1854,  and  subsequent  to  the  act  of  1887 ;"  and 
the  answer  was  made  that  they  should  issue  under  the  provisions  of 
said  treaty.  There  are  expressions  in  said  opinion  which  possibly  con- 
vey the  impression  that  all  allotments  provided  for  by  acts  or  treaties 
prior  to  said  act  of  1887  must  necessarily  be  made  under  the  terms  of  the 
prior  act  or  treaty,  but  the  language  of  the  whole  opinion  shows  that 
it  was  not  the  intention  to  so  hold.  It  must  be  remembered  that  sec- 
tion one  of  the  act  of  1887  expressly  provides : 

That  where  the  treaty  or  act  of  Congress  setting  apart  such  reservatiou  provides 
for  the  aUotinent  of  lands  in  severalty  in  quantities  in  excess  of  those  herein  pro- 
videdy  the  President,  in  making  allotments  upon  such  reservation,  shall  allot  the  lands 
to  each  individual  Indian  belonging  thereon  in  quantity  as  specified  in  such  treaty 
or  act. 

Since  under  said  act  of  1872  a  larger  amount  of  land  may  be  taken 
than  under  the  act  of  1887,  the  applicants  should  be  allowed  allotments 
under  the  former  act.  It  is  true  that  under  said  act  of  1872,  the  lauds 
allotted  must  be  paid  for  by  the  allottees ;  but  that  fact  alone  does  not 
deprive  the  Indians  of  the  right  to  take  under  said  act  if  they  so  elect. 
As  to  the  price,  it  would  seem  but  just  that  the  Indians  be  permitted 
to  pay  the  amount  originally  given  by  the  United  States  for  the  land, 
1)ecau8e  they  would  have  been  so  entitled  at  the  time  the  allotments 
-were  made  prior  to  the  acts  of  1889  {svpra),  and  as  they  relinquish 
these  lands  for  the  new  allotments  desired,  it  is  practically  an  ex- 
change of  lands,  and  I  therefore  concur  in  the  opinion  of  the  Commis- 
sioner that  the  Indians,  if  allowed  allotments  under  said  act  of  1872, 
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sliould  bo  required  to  pay  for  the  laud  allotted  the  price  clesiguated  in 
said  treaties  uuder  which  they  were  ceded  to  the  United  States.     Bat 
I  am  clearly  of  the  opinion  that  no  allotments  should  be  allowed  ander 
said  act  of  1872,  until  said  executive  action  be  revoked  or  modified.    I 
see  no  objection,  if  anthority  be  given  by  the  President,  to  allowing 
said  Indians  to  elect  under  which  of  said  acts  they  will   take  Mot- 
ments ;  but  until  the  President  so  directs  I  am  of  the  opinion  that  said 
applicants  can  take  new  allotments  only  under  the  act  of  1887,  and 
should  not  be  required  to  pay  any  price  for  the  lands  selected  by  tbem. 


UAILROAD  GRANT— ISSUANCE  OF  PATENTS. 

Union  Pacific  Ky.  Co.,  Kansas  Division. 

Tlie  failnro  of  the  Leavenworth,  Pawnee  and  Western  Company  to  signify  under  seal 
its  acceptance  of  the  provisions  of  the  act  of  July  1,  1862,  does  not  defeat  the 
right  to  patents  thereunder,  for  (1)  section  nine  of  said  act,  by  which  the  grant 
is  made  to  this  company,  does  not  in  terms  require  said  acceptance  to  bennder 
seal;  and  (2)  the  res.dution  of  the  board  of  directors  of  said  company  accept- 
ing said  provisions,  duly  certified  as  the  action  of  said  board,  was  received  by 
the  Department  as  a  valid  acceptance  of  said  provisions,  and  the  validity  thereof 
sabseqnently  recognized  by  the  Department  and  Congress,  the  road  constructed 
and  titles  vested  on  the  faith  of  that  transaction. 

The  grant  is  not  controlled  by  the  designation  of  the  general  route  but  by  the  defi- 
nite location  of  the  road,  and  the  departure  of  the  company  in  its  location  and 
construction  of  the  road  from  the  line  of  general  route,  as  designated  by  tbe 
map  of  1806,  does  not  work  an  abridgement  of  the  grant. 

The  President's  acceptance  and  approval  of  the  road,  as  constructed  on  its  line  of 
definite  location  west  of  Fort  Riley  to  the  one  hundredth  meridian  of  longi- 
tude, meets  the  statutory  requirement  that  such  route  shall  be  subject  to  the 
approval  of  the  President,  as  the  map  of  said  route  was  accepted  by  the  Secretary 
of  the  Interior,  and  the  road  constructed  on  the  faith  of  said  acceptance. 

Directions  given  for  the  issuance  of  patents. 

Secretary  Noble  to  tlw  Commissioner  of  the  Oeneral  Land  Office^  June  28, 

1890. 

By  letter  of  December  17, 1887,  your  o  flfice  submitted  a  statement 
relative  to  the  suspension  of  patents  for  lands  in  the  State  of  Kansas 
granted  by  "acts  of  July  1,  1862,  and  July  2, 1864,  to  the  Leaven wortb, 
Pawnee  and  Western,  afterwards  the  Kansas  Pacific  railroad  company, 
now  known  as  the  Union  Pacific  railway  company,  Kansas  division." 

Said  report  states  that  "on  October  1,  1883,  the  governor  of  the  State 
of  Kansas  addressed  a  letter  to  the  Department  in  which  after  referring 
to  petition  and  argument  respecting  said  grant  filed  in  the  Department 
by  Hon.  S.  J.  Crawford,  attorney  for  the  State  and  to  the  fact  that  lists 
embracing  several  hundred  thousand  acres  had  been,  or  were  about  to 
be  filed  in  this  oflBce  for  certification,  regardless  of  the  failure  of  said 
company  to  comply  with  the  law  as  shown  by  Mr.  Crawford,  he  re- 
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quested  that  uo  more  lands  be  certified  to  the  railwa3'^  compauy  until 
the  grant  had  been  adjusted  according  to  law,  in  order  that  the  rights 
of  the  State  as  well  as  the  settlers  might  be  protected.  November  3, 
1883,  Hon.  S.  J.  Crawford  filed  in  this  office  a  printed  copy  of  his  pe- 
tition and  argument  referred  to  by  the  governor  and  asked  that  the 
issue  of  patents  to  said  company  be  suspended  until  the  questions  sub- 
mitted were  determined.'' 

It  appears  from  said  report  that  thereupon  an  order  directing  that 
the  issue  of  such  patents  be  suspended,  was  made  by  your  office. 

Said  report  further  states  that : 

The  Union  Pacific  Railway  has,  since  1883,  filed  lists  of  selections  and  applications 
for  patents  for  upwards  of  800,000  acres  and  has  paid  tlie  fees  for  selecting  and  sur- 
veying the  same. 

On  the  22nd  October,  1886,  Messrs.  Shellabarger  and  Wilson,  of  this  city,  attorneys 
for  said  company,  requested  that  patents  for  such  of  the  selected  lands  as  were  clearly 
subject  to  the  company's  selection  be  issued  at  the  earliest  practicable  day. 

Your  office  after  a  review  of  the  questions  presented  concluded  in 
said  report  that  the  points  raised  by  Mr.  Crawford  '*  do  not  reach  to 
the  right  of  the  company  to  the  lands  now  in  controversy,'^  and  pro- 
posed, with  the  approval  of  the  Department,  to  prepare  and  submit  for 
approval  lists  of  the  selected  lands,  as  a  basis  for  patent. 

I  have  considered  the  questions  presented,  as  will  appear  by  the  fol- 
lowing : 

By  section  one  of  the  act  of  Congress  approved  July  1, 1862,  (12  Stat., 
489),  the  Union  Pacific  Railroad  Company  was  authorized  to  construct 
a  railroad  from  a  point  on  the  one  hundredth  meridian  of  longitude 
west  from  Greenwich,  between  the  south  margin  of  the  valley  of  the 
Bepublican  Biver  and  the  north  margin  of  the  valley  of  the  Platte 
Eiver,  in  the  Territory  of  Nebraska,  to  the  western  boundary  of  Ne- 
vada Territory. 

By  section  seven  it  was  provided. 

That  within  two  years  after  the  passage  of  this  act  said  company  shall  designate 
the  general  route  of  said  road,  as  near  as  may  be,  and  shall  file  a  map  of  the  same  in 
the  Department  of  the  Interior,  whereupon  the  Secretary  of  the  Interior  shall  cause 
the  lands  within  fifteen  miles  of  said  designated  route,  or  routes  to  be  withdrawn 
from  pre-emption  private  entry  and  sale ;  and  when  any  portion  of  said  route  shall 
be  finally  located,  the  Secretary  of  the  Interior  shall  cause  the  said  lauds  hereinbefore 
granted  to  be  surveyed  and  set  oft'  as  fast  as  may  be  necessary  for  the  purposes  herein 
named. 

B3'  section  nine  thereof  the  Leavenworth,  Pawnee  and  Western  Rail- 
road Company  of  Kansas  was  authorized 

To  construct  a  railroad  and  telegraph  line  from  the  Missouri  river  at  the  mouth  of 
the  Kansas  river,  on  the  south  side  thereof,  so  as  to  connect  with  the  Pacific  Railroad 
of  Missouri,  to  tlio  aforesaid  point,  on  the  one  hundredth  meridian  of  longitude  west 
from  Greenwich,  as  herein  provided,  upon  the  same  terms  and  conditions  iu  all 
respects  as  are  provided  in  this  act  for  the  construction  of  the  railroad  and  tolegrapl) 
line  first  mentioned. 
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Said  section  further  provided  that  the  route  in  Kansas  west  of  the 
Meridian  of  Fort  Eiley  was  to  be  subject  to  the  approval  of  the  Presi- 
dent to  be  determined  by  him  on  actual  survey  and  the  company  was 
required  to  file  its  acceptance  of  the  conditions  of  said  act  in  the  De- 
partment of  the  Interior  within  six  months  after  the  passage  of  the  act. 

It  is  urged  by  Mr.  Crawford  that  said  company  failed  to  file  its  ac- 
ceptance of  said  grant,  under  sealy  and  is  therefore  disqualified  from 
receiving  the  lands  granted. 

It  should  be  noted  that  the  provision  in  section  seven  of  said  act^ 
^^  That  said  company  shall  file  their  assent  to  this  act  under  the  seal  of 
said  company  in  the  Department  of  the  Interior,"  applies  in  terms  only 
to  the  Union  Pacific  Company.  The  road  in  question  is  not  mentioned 
until  section  nine  thereof  is  reached,  and  that  section  provides  that  it 
shall  file  its  ^^  acceptance  of  the  conditions  of  this  act  in  the  Depart- 
ment of  the  Interior,  within  six  months  after  the  passage  of  this  act.^ 
The  requirement  of  the  seal  is  omitted. 

But  if  this  is  not  a  conclusive  answer  to  the  objection,  the  records  of 
the  Department  show  that  on  ^November  24,  1862,  a  resolution  of  the 
board  of  directors  of  the  Leavenworth  Pawnee  and  Western  railroad 
company  was  received,  transmitted  by  J.H.McDowell,  president  of  the 
company,  and  certified  by  the  secretary  thereof,  as  taken  by  him  from 
the  books  of  the  company,  accepting  the  provisions  of  said  act.  This 
resolution  was  accepted  by  the  Department  as  a  proper  one,  and  its  re- 
ceipt acknowledged.  Subsequently,  in  response  to  a  resolution  of  the 
Senate,  the  Department  transmitted  a  copy  of  said  resolution  to  that 
body,  on  March  4, 1864,  pending  the  passage  of  the  amendatory  act  of 
that  year  increasing  the  grant  to  said  company.  The  validity"  of  the  ac- 
ceptance has  never  been  questioned.  The  Department  has  acted  on  it, 
the  road  has  been  built,  and  Congress  with  a  full  knowledge  of  the 
character  of  the  acceptance,  has  conferred  additional  grants  on  the 
company. 

The  government  in  two  of  its  branches,  and  the  company  have  treated 
the  acceptance  as  valid  and  titles  have  vested  on  the  faith  of  that  trans- 
action. As  between  them  there  can'  be  no  question  of  the  validity  of 
the  acceptance.  Perhaps  it  will  not  be  questioned  that  a  corporation 
may  bind  itself  by  acts  not  under  seal.  It  is  well  settled  in  the  United 
States  that  the  acts  of  a  corporation  evidenced  by  vote  are  as  completely 
binding  upon  it,  and  are  as  complete  authority'  to  its  agents,  as  the 
most  solemn  acts  done  under  its  corporate  seal.  Augell  and  Ames  on 
Corporations,  section  257.  Bank  of  United  States  v.  Dandridge,  12 
Wheat.,  64;  2  Kent  Com.,  288;  Garrison  v.  Combs,  22  Am.,  Dec  120, 
(7  J.  J.  Marshall  84,  Kentucky). 

The  conditious  of  the  amendatory  act  of  1864  were  accepted  by  the 
company,  under  seal. 

The  main  objection  urged  against  the  issue  of  patents  has  reference 
to  a  change  of  the  route  of  the  road.  The  following  recital  of  facts  be- 
comes necessary. 
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By  letter  dated  Jaly  2, 1862,  Mr.  Thomas  Ewing,  as  attorney  for  the 
Leavenworth,  Pawnee,  and  Western  railroad  company,  filed  in  yoar 
office  a  map  of  the  State  of  Kansas,  and  the  Territory  of  Nebraska,  on 
which  was  indicated  in  pencil,  the  ^^  probable  "  ronte  of  the  road  from 
a  point  on  the  Kansas  river  opposite  the  town  of  Lawrence,  thence  up 
said  river  to  the  mouth  of  the  Republican  river  thence  up  that  river  to 
the  100th  meridian  of  longitude.  Oa  July  17, 1862,  the  local  officers 
for  the  proper  laud  districts  in  Kansas  and  Nebraska  were  directed  to 
withdraw  the  lands  within  fifteen  miles  of  said  probable  route  from  set- 
tlement and  entry.  This  withdrawal  was  subsequently  modified  so  as 
to  open  the  lands  in  the  even  numbered  sections  to  entry  under  the  pre- 
emption and  homestead  laws  at  the  double  minimum  price. 

By  said  act  of  Congress  approved  July  2,  1864,  (13  Stat.,  366)  the  act 
of  July  1, 1862  was  amended  so  as  to  increase  the  grant  to  ten  sections 
per  mile,  to  be  taken  within  a  limit  of  twenty  miles  on  each  side  of  the 
road,  and  to  provide  for  the  withdrawal  of  the  odd  sections  within 
twenty-five  miles  of  the  road  on  filing  map  of  general  route. 

By  section  five  of  said  act  the  time  for  designating  the  general  route 
of  said  railroad,  and  of  filing  the  map  of  the  same,  and  the  time  for  the 
completion  of  that  part  of  the  railroads  required  by  the  terms  of  the 
act  of  1862  of  each  company,  was  extended  one  year  from  the  time  des- 
ignated in  the  act  of  1862. 

On  July  1, 1865,  a  map  showing  the  general  route  of  the  road  in  ques- 
tion from  the  Missouri  River  to  the  one  hundredth  meridian  of  west 
longitude,  was  filed.  The  line  shown  upon  said  map  was  almost  iden- 
tical with  the  line  of  ^^  probable  route  "  designated  by  the  map  filed  by 
Mr.  Ewing  in  1862.  The  map  was  referred  to  your  office  for  appropriate 
action  and  with  your  office  letter  of  July  3,  1865,  returned  to  the  De- 
partment, with  the  recommendation  that  as  the  odd  sections  within  fif- 
teen miles  of  the  line  sho^n  thereon  were  already  withdrawn,  no  fur- 
ther withdrawal  should  be  ordered  until  the  road  had  been  surveyed 
and  located  and  a  map  thereof  filed  in  the  Department.  No  further 
withdrawal  was  made  at  that  time. 

By  act  of  Congress  approved  July  3, 1866,  (14  Stat.,  79)  amendatory 
of  said  act  of  1864,  the  Union  Pacific  Eailway  Company,  eastern  divis- 
ion was  authorized  to  designate  the  general  route  of  its  road,  and  file 
a  map  of  the  same,  at  any  time  before  December  1st,  1866,  and  upon  the 
filing  of  said  map  of  general  route,  the  Secretary  of  the  Interior  was 
directed  to  withdraw  from  sale  the  lands  along  the  entire  line,  so  far  as 
the  same  might  be  designated.  It  was  provided,  however,  that  said 
company  should  connect  its  road  with  the  Union  Pacific  Railroad,  but 
not  at  a  point  more  than  fifty  miles  westwardly  from  the  meridian  of 
Denver. 

On  July  11,  1866,  the  company  filed  a  map  designating  the  gen- 
eral ronte  of  its  road  from  Fort  Riley,  up  the  Smoky  Hill  River,  to  the 
western  boundary  of  Kansas,  whereupon  the  odd  sections  within  twenty- 
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five  miles  of  such  route  were  withdrawn  from  entry  by  order  of  the 
Secretary  of  the  Interior  and  in  November  following,  such  of  the  lands 
withdrawn  along  the  route  up  the  Republican  as  were  not  within  twen- 
ty-five miles  of  the  new  route  were  restored  to  settlement  and  entry. 

The  road  west  of  Fort  Biley  was  definitely  located  in  sections,  t-he 
maps  of  which  were  filed  as  follows: 

From  Fort  Biley  to  Fort  Harker,  May  8, 1867. 

From  Fort  Harker  to  Fort  Hays,  Sept.  21, 1867. 

From  Fort  Hays  to  the  335th  mile  post,  Dec.  6th,  1867. 

From  the  335th  to  the  405th  mile  post.  May  6th,  1870. 

From  the  405th  mile  post  to  Denver,  Colo.,  May  26,  1870. 
The  line  of  definite  location  as  shown  upon  these  maps  is  not  iden- 
tical with  the  line  of  general  route,  the  distance  between  the  two  lines 
amounting  in  some  places  to  as  much  iis  twenty- five  miles. 

Following  the  filing  of  these  maps  the  withdrawal  previously  ordered 
on  the  line  of  general  route  was  adjusted  to  the  line  of  definite  loca- 
tion, i.  e.,  such  of  the  lands  within  the  twenty-five  mile  limits  of  the 
withdrawal  on  general  route  as  were  not  within  twenty  miles  of  the  line 
of  definite  location  were  restored  to  entry,  and  at  the  same  time  such 
of  the  lands  within  twenty  miles  of  the  line  of  definite  location  as  were 
not  within  the  limits  of  the  withdrawal  on  general  route  were  with- 
drawn for  the  benefit  of  the  grant. 

It  is  urged  that  the  action  of  the  company  in  departing  from  its  line 
of  general  route,  and  locating  and  constructing  its  road  upon  another 
and  difi'ereut  route,  was  an  abandonment  of  its  grant  to  the  extent  of 
such  departure,  or  at  least  an  abandonment  of  such  lands  as  are  out- 
side the  withdrawal  on  general  route,  though  within  the  withdrawal  on 
definite  location. 

This  question  is  very  thoroughly  considered  by  your  office  in  said  re- 
port, as  follows : 

If  the  desi^uatioii  of  tht)  line  of  1866  was  snch  a  designation  of  the  line  of  the  road 
that  the  right  of  the  company  thereby  attached  to  the  odd  numbered  sections  aloujr 
snch  line,  it  follows  that  such  line  could  not  afterwards  bo  changed  so  as  to  affect  the 
grant  without  the  consent  of  Congress.    Van  Wyck  v.  Knevals,  106  U.  S  ,  360. 

The  question  then  is  whether  the  right  of  the  company  attached  to  lands  along  the 
liDo  of  1866  upon  the  filing  of  the  map  designating  the  same. 

The  grant  to  the  Kansas  Pacific  Railway  Company  is  of  the  alternate  odd  nam- 
bered  sections  within  twenty  miles  on  each  side  of  its  road,  "  not  sold,  reserved,  or 
otherwise  disposed  of  by  the  Uuited  States,  and  to  which  a  homesteader  pre-emption 
claim  may  not  have  attached  at  tfie  time  the  line  of  said  road  is  definitely  fixed," 

The  seveuth  section  of  the  act  of  July  1,  1862,  as  amended  by  act  of  July  2,  1864, 
provides : 

"That  within  two  years  after  the  passage  of  this  act  said  company  shall  designate 
the  general  routs  of  same  in  the  Department  of  the  Interior,  whereupon  the  Sec- 
retary of  the  Interior,  shall  cause  the  lauds  within  twenty-live  miles  of  said  desig- 
nated routrC  or  routes  to  bo  withdrawn  from  pre-emptiou,  private  entry  and  sale." 

Hero,  apparently,  are  two  separate  and  distinct  lines ;  first,  a  preliminary  or  gen- 
eral lifto,  to  be  followed  by  a  withdrawal  of  the  o^d  sections  within  tw«*nty-five  miles 
thereof,  aqd,  second,  a  final  or  definite  }iqe  the  desigqi^tioa  of  whicU  IdentiQes,  aqd 
Attaches  the  company's  right  to  tl^e  granted  lauds. 
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Until  the  line  of  tUe  road  was  deOuitely  fixed  the  grant  was  in  the  nature  of  a  float 
requiring  a  definite  location  to  attach  or  anchor  it  to  the  particular  sections  granted. 

In  the  case  of  Kansas  Pacific  Railway  v,  Dunmeyer,  (113  U.  S.,  629),  the  supreme 
court,  discussing  the  grant  to  said  company,  distinguished  between  the  general  route 
and  the  definite  location,  and  defined  the  purpose  and  effect  of  each,  and  its  decision 
\n  that  case  is  conclusive  of  the  question  involved  herein.  Speaking  of  the  line  of 
definite  location  the  court  said : 

"  Wherever  the  road  might  go  the  grant  was  limited  originally  to  five  sections,  and, 
by  the  amendment  of  1864,  to  ten  sections  on  each  side  of  it  within  the  limit  of  twenty 
miles." 

**  When  the  line  was  fixed,  which  we  have  already  said  was  by  the  act  of  filing  this 
map  of  definite  location  in  the  General  Land  Office,  then  the  criterion  was  established 
by  which  the  lands  to  which  the  road  had  a  right  were  to  be  determined.  Topo- 
graphically this  determined  which  were  the  ten  alternate  sections  on  each  side  of  that 
line  where  the  sarveys  had  then  been  made.'' 

And  in  the  caseof  Buttz  v.  Northern  Pacific  Railroad  Co.,  (119  U.  S.,  55),  the  court 
said: 

**The  act  of  Congress  not  only  con temx)lates  the  filing  by  the  company  iu  the  office 
of  the  Commibsioncr  of  the  General  Land  Office,  of  a  map  showing  the  definite  loca- 
tion of  the  line  of  its  road,  and  limits  the  grant  to  sach  alternate  sections  as  have  not, 
at  that  time,  been  reserved,  sold,  granted,  or  otherwise  appropriated,  and  are  free 
from  pre-emption,  grant,  or  other  claims  of  rights,  but  it  also  contemplates  a  prelimi- 
nary designation  of  the  general  route  of  the  road,  and  the  exclusion  from  sale,  entry 
or  pre-emption  of  the  adjoining  odd  sections,  within  forty  miles  uu  each  side,  until 
the  definite  locatiou  is  made." 

These  and  similar  decisions  hold  that  the  designation  of  the  general  route  in  no  way 
controlled  the  grant,  and  that  its  purpose  was  to  preserve  the  lauds  from  other  ap- 
propriation until  the  road  could  be  definitely  located.  Kansas  Pacific  Ry.  Co.,  v. 
Dnnmeyer ;  Buttz  v.  Northern  Pacific  R.  R.  Co.,  supra;  Northern  Pacific  R.  R.  Co., 
10  C  L.  O.,  74. 

In  the  Dnnmeyer  case,  the  supreme  court,  discussing  the  effect  of  the  filing  of  the 
map  of  general  route  of  the  Kansas  Pacific  Railway,  said : 

"This  action  does  not  lilce  the  filing  of  the  line  of  definite  locatiou,  vest  in  the 
company  a  right  to  any  specific  piece  of  land.  It  establishes  no  claim  to  any  par- 
ticular section  with  an  odd  number.  It  authorizes  the  Secretary  to  withdraw  certain 
lands  from  sale,  pre-emption,  etc." 

.  The  grant  being  of  the  odd  numbered  sections  within  twenty  miles  of  the  line  of 
definite  location,  and  no  right  to  any  specific  lands  being  vested  in  the  company  by 
the  designation  of  the  general  route,  it  followe  that  iu  fixing  its  definite  location, 
the  company  was  not  necessarily  required  to  conform  to  the  line  of  general  route. 

Said  report  farther  truly  states  that, — 

This  Department  has  uniformly  permitted  a  change  of  line  after  filing  of  a  map  of 
general  route,  and  after  such  change  has  adjusted  the  withdrawal  on  general  route 
to  the  line  of  definite  location. 

I  concur  iu  the  conclusion  reached  by  your  office  on  this  point. 

Again  it  is  urged  that  the  designation  of  the  route  west  of  Fort 
Biley  and  the  withdrawal  thereon  were  illegal  because  that  portion  of 
the  route  was  not  approved  by  the  President,  and  that  consequently 
the  grant  west  of  Fort  Riley  has  failed. 

It  is  said  that,  '<  In  ordering  the  unauthorized,  unlawful,  and  forbid- 
den withdrawal  of  July  11,  18G0,  Secretary  Harlan,  following  in  the 
footsteps  of  Gomniissioner  Edmunds,  seems  to  have  disregarded  all 
fitatatory  requirements,  legal  principles,  and  advh^ory  opinions.  In 
2407— VOL  11 8 
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sapport  of  this  objection  the  opinion  of  Assistant  Attorney  Geueral 
Smith  ot  October  3, 1871,  approved  by  Secretary  Delano,  (1  C.  li.  L., 
365),  is  cited. 

That  opinion  held  that  tbe  Kansas  Pacific  did  not  acquire  a  ri^ht  to 
lands  west  of  the  meridian  ot  Fort  Eiley  under  the  act  of  1862,  be- 
cause its  route  was  not  approved  by  the  President,  but  that  it  did  ac- 
quire such  right  by  the  third  section  of  the  act  of  March  3,  1869,  (15 
Stat.,  324).  To  tbis  it  must  be  answered  that  said  opinion  is  in  con- 
flict with  that  of  the  United  States  supreme  court,  delivered  in  1878, 
in  the  ca«e  of  the  Missouri,  Kansas  and  Texas  Railway  Oomx)any  r. 
Kansas  Pacific  Railway  Company,  (97  U.  S.,  491).  The  court  there  held 
(syllabus)  that  by  the  a«t  of  July  3,  1866  (14  Stat.,  79),  the  Kansas 
Pacific  railway  company 

was  authorized  to  designate  the  general  roate  of  its  road,  and  to  Ale  a  map  there- 
of at  any  time  before  December  1,  1866 :  Provided,  that  after  the  filing  of  the  map 
the  lands  along  its  entire  line  so  far  as  designated,  should  be  reserved  from  sale  by 
the  Secretary  of  the  Interior.  Within  the  specified  time,  the  company  filed  a  map 
desi^gnating  as  such  general  route  a  lino  from  Fort  Riley  to  the  western  boundary  of 
Kansas,  by  way  of  the  Smoky  Hill  river.  The  lands  upon  this  route  embracing 
among  others,  those  now  in  controversy,  were  accordingly  withdrawn  from  sale ; 
and  in  January,  1867,  the  road  was  completed  for  twenty  five  miles,  approved  by  the 
Commissioners  appointed  to  examine  it,  and  accepted  by  the  President.  Held,  1. 
That  the  title  ot  the  company  attaching  to  those  lands  by  the  location  of  the  load, 
followed  by  tlie  construction  thereof,  took  effect,  by  relation,  as  of  the  date  of  the 
said  act  ot  1862,  so  as  to  cut  off  all  intervening  claimants,  except  in  the  cases  where 
reservations  were  specially  made  in  it,  and  the  amendatory  act  of  1864.  The  lands 
there  in  question  lay  west  of  Fort  Kiley. 

The  provision  of  the  statute  on  this  point  is,  '<  The  route  in  Kansas, 
west  of  the  meridian  of  Fort  Eiley,  to  the  aforesaid  point,  on  the  one 
hundredth  meridian  of  longitude,  to  be  subject  to  the  approval  of  the 
President  of  the  United  States,  and  to  be  determined  by  him  on  actual 
survey." 

The  route  of  1866  was  not  approved  by  the  President  in  person* 
The  company  however,  constructed  its  road  upon  the  line  of  definite 
location  and  the  same  was  accepted  and  approved  by  the  President. 
This  would  appear  to  meet  the  requirement  of  the  granting  act  inde- 
X)endently  of  the  decision  of  the  supreme  court.  The  map  of  the  route 
was  filed  and  accepted  by  the  Secretary  of  the  Interior,  and  on  the 
faith  of  this  the  road  was  built.  The  President  never  disapproved  of 
the  route. 

As  a  matter  of  fact,  however,  it  is  evident  that  the  Department,  after 
the  passage  of  the  act  of  1866,  treated  this  provision  as  not  extending 
to  the  new  route  authorized  by  said  act,  but  as  still  applicable  to  the 
abandoned  route  up  the  Itepublican  where  an  actual  survey  and  ap- 
proval by  the  President  was  required  for  tbe  purpose  of  ascertaining 
the  amount  of  bonds  of  the  United  States  to  which  the  company  would 
have  been  entitled  had  it  constructed  its  road  upon  that  route,  it  being 
restricted  to  that  amount  by  the  terms  of  the  act  of  1866. 
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A  survey  of  the  roate  from  Fort  Biley  to  a  connection  with  the  Union 
Pacific  Railroad  at  the  100th  meridian  was  accordingly  made  dnring 
the  sammer  of  1868,  nnder  the  direction  of  the  Department  of  the  In- 
terior, by  Brevet  Major  O.  W.  Howell,  Oapt.  of  Engineers,  U-  S.  Army, 
for  the  purpose  of  ascertaining  ^<  the  most  direct  and  practicable  roate 
for  a  railroad  upon  the  route  prescribed  by  the  provisions  of  the  act 
of  1862,''  which  survey,  together  with  the  recommendation  of  Secretary 
Browning  that  the  amount  of  bonds  to  be  issued  to  said  company  in 
aid  of  the  construction  of  its  road  along  the  new  route  be  restricted  to 
the  length  of  the  old  route  as  ascertained  by  saidsurvey,  was  approved 
by  the  President  October  30, 1868. 

Said  report  further  says : 

I  deem  it  proper,  however,  to  add  that  the  Pacifio  Railway  commission  has  called 
for  much  iDformation  from  this  office  in  respect  to  the  status  of  grants  of  land  to  the 
Pacifio  B.  R.  corporations,  and  I  have  understood  that  some  recommendation  may 
poHsibly  be  made  to  Congress  hy  said  commission  touching  the  control  or  disposition 
of  aopatented  lands.  I  am  not  advised  of  the  nature  of  the  report  that  has  been 
made  by  the  commission,  but  I  think  it  proper  to  submit  for  your  consideration  the 
question  of  the  expediency  of  deferring  the  perfection  of  railroad  titles  by  issue  of 
farther  patents  to  the  companies  which  are  iu  default  in  their  indebtedness  to  the 
United  States,  pending  the  report  of  the  commission,  or  of  action  by  Congress  in  the 
matter  of  the  adjustment  of  such  indebtedness. 

The  facts  with  reference  to  this  matter  are  as  follows:  Pursuant  to 
the  provisioDS  of  the  act  of  Congress  of  March  3, 1887,  (24  Stat.,  488). 
The  United  States  Pacific  Eailway  commission  on  April  17,  1887,  was 
appointed  by  the  President.  The  act  was  entitled,  '^  An  act  authoriz- 
ing an  investigation  of  the  books,  accounts,  and  methods  of  railroads 
which  have  received  aid  from  the  United  States,  and  for  other  pur- 
poses." The  report  of  the  commission  was  submitted  to  Congress  with 
a  message  from  the  President  dated  January  17, 1888. 

The  mjBssage  was  devoted  largely  to  the  question  of  the  indebtedness 
of  said  companies  to  the  government.    It  says : 

The  majority  of  the  commission  are  in  favor  of  an  extension  of  the  time  for  the  pay- 
ment of  the  government  indebtedness  of  these  companies,  upon  certain  conditions. 
Bnt  the  chairman  of  the  commission,  presenting  the  minority  report,  recommends, 
both  upon  principle  and  policy,  the  institution  of  proceedings  for  the  forfeiture  of 
the  charters  of  the  corporations  and  the  winding  up  of  their  affairs. 

In  reference  to  the  land  grants  the  President  said  : 

I  desire  to  call  attention  also  to  the  fact  that  if  all  that  was  to  be  done  on  the  part 
of  the  government  to  fully  vest  in  these  companies  the  grants  and  advantages  con- 
templat-ed  by  the  acts  passed  in  their  interest  has  not  yet  been  perfected,  and  if  the 
failure  of  such  companies  to  perform  in  good  faith  their  part  of  the  contract  justifies 
such  a  course,  the  power  rests  with  the  Congress  to  withhold  further  performance  on 
the  part  of  the  government.  If  donated  lands  are  not  yet  granted  to  these  companies, 
and  if  their  violation  of  contract  and  of  duty  are  Huch  as  iu  ju»tico  and  morals  forfeit 
their  rights  to  such  lands,  Congressional  action  should  intervene  to  prevent  further 
consummation.  Executive  power  must  be  exercised  according  to  exiHting  laws,  and 
executive  discretion  is  probably  not  broad  enough  to  reach  such  diflicuUies. 
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With  all  the  facts  and  the  rocoinmendations  of  the  Presideot  before 
it,  the  Fiftieth  Congress  expired  withoat  enacting  any  farther  legisla- 
tion on  this  subject. 

I  have  thus  carefully  examined  all  the  objections  urged  sag^ested 
against  the  issuance  of  the  patents  here  in  question  and  have  foond  no 
reason  to  justify  the  further  suspension  of  the  same.  The  road  has  been 
completed,  the  selections  have  been  made,  and  the  fees  paid,  and  the 
objections  urged  are  not  founded  in  law.  There  are  no  adverse  claims. 
I,  therefore,  concur  in  the  pn)posal  of  your  office  that  proper  lists  of 
the  selected  lands  be  prepared  and  submitted  for  approval,  as  a  basis 
for  patent. 

The  existing  law  on  this  subject  is  found  in  the  fourth  section  of  said 
act  of  1862,  as  follows : 

And  he  it  further  enacted.  That  whenever  said  company  shall  have  completed  forty 
consecutive  miles  of  any  portion  of  said  railroad  and  telegraph  line,  ready  for  the 
service  contemplated  by  this  act,  and  supplied  with  all  necessary  drains,  culverts, 
viadaota,  crossings,  sidings,  bridges,  turn-outs,  watering-places,  depots,  eqaipments, 
furniture,  and  all  other  appurtenances  of  a  first-class  railroad,  the  rails  and  all  the 
other  iron  used  in  the  construction  and  equipment  of  said  road  to  be  American  manu- 
facture of  the  best  quality,  the  President  of  the  United  States  shall  appoint  tliree  oom- 
missioners  to  examine  the  same  and  report  to  him  in  relation  thereto;  and  if  it  shall 
appear  to  him  that  forty  consecutive  miles  of  said  railroad  and  telegraph  line  have 
been  completed  and  equipped  in  all  respects  as  required  by  this  act,  then,  apon 
certificate  of  said  commissioners  to  that  effect,  patents  shall  issue  conveying  the 
right  and  title  to  said  lands  to  said  company,  on  each  side  of  the  road  as  far  as  the 
same  is  completed,  to  the  amount  aforesaid;  and  patents  shall  in  like  manner  issoe 
as  each  forty  miles  of  said  railroad  and  telegraph  line  are  completed,  upon  certificate 
of  said  commissioners. 


OSAGK  J:.ANI>— FINAL  PROOF. 

EwiNa  V,  Childebs. 

« 

The  fact  that  the  receiver's  receipt  is  dated  one  day  beyond  the  six  months  from  the 
time  of  making  Osage  filing  is  not  such  an  iiTegularity  as  will  defeat  the  entry, 
where  the  proof  and  final  affidavit  were  made  within  said  period  and  good  faith 
is  otherwise  apparent. 

First  Assistant  Secretary  Clmndler  to  the  Commissioner  of  the  General 

Land  Office^  July  29, 1890. 

I  have  considered  the  appeal  of  William  H.  Ghilders  from  your  office 
decision  of  December  19, 1888,  in  which  you  reject  his  final  proof  on 
his  Osage  declaratory  statement  No.  6376,  for  the  SW.  \  of  Sec.  10,  T. 
27  S.,  B.  12  W.,  Larned,  Kansas,  and  hold  his  filing  for  cancellation. 

He  made  his  filing  on  said  tract  on  November  14,  1884,  alleging  set- 
tlement September  10th  of  that  year. 

Joanna  E.  Ewing  filed  Osage  declaratory  statement  No.  5726,  on 
October  6, 1884,  for  the  S.  i  SE.  -\  aud  E.  J  SW.  \  of  the  same  section, 
alleging  settlement  September  15,  1884.    She  made  her  fiual  proof  be- 
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fore  A.  S.  Fay,  probate  judge  of  Pratt  county,  Kansas,  on  April  4,' 
1885,  and  obtained  the  receiver's  receipt  Ko.  5012  for  the  first  payment, 
dated  April  7, 1885. 

On  January  28, 1885,  Childers  gave  notice  of  his  intention  to  make 
final  proof  on  March  25,  1885,  and  Ewing  filed  protest  against  allowing 
Childers'  proof  as-^being  in  conflict  with  her  filing  as  to  the  E.  i  SW.  i 
of  said  section. 

Hearing  was  had  on  Ewing's  protest,  and  on  February  25, 1887,  the 
register  and  receiver  held  for  rejection  the  final  proof  of  Childers,  and 
on  appeal  you  affirm  that  judgment. 

The  facts  found  by  the  local  office  and  also  by  your  said  office  de- 
cision are  fully  set  out,  and,  after  a  careful  examination  of  the  testi- 
mony, 1  find  sifch  statements  substantially  correct. 

The  testimony  shows  that  Childers  purchased  the  improvements  on 
said  tract  from  one  Huston  about  September  1, 1884.  The  improve- 
ments consisted  of  a  "  dugout,"  which  Childers  describes  as  "  about  six 
feet  high }  had  a  door  four  feet  high ,  a  knob  lock  and  good  hinges ;  it 
was  dug  down  three  and  a  half  or  four  feet."  The  proof  shows  it  was  not 
in  a  habitable  condition  during  the  winter ;  and  while  he  called  it  his 
home,  the  most  he  did,  up  to  the  time  he  made  his  proof,  was  to  make 
occasional  visits  to  it. 

Ewing  made  her  home  on  the  land  from  September  1, 1884,  with  oc- 
casional absences  therefrom ;  these  absences  being  for  the  purpose  of 
making  money  to  pay  for  the  land  were  clearly  excusable^  her  improve- 
ments were  ample ;  her  good  faith  manifest. 

It  is  insisted  that  she  did  not  make  her  proof  and  payment  within  six 
months  after  filing  her  declaratory  statement,  as  required  in  proceed- 
ings to  obtain  Osage  lands.  She  filed  her  declaratory  statement  Octo- 
ber 6, 1884  'y  she  made  her  proof  April  4, 1885,  and  the  receiver's  receipt 
for  the  first  installment  of  $50  is  dated  April  7,  1885.  The  fact  of  the 
receiver's  receipt  being  dated  one  day  beyond  the  six  months  from  the 
time  of  making  an  Osage  filing  is  not  such  an  irregularity  as  will  defeat 
the  entry,  where  it  is  shown  the  proof  and  final  affidavit  were  made 
within  the  six  months,  and  good  faith  is  otherwise  apparent. 

The  decision  of  your  office  is  affirmed. 


PRACTICE-RECOUD  OP  PROCEEDINGS  IN  THE  I^OCAIi  OFTICE. 

Sperling  v.  McGrew. 

In  hearings  before  the  local  officers,  or  other  matters  that  come  be/ore  them  officially^ 

the  record  of  such  proceedings  should  show  with  exactness  the  dates  when  papers 

are  filed,  or  any  actions  are  taken  by  them. 
A  rehearing  is  required  where  the  record  of  proceedings  in  a  contest  is  indefinite, 

and  it  cannot  be  determined  therefrom  whether  the  defendant  had  due  notice  of 

the  day  set  for  hearing. 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the   General 

Land  Office,  July  29,  181)0. 

I  have  coDsidered  the  appeal  of  Benj.  U.  McGrew  from  the  decision 
of  your  office,  dated  January  14, 1889,  in  the  case  of  A.  D.  Sperling  r. 
said  McGrew,  holding  for  cancellation  McGrew's  timbef  culture  entry 
for  the  SE.  J,  Sec.  25,  T.  34  N.,  R.  47  W.,  (Valentine  series)  Ghaaion 
laud  district,  Nebraska. 

This  entry  was  made  April  8,  1884,  and  on  April  10, 1886,  Sperling 
initiated  contest  against  the  same,  alleging  that  claimant  bad  *-*  failed 
to  cultivate  or  partially  cultivate  the  tirst  year's  breaking  as  reqaired 
by  law,  and  has  not  cured  the  laches  up  to  this  date,  ^d  has  pat  the 
said  timber  claim  in  the  hands  of  an  attorney  for  sale." 

It  is  further  alleged  that  he  (contestant)  had  made  personal  inquiry 
and  caused  inquiry  to  be  made  at  Bordeaux,  the  entryman's  last 
known  place  of  residence  in  Nebraska  and  after  due  diligence  x>er8onal 
service  could  not  be  had.  Thereupon  a  hearing  was  ordered  for  July 
14,  1880,  depositions  of  witnesses  to  be  taken  July  7,  1886,  before  a 
notary  public  of  Ohadron,  notice  of  said  hearing  to  be  given  claimant 
by  publication. 

On  the  day  appointed  for  the  taking  of  depositions  the  contestant 
appeared  in  person  and  with  his  witnesses.  The  entryman  appeared 
by  attorney  and  moved  to  dismiss  the  case  on  the  ground  of  defective 
notice.  Contestant  and  his  witnesses  were  sworn  and  testified  and 
were  cross-examined  by  claimant's  attorney.  No  testimony  wa«  offered 
in  behalf  of  the  entry. 

July  16, 1886,  the  local  officers,  after  considering  the  case  held  that 
personal  service  of  the  notice  of  hearing  could  have  been  made  upon 
the  claimant,  and  that  as  his  name  was  published  in  the  notice  as  Mc- 
Grea  instead  of  McGrew,  and  as  the  evidence  failed  to  show  his  good 
faith,  they  recommended  that  the  contest  be  dismissed. 

From  this  finding  the  contestant  appealed,  and  on  June  30, 1888, 
your  office  remanded  the  case  for  further  hearing  because  of  said  de- 
fective notice. 

September  25, 1888,  was  set  for  the  re-hearing  and  claimant  was  per- 
sonally served  with  notice  of  the  same  by  the  sheriff  of  Dawson  county, 
Nebraska. 

On  the  day  fixed  for  trial  both  parties  appeared  at  the  local  office, 
but  it  does  not  appear  that  any  testimony  was  then  taken.  The  case 
appears  to  have  been  continued  until  October  24, 1888,  at  whose  in- 
stance, or  for  what  reason,  is  not  shown  by  the  record. 

On  said  September  25, 1888,  however,  a  second  affidavit  of  contest 
was  made  by  the  contestant.  This  affidavit  was  not  executed  before 
the  register  or  receiver,  and  does  not  on  its  face  purport  to  be  an  amend- 
ment to  the  original  affidavit  of  contest,  and  its  allegations  are  entirely 
different. 
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When  said  additional  or  new  affidavit  was  filed  is  not  sliown  by  the 
record,  but  it  seems  to  have  been  treated  by  the  local  office  as  an 
amended  affidavit,  and  sets  forth  that 

the  said  entryiuan  haa  failed  to  plant  timber,  trees,  seeds  or  cnttings,  during  the  year 
ending  1888,  upon  the  second  five  acres.  The  second  five  acres  has  not  been  culti- 
vated this  year  except  to  plant  a  patch  of  potatoes,  no  seeds  or  trees  haye  been 
planted  since  188G,  and  the  breaking  was  growing  up  to  weeds  and  grass  and  that 
one  James.Striker  claimed  to  have  purchased  the  same  conditional. 

On  October  24, 1888,  the  day  to  which  the  hearing  appears  to  have 
been  continued,  testimony  wiis  submitted  by  contestant  on  the  allega< 
tions  contained  in  both  the  affidavits  of  contest.  Gontestee  did  not 
appear  at  said  hearing. 

November  10, 1888,  his  attorney  filed  amotion  for  re-hearing,  alleging 
that  he  was  not  aware  of  the  day  set  for  the  hearing  until  after  October 
24, 1388,  when  he  received  a  letter  from  his  client  instructing  him  to 
defend  his  rights  in  the  premises. 

The  local  officers  overruled  said  motion  and  on  November  24, 188S, 
claimant  appealed  and  your  office  affirmed  the  action  of  the  local  office 
and  held  the  entry  for  cancellation,  whereupon  claimant  appealed  to 
this  Department. 

Eeferring  to  the  testimony  taken  at  the  hearing  of  October  24,  1888, 
it  is  to  be  noted  that  it  is  in  the  handwriting  of  F.  M.  Dorringtou,  who 
was  at  the  time  contestant's  attorney.  The  record  as  a  whole,  in  this 
case,  is,  to  my  mind,  indefinite  and  unsatisfactory  in  many  respects.  As 
already  indicated,  it  does  not  show  when  the  second  affidavit  of  contest 
was  filed  and  the  only  evidence  of  service  of  notice,  under  said  affidavit, 
is  the  sworn  statement  of  the  attorney  for  contestant,  Mr.  Dorrington. 
Against  this  is  the  statement  of  claimant's  attorney  in  his  motion  for 
re-hearing,  that  he  was  not  aware  of  the  day  set  for  hearing  until  after 
said  day  had  passed. 

Under  all  the  facts  and  circumstances  of  the  case,  I  am  of  the  opinion 
that  a  further  hearing  should  be  had.  The  decision  appealed  from  is, 
therefore,  set  aside,  and  the  case  is  returned  to  your  office  for  such  steps 
as  may  be  necessary  to  such  hearing. 

The  two  affidavits  of  contest  herein  referred  to  may  be  treated  as 
consolidated  and  as  together  containing  the  charges  to  be  met  by  the 
entryman  at  the  further  hearing  above  directed. 

In  this  connection  I  deem  it  proper  to  suggest  that  you  call  the  atten- 
tion of  the  local  officers  to  the  necessity  for  making  their  records  com- 
plete in  the  matters  which  come  before  them  officially,  in  the  way  of 
hearings,  or  otherwise.  It  will  be  observed  that  most  of  the  difficulty 
found  in  this  case  arises  from  the  fact  that  the  local  officers  did  not 
properly  note  the  dates  of  filing  papers  and  of  actions  taken  by  them, 
at  the  several  steps  in  the  progress  of  the  case. 
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MINEUAL  ENTRY    CONFLICTING  CLAIMS. 

Moss  BosE  Lode. 

A  mineral  entry  made  during  the  existence  of  another  entry  for  the  same  tract  is  ir- 
regular, but  may  be  allowed  to  stand  on  the  cancellation  of  the  previous  entry. 

A  decision  of  the  Department  holding  an  entry  for  cancellation  **  without  prejudice 
to  the  claimant's  proceeding  de  novo  in  a  re;Tnlar  manner/'  is  in  effect  only  a  per- 
mit to  the  claimant  to  renew  his  application  subject  to  all  adverse  rights. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  August 

2, 1890. 

This  record  presents  the  appeal  of  Charles  H.  Pratt  from  your  office 
decision  of  May  16,  1889,  holding  for  cancellation  his  mineral  entry  No. 
244,  made  November  19, 1887,  for  the  Moss  Rose  lode  claim  in  theGan- 
nison,  Colorado,  land  district. 

It  api>ears  that  the  greater  part  of  the  ground  covered  by  said  entry 
was  also  embraced  in  mineral  entry  No.  150,  for  the  Sylvanite  No.  2 
lode  claim.  The  Sylvanite  application  was  filed  in  the  local  office  on 
April  13,  1885,  and  the  entry  allowed  July  1 1, 1885. 

On  September  10, 1885,  Pratt  filed  a  protest  against  the  Sylvanite 
entry,  alleging  inter  alia  that  (as  stated  by  your  office)  "  there  never 
was  any  plat  or  notice  posted  in  a  conspicuous  place  upon  the  claim  as 
required  by  law.^ 

Your  office,  after  a  hearing  had  to  determine  the  matter  thus  alleged, 
held  October  27,  1887,  the  Sylvanite  entry  for  cancellation  **  without 
prejudice  to  the  claimant's  proceeding  de  novo  in  a  regular  manner.-' 

This  action  was  on  appeal  sustained  by  the  departmental  decision  of 
December  19, 1888,  (7  L.  D.,  554),  which,  on  motion  for  review  was  ad- 
hered to  May  4, 1889  (8  L.  D.,  457). 

The  Moss  Rose  application  was  filed  November  21, 1885,  and  during 
the  statutory  period  was  ad  versed  by  the  Sylvanite  claimants.  There- 
suiting  suit  was  subsequently,  August  23, 1886,  dismissed  by  agreement 
of  counsel. 

It  appearing  that  the  Moss  Rose  application  was  made  during  the 
existence  of  the  Sylvanite  entry  your  office  by  the  decision  appealed 
from  held  that  the  entry  (Moss  Rose)  in  question  was  invalid  and  should 
be  canceled. 

I  am  not  favorably  impressed  with  this  view  of  the  case. 

An  entry,  though  made  when  land  was  not  subject  to  appropriation, 
on  the  removal  of  the  bar  may  be  allowed  to  stand.  Schrotberger  t?. 
Arnold  (6  L.  D.,  425).    See  also  E.  S.  Newman  (8  L.  D.,  448). 

The  allowance  of  the  Moss  Rose  entry  during  the  existence  of  the 
Sylvanite,  may  have  been  irregular,  but  the  latter  has  been  canceled 
by  order  of  the  Department  and  so  far  as  the  record  discloses  the  ques- 
tion is  between  appellant  and  the  government.  It  was,  however,  fur- 
thermore held  by  your  office  that  the  allowance  of  the  Moss  Rose  entry 
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would  operate  to  defeat  the  "  manifest  intention ''  of  the  Department 
in  affirming  (as  stated)  the  judgment  of  your  office  whereby  the  Syivan- 
ite  entry  wa«  lield  for  the  cancellation  ''  without  prejudice  to  the  claim- 
ant's proceeding  de  novo  in  a  regular  manner,"  or  in  other  words,  that 
under -said  judgment  the  Sylvanite  claimants  were  entitled  to  renew 
their  application  and  pursue  the  same  to  entry  in  preference  to  and 
without  regard  to  the  rights  of  the  appellant. 

The  Department  upon  a  proceeding  instituted  by  the  appellant  (a 
party  in  interest)  found  the  Sylvanite  entry  to  be  invalid  by  reason  of 
illegal  posting  of  notice  on  such  claim.  To  hold  the  appellant's  rights 
in  the  premises  inferior  to  those  of  the  Sylvanite  claimants  is  therefore, 
obvious  error.  The  effect  of  the  said  departmental  decision  was  simply 
to  permit  such  claimants  to  renew  their  application  subject  of  course 
to  all  adverse  rights. 

The  Moss  Rose  entry  (if  regular  in  other  respects),  will  in  accordance 
with  the  views  hereinbefore  expressed  remain  Intact. 

The  decision  appealed  from  is  reversed. 


PRE-EMPTION— SKCOND  PIIiING— ALIEN. 

BlRTCH  V,  CUDDIGAN. 

A  declaratory  statement  (lied  by  one  foroi^n  born,  who  ba^  not  made  a  declaration  of 
intention  to  become  a  citizen,  becomes  valid  if  such  dcchiration  is  made  prior  to 
the  intervention  of  a  valid  adverse  right. 

A  second  dliug  will  only  be  allowed  where  the  claimant  by  reason  of  a  prior  or  a<l- 
verso  right  is  unable  to  perfect  title  under  the  first. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tJie  Qeneral 

Land  Office^  August  2,  1890. 

I  have  considered  the  appeal  of  William  Caddigan  from  yoar  decision 
of  February  8, 1889,  rejecting  his  claim  and  holding  for  cancellation 
his  declaratory  statement  for  the  SW,  J  of  NW.  J  of  Sec.  27,  T.  45  N., 
R.  8  W.,  Montrose,  Golorado. 

Said  filing  was  made  May  24,  1886,  alleging  settlement  Angnst  1, 
1885. 

Yon  held  the  same  for  cancellation  as  illegal  for  the  reason  that  Ond- 
digan  had,  at  Winona,  Minnesota,  on  September  13,  filed  a  declaratory 
statement  for  the  KW.  \  of  Sec.  9,  T.  106,  H.  23,  alleging  settlement 
thereon  July  28,  1856. 

Appeal  is  taken  by  Guddigan  upon  the  ground  that  said  filing  was 
illegal  and  void,  for  the  reason  that  at  the  time  he  made  the  same  he 
was  not  qualified  to  do  so,  as  he  was  foreign  born  and  did  not  declare 
bis  intention  to  become  a  citizen  of  the  United  States  until  December 
1, 1856,  hence  that  he  had  a  right  to  make  a  second  filing. 

The  tract  for  which  filing  was  made  was  approved  to  the  State  oi 
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Minnesota,  December  I,  1862,  under  the  act  of  Congress  approved 
March  3,  1857,  making  a  grant  of  land  to  the  Territory  of  Minnesota 
to  aid  in  the  construction  of  railroads. 

Counsel  for  the  appellent  in  their  argument  say,  Cnddigan  declared 
his  intention  to  become  a  citizen  December  1, 1856,  *^  but  never  after- 
wards made  any  claim  to  the  laud  on  which  his  illegal  and  void  filing 
had  been  maJe.  He  did  not  ratify  his  first  act,  nor  claim  anything  un- 
der it,  but  abandoned  the  land,  which  was  subsequently  certified  to  the 
Transit  R.  It.  Co.,  under  act  of  March  3, 1857." 

In  my  opinion  the  evidence  in  the  case  does  not  sustain  this  view. 
At  the  hearing  Cnddigan  testified  that  he  had  filed  for  land  in  Minne- 
sota, and  when  asked  why  he  was  not  able  to  prove  up  on  the  same  he 
answered, 

I  had  not  the  means,  I  was  barned  out  and  lost  my  title  and  the  land  fell  to  a  rail- 
road company.  I  lost  by  the  fire  my  team  and  everything  I  had  and  as  a  resalt  I 
was  nnable  to  pay  for  the  land  within  the  time  required  by  law,  my  filing  waa  on  an 
odd  section  within  a  railroad  grant  and  oo  my  failure  it  fell  into  the  railroad's  hands. 

Ques.  When  you  filed  on  this  land  you  had  a  prior  right  to  the  land. 

Ann.  Yes. 

Ques.  And  their  right  did  not  accrue  until  your  rights  were  forfeited. 

Ans.  They  had  no  rights  until  mine  were  forfeited. 

Ques.  At  the  time  you  settled  npon  the  land  in  Minnesota  on  which  yon  say  you 
made  yonr  filing  was  it  government  land  thrown  open  to  settlement  and  pre-emp- 
tion. 

Aus.  Yes. 

He  further  testified : 

Ques.  Were  you  ever  notified  by  the  land  office  in  Minnesota  of  the  cancellation  of 
your  filing  on  said  Sec.  9,  or  of  a  contest  of  that  filing. 
Ans.  No. 

Ques.  When  you  went  to  the  land  office  to  prove  up  what  did  the  register  tell  you. 
Ans.  He  told  me  to  go  homo,  I  had  lost  my  title,  that  the  railroad  had  it. 

It  is  thus  evident  that  at  the  time  Cnddigan  declared  his  intention  to 
become  a  citizen  December  1,  1856,  he  was  asserting  a  claim  to  this 
land,  and  that  he  continued  to  assert  a  claim  to  the  same  until  after 
the  tract  was  held  to  have  inured  to  the  grant  for  railroad  purposes  un- 
der an  act  approved  months  after  he  became  qualified  to  i>erfect  title. 

It  is  a  well  established  principle  that  a  declaratory  statement  filed  by 
one  foreign  born,  who  has  not  declared  his  intention  to  become  a  citi- 
zen, becomes  valid  upon  the  claimant  declaring  his  intention  to  become 
a  citizen,  if  said  declaration  is  made  before  a  valid  adverse  right  inter- 
venes.   Mann  v,  Huk  (3  L.  D.,  452);  Soustilie  v.   Lowery  (6  L.  D.,  16). 

The  principle  is  also  established  that  a  second  filing  will  only  be  al- 
lowed when  the  claimant,  by  reason  of  a  prior  or  superior  right,  is  unable 
to  perfect  title  to  the  land.    Allen  v.  Baird  (6  L.  D.,  298). 

Applyins^  these  rules  to  Cnddigan  we  find  that  prior  to  the  initiation 
of  any  adverse  right  he  had  qualified  himself  to  perfect  title  to  the  land 
claimed  by  him,  and  for  which  he  had  made  a  filing,  and  that  his  failure 
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to  thus  perfect  title  was  not  owing  to  the  presence  of  any  adverse  claim 
or  right.    Ills  second  filing  was  therefore  illegal. 
Yoar  decision  is  affirmed. 


rrRCHASE  PRIOR  TO  PATEN^T  —CONFLICTING  EQUITIES. 

Murphy  v.  Sanford. 

Tho  purchaser  of  land  prior  to  tbu  iAsnanco  of  patent  therefor  Uxken  an  e<inity  ouly, 
and  has  uo  greater  or  difforent  ri^^ht  than  tho  ontryman. 

Tho  protection  afforded  by  equity  to  a  bona  fido  purchaser  without  notice  extends 
only  to  a  purchaser  that  holds  tli<>  legal  title. 

Ajb  between  one  holding  under  a  pre-emption  entry,  where  by  mistake  the  pateut 
failed  to  describe  the  land  actually  purchased,  and  another  claiming  under  a 
Bubsoqnent  location  of  such  land,  made  with  a  knowledge  of  the  facts  with  re- 
spect to  the  prior  purchase,  the  superior  equity  is  with  the  former,  and  patent 
should  issue  to  correct  the  mistake. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  August 

2,  1890. 

I  have  considered  the  case  of  John  Murphy  v.  Wayland  W.  Sanford 
on  appeal  by  the  latter  from  your  decision  of  February  17, 1890,  hold- 
ing for  cancellation  the  soldier's  additional  homestead  entry  of  Jay  G. 
Bacon  for  the  NB.  i  of  the  S  W.  i  of  Sec.  4,  T.  48  K.,  R.  14  W.,  Ashland, 
Wisconsin  land  district. 

On  April  22, 1889,  Jay  G.  Bacon  made  soldier's  additional  homestead 
entry  for  said  land  and  on  the  next  day,  by  his  attorney  in  fact,  one 
Herbert  R.  Spencer,  conveyed  it  to  Wayland  W.  Sanford.  Afterwards 
Bacon  and  his  wife  executed  in  person  another  deed  conveying  said 
land  to  Sanford. 

On  August  16, 1889,  the  local  officers  transmitted  the  affidavit  of  one 
John  H.  Murphy  setting  forth  that  he  was  the  owner  of  said  tract  of 
land  and  had  '^enjoyed  undisputed  possession  and  occupancy  of  said 
tn\ct  of  land  until  pne  Jay  G.  Bacon  having  discovered  an  error  in  the 
United  States  patent  filed  an  additional  homestead  entry  for  the  l!^.^ 
of  the  8W.  \  of  said  section"  and  that  his  ownership  and  possession  of 
said  land  were  facts  of  general  notoriety.  Afterwards  Murphy,  by  letter 
of  August  27,  1889,  transmitted  two  patents,  issued  to  Wellington 
Gregory,  one  dated  June  1, 1859  for  the  N W.  J  of  the  S  W.  J  of  said  sec- 
tion, based  npon  pre-emption  certificate  No.  327,  and  the  other  dated 
May  3, 1860,  for  the  SB.  j  of  the  S  W.  J  and  the  W.  i  of  the  8W.  J  of  said 
section,  based  upon  military  bounty  land  warrant  No.  22,827.  At  the 
same  time  Murphy  transmitted  an  abstract  of  the  title  to  the  SW.  ^of 
said  section  certified  by  one  "  K.  W.  Lewis,  abstracter."  The  first  item 
in  this  abstract  is  as  follows: — 

The  book  of  original  entries  on  file  in  the  office  of  county  clerk  shows  that  the  SW.^ 
of  Sec.  4,  T.  4S,  R.  14,  was  entered  by  Wellington  Gregory  25  September  1856. 
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Said  abstract  of  title  shows  also  the  following  conveyances  viz : — 

The  two  patents  hereinbet'orc  mentioned,  filed  for  record  May  4, 
188G. 

Warranty  deed,  Wellington  Gregory  to  T.  O.  Tiernan,  dated  October 
25,  1856,  recorded  May  18, 1857,  conveying  SW,  J  said  section. 

Mortgage,  Tiernan  to  Gregory,  dated  October  25,  185G,  recorde^i 
November  11, 1856,  and  satisfied  Angust  24, 1857,  describing  SW.  J 
said  section. 

Will,  Thomas  0.  Tiernan,  to  his  wife  and  children  by  name,  dated 
June  20, 1862,  filed  for  record  April  17, 1886,  devising  and  bequeathing 
all  his  property. 

Warranty  deed.  Heirs  of  T.  C.  Tiernan,  deceased,  to  Charles  N.  Aker, 
dated  March  31,  1886,  recorded  May  3,  1886,  conveying  SW.  J  said  sec- 
tion. 

Warranty  deed  C.  N.  Akers  to  D.  George  Morrison,  dat«d  April  12, 
1886,  recorded  May  3,  1886,  conveying  SW.  J  said  section. 

Warranty  deed,  D.  George  Morrison  and  wife  to  John  H.  Mnrphy, 
dated  April  29,  1886,  recorded  May  4,  1886,  conveying  SW.  ^  said  sec- 
tion. 

Power  of  attorney,  Jay  C.  Bacon  and  wife  to  Herbert  R.  Spencer, 
dated  December  9,  1879,  recorded  April  23, 1889,  authorizing  the  sale 
and  conveyance  of  ^^  any  lands  he  may  acquire  by  him  as  an  additional 
homestead  entry.'' 

Daplicate  receipt.  United  States  to  Jay  O.  Bacon,  dated  April  22, 1889, 
recorded  April  23,  1889,  for  NB  i  SW.J  said  section. 

Warranty  deed,  J  C.  Bacon  and  wife  by  attorney  in  fact  Herbert  R. 
Spencer  to  Wayland  W.  Sanford,  dated  April  23,  1889,  reconled  same 
day,  conveying  NE.  J  SW.  J  said  section. 

Confirmatory  deed.  Jay  C.  Bacon  and  wife  to  Wayland  W.  Sanford, 
dated  May  1,  1889,  recorded  May  7,  1889,  conveying  NE.J  SW.  J  said 
section. 

Among  the  papers  in  this  case  I  find  also  certain  papers  from  the 
files  of  your  office  and  relating  to  the  entries  made  by  Wellington 
Gregory.  These  papers  show,  and  it  is  admitted  by  the  attorney  for 
Sanford  that  Gregory  file<l  preemption  declaratory  statement  for  said 
S  W.  J  of  Sec.  4,  and  on  September  25,  1856,  submitted  final  proof  in 
support  of  said  filing.  It  seems  that  he  paid  for  said  land  with  military 
bounty  land  warrant  No.  22,827,  for  one  hundred  and  twenty  acres,  and 
$50  in  cash,  separate  receipts  being  issued.  The  receipt  and  certificate 
issued  upon  the  cash  payment  which  are  numbered  327,  describe  the 
land  covered  thereby  as  the  "  north  west  quarter  of  the  south  west 
quarter  "  of  said  section  four  and  the  certificate  has  on  the  back  this 
memorandum — "  Bal.  of  this  claim  satisfied  by  Wt.  22,827  a<5t  Mch,  3, 
1855,  for  SB  .^  S W  i  and  W.  i  S W.  J."— Tlie  application  accompanying 
the  warrant  referred  to  describes  the  *'  SE.  i  of  SW.  J  and  W.  J  of  SW.  J 
of  said  section,  and  has  on  the  back  this  memorandum — "  Bal.  of  this 
claim  satisfied  by  certificate  327  for  N W.  J  SW.  J." 
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Sanford,  through  his  attorney,  filed  in  your  office  an  abstract  of  title 
of  the  SW.  i  of  said  section  4,  certified  by  the  register  of  deeds  for 
Douglas  county  as  being  "  a  true  and  correct  abstract  of  all  deeds  or 
other  conveyances  on  file  or  of  record'' in  his  office.  This  abstract  shows 
substantially  the  same  facts  as  the  one  filed  by  Murphy,  except  that  it 
makes  no  statement  as  to  the  matter  set  forth  in  item  one  of  that 
abstract.  Accompanying  this  abstract  was  an  affidavit  executed  by  said 
register  of  deeds,  containing  the  following  statement: 

That  none  of  the  records  in  my  office  show  the  entry  by  Wellington  Gregory  of  the 
said  land  above  described.  Affiant  says  that  there  is  a  book  in  the  office  of  the 
county  clerk  (anditor),  or  in  the  coanty  treasurer's  office  that  shows  some  of  the 
early  land  office  entries,  bnt  affiant  says  said  book  is  kept  in  said  offices  as  a  con- 
venience in  assessing  taxes,  but  that  said  book  forms  no  part  of  the  public  records  of 
uiy  office  as  provided  by  statute. 

He  also  filed  affidavit  of  Herbert  B.  Spencer,  stating  that  before  the 
purchase  of  thw  land  by  Sanford,  he,  affiant,  went  with  said  Sanford 
and  one  N.  S.  Bowers  to  the  office  of  the  register  of  deeds  for  Douglas 
county,  where  said  land  is  situated  and  they  carefully  searched  the  rec- 
ords of  said  office,  but  found  nothing  to  indicate  that  the  United  States 
bad  sold  or  parted  with  the  said  land  previous  to  the  entry  by  Bacon. 
He  further  states  that  they  visited  the  local  laud  office  and  found  nothing 
in  the  records  of  that  office  to  show  that  the  land  had  been  entered  by 
anyone  or  that  the  United  States  had  disposed  of  or  sold  said  land  pre; 
vious  to  the  sale  to  Bacon.  There  was  filed  also  the  affidavit  of  N.  8. 
Bowers  stating  that  he  was  associated  with  Sanford  in  the  purchase  of 
this  land,  having  furnished  a  part  of  the  purchase  money ;  that  before 
making  such  purchase  he  wrote  to  the  Commissioner  of  the  General 
Land  Office  as  to  the  statu.<9  of  said  tract  and  received  a  reply  stating 
that  it  was  vacant  public  land ;  that  he  carefully  examined  the  records 
of  the  office  of  register  of  deeds  for  Douglas  county,  and  the  records  of 
the  local  land  office  and  found  no  record  of  any  conveyance  of  the  title 
to  said  tract  by  the  United  States  and  that  he  then  joined  in  good 
faith  in  the  purchase  of  said  laud  and  in  good  faith  paid  his  proportion 
of  the  purchase  money.  They  also  filed  copies  of  two  letters  of  your 
office  addressed  to  N.  S.  Bowers  stating  that  the  records  of  your  office 
showed  said  tract  was  vacant  public  land.  Sanford  also  made  affidavit 
to  the  effect  that  he  had  made  inquiry  and  had  examined  the  records  of 
the  local  land  office  and  of  the  office  of  register  of  deeds  for  Douglas 
county,  and  finding  nothing  to  show  that  the  United  States  had  parted 
with  title  to  said  tract  until  the  homestead  entry  of  Bacon,  purchased 
said  land. 

With  these  fact8  presented  by  the  papers  in  the  case,  your  office  held 
that  the  purchase  by  Gregory  vested  in  him  such  a  right  to  the  land  as 
served  to  segregate  it  from  the  public  domain  and  that  after  that  sale, 
the  government  had  no  right  or  power  to  sell  to  another,  and  decided 
that  the  patent  to  Gregory,  dated  June  1,  1859,  should  be  canceled, 
that  a  jmtcnt  issue  to  John  Murphy  for  the  north  east  quarter  of  the 
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soatli  west  qaarter  of  said  section,  and  that  Bacon's  entry  be  held  for 
cancellation. 

It  may  be  well  before  considering  the  controverted  questions  in  this 
case  to  mention  some  points  which  are  too  well  established  by  the  de- 
cisions of  this  Department  and  of  the  supreme  court  of  the  United 
States  to  admit  of  dispute. 

Bacon  by  his  entry  acquired  not  the  legal  title,  but  an  equitable  title 
only  to  this  tract  of  land.  The  legal  title  thereto  still  remains  in  the 
United  States.  Sanford  as  the  vendee  of  Bacon  took  an  equitable  title 
only  and  occupies  the  same  relationship  to  this  case  as  his  grantor,  the 
immediate  claimant  from  the  United  States  would  have  held  had  there 
been  no  sale,  that  is,  he  stepped  into  the  shoes  of  the  entrymau  and 
has  no  greater  or  different  rights  or  equities.  This  was^admitted  in  the 
course  of  argument  of  this  case  by  Sanford's  attorney  and  it  is  un- 
necessary to  cite  authorities  in  support  of  the  proposition.  Although 
the  attorney  for  Sanford  describes  him  as  a  bona  fide  purchaser  with- 
out notice  and  seems  to  rely  to  a  considerable  extent  on  the  protection 
afforded  purchasers  of  this  description  for  the  success  of  his  client 
here,  yet  I  do  not  think  the  facts  here  presented  bring  him  within  that 
category  or  that  it  is  necessary  to  here  discuss  the  extent  of  the  pro- 
tection to  be  afforded  bona  fide  purchasers  without  notice.  In  order 
to  entitle  one  to  protection  as  such  a  purchaser  he  must  hold  a  legal 
tiitle.  In  Story's  Equity  Jurisprudence,  Sec.  64  c,  in  speaking  of  the 
protection  afforded  by  equity  to  bona  fide  purchasers  without  notice, 
it  is  said : 

The  purchaser,  however^  in  all  cases  must  hold  a  legal  title,  or  be  entitled  to  call 
for  it,  in  order  to  give  him  a  full  protection  of  his  defense ;  tor  if  his  title  be  merely 
equitable,  then  he  must  yield  to  a  legal  and  equitable  title  in  the  adverse  party. 

And  again  in  Sec.  1502,  it  is  said : 

To  entitle  himself  to  this  protection,  however,  the  purchaser  must  not  only  be  bona 
fide,  and  without  notice,  and  for  a  valuable  consideration,  but  he  must  have  paid  the 
purchase  money.  So,  he  must  have  purchased  the  legal  title,  and  not  be  a  mere  pur- 
chaser without  a  semblance  of  title  ;  for  even  the  purchaser  of  an  equity  is  bonnd  to 
take  notice  of,  and  is  bound  by,  a  prior  equity  ;  and  between  equities  the  established 
rule  is,  that  he  who  has  the  prior  equity  in  point  of  time,  is  entitled  to  a  like  priority 
in  point  of  right. 

In  Yattier  v.  Hinde  (7  Pet.,  252)  the  supreme  court  said : 

The  rules  respecting  a  purchaser  without  notice  are  framed  for  the  protection  of 
him  who  purchases  a  legal  estate  and  pays  the  purchase  money  without  knowledge 
of  an  outstanding  equity.  They  do  not  protect  a  person  who  acquires  no  semblance 
of  title.  They  apply  fully  only  to  the  purchaser  of  the  legal  estate.  Even  the  pur- 
chaser of  an  equity  is  bound  to  take  notice  of  any  prior  equity. 

In  Boone  v.  Chiles  (10  Pet.,  177)  in  stating  the  matters  that  must  be 
set  forth  in  an  answer  claiming  protection  as  a  bona  fide  purchaser 
without  notice,  it  was  said : 

The  title  purchased  must  be  apparently  perfect,  good  in  law,  a  vested  estate  in  foe 
simple,  1  Cr.  IGO ;  3  Cr.  133,  5 ;  1  Wash.  C.  C,  75.    It  must  be  by  a  regular  convey- 
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ancd ;  for  the  purchaser  of  an  equitable  title  holds  it  subject  to  the  equities  upon  it 
in  the  hands  of  the  vendor  and  has  no  better  standing  in  a  court  of  equity,  7  Cr.  48 ; 
7  Pet.,  271 ;  Sugden  722.  Snch  is  the  case  which  must  be  stated  to  give  a  defendant 
the  benefit  of  an  answer  or  plea  of  an  innocent  purchaser  withont  notice;  the  case 
stated  must  be  made  ont,  evidence  will  not  be  permitted  to  be  given  of  any  other 
matter  not  set  ont. 

This  same  doctrine  is  adhered  to  iii  Root  v.  Shields  (1  Woolworth's 
Cir.  Ct.  Rep.,  340). 

Under  th^se  rulings  it  is  clear  that  Sanford  has  not  the  qualifica- 
tions necessary'  to  entitle  him  to  protection  as  a  bona  fide  purchaser 
without  notice. 

The  question,  then,  to  be  determined  in  this  case  is  as  to  which  of 
these  parties,  each  claiming  an  equitable  title  to  this  land,  has  the  better 
claim  thereto.  The  general  rule  applicable  in  such  cases  is  expressed 
in  the  maxim  Qui  prior  est  tempore^  potior  est  jure.  Mr.  Broom  in  his 
work  on  legal  maxims  1,356  in  discussing  this  maxim  says : 

B0|  when  there  are  conflicting  rights  as  to  real  property,  courts  of  equity  will  inquire, 
not  which  party  was  first  in  possession,  but  under  what  instrument  he  was  in  posses- 
sion, and  when  his  right  is  dated  in  point  of  time ;  or  if  there  be  no  instrument,  they 
will  ask  when  did  the  right  arise — who  had  the  prior  right  t 

SeiB  also  Story's  Equity  Jurisprudence,  Sees.  381-1502.  In  the  decis- 
ion in  Boone  v.  Chiles  supra^  it  is  said  : 

It  is  a  general  principle  in  courts  of  equity,  that,  where  both  parties  claim  by  an 
equitable  title  the  one  who  is  prior  in  time  is  deemed  the  better  in  right. 

It  is  urgently  insisted,  however,  on  the  part  of  Sanford  that  if  Mur- 
phy or  any  of  his  grantors,  either  immediate  or  remote,  had  exercised 
ordinary  care  in  the  examination  of  his  title  papers  the  mistake  in  ques- 
tion would  have  been  discovered,  and  could  have  been  corrected  prior 
to  the  intervention  of  this  adverse  claim ;  and  that  third  parties  who 
were  induced  by  the  condition  of  the  title  to  this  land,  as  disclosed  by 
the  record,  to  invest  money  in  the  purchase  thereof,  have  in  the  face  of 
this  laches  the  stronger  equities.  This  amounts  to  the  claim  that  the 
particular  facts  in  this  case  take  it  out  of  the  general  rule. 

It  should  be  noted  in  this  connection  that  there  is  no  statement  by 
or  on  behalf  of  Sanford  that  his  grantor  Bacon  the  immediate  claimant 
fk*om  the  United  States,  ever  made  any  examination  prior  to  his  entry 
as  to  the  condition  of  the  title  to  this  tract  of  land,  and  also  that  none 
of  the  affidavits  filed  in  Sanford's  interest  alleges  ignorance  on  the 
part  of  Bacon,  Sanford  or  Bowers  of  the  existence  of  a  claim  of  some 
character  to  this  land  adverse  to  the  title  of  the  United  States.  Indeed 
the  examination  of  the  records  claimed  to  have  been  made,  could  not 
result  otherwise  than  in  apprising  the  inquirer  of  the  existence  of  such 
a  claim,  for  the  records  showed  conveyances  by  Gregory  and  others  of 
the  whole  S  W.|-  of  said  section  including  the  land  in  controversy.  This 
knowledge  having  been  gained,  there  was  then  demanded  of  the  pro- 
posed purchaser  of  an  equity  only,  something  more  than  ordinary  dili- 
gence— something  more  than   an   inquiry  to  ascertain  whether  such 
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claim  was  a  legal  and  perfect  one.    The  examination  thus  demanded 
would  naturally  have  included  both  an  inspection  of  the  tax  books  of 
the  county  in  which  the  land' was  situated  aud  inquiries  in  the  neigh- 
borhood of  the  land  as  to  who  claimed  and  controlled  it.    Such  an  ex- 
amination being  demanded,  the  claims  of  these  parties  must  be  deter- 
mined in  the  light  of  the  facts  that  would  have  been  disclosed  thereby, 
and  thiH  is  especially  so  in  the  absence  of  an  allegation  on  their  part  of 
ignorance  of  such  facts.    This  examination  and  inquiry  would  have 
disclosed  that  Gregory  and  his  grantees  had  claimed  said  land  since 
185(),  as  shown  by  the  various  conveyances  and  the  payment  of  taxes. 
An  inquiry  to  ascertain  when  and  by  what  authority  this  land  was 
assesM*^!  for  taxation  would  have  led  to  an  examination  of  the  book 
which  the  register  of  deeds  for  said  county  explains  was  kept  in  the 
office  of  the  county  clerk,  or  of  the  treasurer,  which  would  have  dis- 
closed the  fact  that  Gregory  had  purchased  the  whole  of  the  southwest 
quarter  of  said  section.    The  submission  of  a  statement  of  these  fact8, 
a  knowledge  of  which  these  parties  are  chargeable  with,  to  yoar  office 
would  have  resulted  in  the  discovery  of  the  error  in  issuing  two  patents 
to  the  same  party  for  the  same  tract  of  laud.    In  fact  the  records  of 
that  county  advertised  the  existence  of  such  an  error  in  that  they 
showed  two  patents  issued  by  the  United  States  to  the  same  party, 
Gregory,  for  the  same  piece  of  land.    One  purchasing  an  equitable  title 
to  this  land  in  the  face  of  these  circumstances  must  be  held  to  have 
acted  with  a  knowle<lge  of  the  facts  in  the  case,  and  to  have  deliber- 
aUily  taken  the  chances  of  defeating  whatever  claim  was  outstanding. 

It  is  true  the  information  given  by  your  office  was  based  upon  ap}>ar- 
ently  superficial  examination  of  the  records  and  the  information  im- 
l>arted  was  incorrect  and  misleading,  yet  this  cannot  alter  the  facts  as 
they  actually  existed,  or  confer  upon  one  receiving  such  information  any 
rights  to  which  the  facts  would  not  entitle  him. 

It  is  true  that  Murphy  and  his  grantors  were  guilty  of  a  degree  of 
laches  in  allowing  to  go  uncorrected  for  so  long  a  period  a  mistiike 
which  would  have  been  discovered  by  an  examination  of  their  title 
pai>ers.  It  is,  however,  a  well  known  fact  that  purchasers  of  public  land 
rely  most  implicitly  upon  the  correctness  of  the  title  papers  issued  by 
the  olhcers  of  the  government,  and  that  it  is  not  an  unusual  occurrence 
for  patents  to  lie  in  the  land  office  uncalled  for  even  longer  periods  than 
in  this  case. 

This  case  is  upon  that  point  not  materially  different  from  that  of  Sim- 
mons V.  Ogle  (105  U.  S.,  271).  Ogle  rested  his  claim  on  the  assertion 
that  his  remote  grantor  John  Winstanley  bought  the  tract  of  land  in- 
volved from  the  United  States  on  December  30, 1836,  although  patent 
never  issued  on  said  purchase.  Simmons  rested  his  claim  on  a  patent 
from  the  United  States  to  himself,  dated  Juno  12,  1874.  The  cir- 
cuit court  rendered  a  decree  in  favor  of  Ogle.  The  supreme  court 
found  from  the  evidence  that  Winstanly  did  not  purchase  this  tract  from 
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the  United  States,  bat  said  in  the  course  of  the  decision — <<  If  the  par- 
chase  and  payment  now  stated  and  alleged  in  the  bill  were  satisfac- 
torily established  by  the  evidence,  the  decree  should  be  affirmed." 

It  is  clear  in  this  case  that  Gregory  actually  bought  this  tract  in  con- 
troversy and  paid  therefor  the  consideration  prescribed  by  law ;  that  he 
had  done  everything  required  of  him  to  acquire  a  vested  right  thereto. 
It  was  said  in  the  decision  of  the  case  of  Wirth  v.  Branson  (98  U.  S., 
188):  — 

The  rule  is  well  settled,  by  a  long  coarse  of  decisions,  that  when  pnblic  lands  have 
been  surveyed  and  placed  in  the  market,  or  otherwise  opened  to  private  acquisition, 
a  person  who  complies  with  all  the  requisites  necessary  to  entitle  him  to  a  patent  in 
a  particular  lot  or  tract  is  to  be  regarded  as  the  equitable  owner  thereof,  and  the  land 
is  no  longer  open  to  location.  The  public  faith  has  become  pledged  to  him,  and  any 
sabseqnent  grant  of  the  eanie  land  to  another  party  is  void,  unless  the  first  location 
or  entry  be  vacated  and  set  aside. 

See  also  Gomelius  v.  Kessel  (128  U.  S.,  456),  and  authorities  there 
cited. 

After  a  careful  consideration  of  this  case  in  connection  with  the  ar- 
guments advanced  and  the  authorities  cited  by  the  attorneys,  I  am  of 
the  opinion  that  the  question  as  to  which  of  these  parties  has  the 
stronger  equities  should  be  resolved  in  favor  of  Murphy. 

Among  the  papers  filed  by  Sanford  is  a  certified  transcript  of  the 
record  of  Wellington  Gregory's  naturalization,  which  shows  that  natur- 
alization papers  were  issued  to  him  on  November  9, 1868,  upon  the  state- 
ment ^Hhat  he  was  naturalized  in  Superior  City,  Wis.,  in  May  1854,  and 
that  his  naturalization  papers  were  burned  in  the  following  year,"  and 
due  proof  of  residence  and  good  character.  Accompanying  this  was 
the  affidavit  of  the  clerk  of  the  circuit  court  of  Douglas  county  setting 
forth  that  he  has  in  his  custody  ^^  all  records  showing  declarations 
of  intention  to  become  citizens  ot  the  United  States  that  have  ever  been 
executed  in  said  county  of  Douglas  in  which  is  located  the  City  of  Su- 
perior," and  that  diligent  search  through  said  records  from  the  organiza- 
tion of  the  county  in  1854  disclose  the  fact  that  Wellington  Gregory 
never  made  application  for  citizenship,  or  declared  his  intention  of  be- 
coming a  citizen  of  the  (Jnited  States."  Although  these  papers  are  not 
referred  to  in  the  argument  of  counsel,  and  it  might  therefore  be  con- 
eluded  that  no  stress  is  laid  upon  them,  I  have  thought  best  to  say  that 
in  my  opinion  they  are  not  sufficient  to  overcome  the  finding  of  the  local 
officers  from  the  final  proof  submitted  that  Gregory  was  at  the  date  of 
said  proof  a  qualified  pre-emptor. 

For  the  reasons  herein  stated  I  concur  in  the  conclusion  reached  in 
your  office.  It  is  not  necessary  to  cancel  either  of  the  patents  hereto- 
fore issned.  A  patent  should  be  issued  for  the  tract  in  controversy, 
the  NB.  4  of  the  SW.  |  of  said  section  4,  which  should  refer  to  the 
former  patent  and  state  that  it  is  in  correction  thereof,  and  should  issue 
to  Wellington  Gregory  instead  of  in  the  name  of  the  applicant  Murphy. 
With  this  modification  the  decision  appealed  from  is  affirmed. 
2497— VOL  11 9 
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BAILBOAD  GRANT-ADJUSTMENT-KE8ERVATION— LATERAL  I.IMITS. 

Missouri,  Kansas,  and  Texas  By.  Go. 

The  opinion  ezpreased  by  the  Department  in  1860  that  the  rightof  the  Indians  to  lands 
in  the  New  York  Indian  reservation  had  lapsed,  and  the  subsequent  proclama- 
tion of  the  President  directing  the  sale  of  said  lands,  acted  upon  for  the  period  of 
thirty  years,  recognized  by  Congress,  and  acquiesced  in  by  the  Indians,  precludes 
departmental  action  looking  toward  the  recovery  of  title  to  lands  lying  within 
said  reservation,  and  patented  to  this  company  under  its  grant  of  1863,  and  the 
acts  amendatory  thereof. 

The  lateral  limits  of  the  grant,  as  fixed  by  the  original  withdrawals,  should  not  be  re- 
adjusted with  the  view  of  recovering  title  to  lands  patented  to  said  company,  lb  at 
may  thus  be  shown  to  lie  outside  of  said  limits  as  re-adjusted,  for  (1)  the  title  to 
said  lands  has  passed  out  of  the  company;  (2)  it  must  be  presumed  that  in  makiD<r 
the  original  withdrawals  all  matters  necessary  to  a  legal  determination  were  duly 
considered ;  and  (3)  the  said  withdrawals  have  stood  unquestioned  for  a  long  term 
of  years,  and  titles  that  have  vested  thereunder  should  not  now  be  disturbed. 

The  allowance  of  indemnity  in  accordance  with  the  principles  announced  in  the  case 
of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Ry.  Co.,  6  L.  D.,  195,  is  ap- 
proved. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office,  August 

2, 1890. 

By  letter  of  July  21, 1887,  your  office  transmitted  an  "  adjustment '^ 
of  the  grant  for  the  Missouri,  Kansas  and  Texas  railway  company,  and 
stated  that,  <^  The  limits  of  the  grant  upon  which  withdrawals  were 
ordered  were  laid  off  before  all  the  lands  were  surveyed,  and  as  to  sur- 
veyed lands  the  withdrawal  limits  were  not  adjusted  to  the  smallest 
legal  subdivisions.  Your  office  further  stated  that  it  became  necessary 
therefore  to  define  the  exterior  limits  of  the  grant  accurately,  bat  ad- 
justed to  the  smallest  legal  subdivisions  of  the  public  surveys.  '<This 
made  some  slight  variations  on  the  extreme  outward  limits,  and  also 
disclosed  an  error  in  the  withdrawal  maps  in  this,  that  in  closing  the 
public  surveys  upon  the  first  guide  meridian  east  of  the  6th  principal 
meridian  the  range  thus  made  was  two  miles  in  width  instead  of  one 
mile,  and  as  a  result  of  which  the  limits  of  the  grant  had  been  laid  down 
one  mile  too  wide  wherever  such  range  was  embraced  within  the  limits 
of  the  withdrawal,''  Your  office  accordingly  prepared  and  submitted  ^'  a 
map  showing  with  precision  the  lateral  limits  of  the  grant  in  conformity 
with  the  principles  laid  down  in  the  case  of  Leander  Scott  t?.  Kansas  Pa< 
cific  railway  company  (5  L.  D.,  468),"  and  made  the  adjustment  of  Ihe 
grant  in  accordance  therewith. 

Continuing,  your  said  office  letter  set  out  the  various  amounts  of 
land  patented  for  said  company,  and  concluded  that  it  had  received  an 
excess  of  271,907.86^  acres  above  what  it  is  entitled  to  and  recom- 
mended that  proper  steps  be  taken  to  recover  said  excess  from  the  com- 
pany. 

By  letter  of  June  21, 1889,  said  a^nstment  was  returned  to  your 
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office  with  directions  that  the  questions  involved  be  again  examined 
and  a  report  submitted  in  accordance  with  the  present  rulings  of  the 
Department. 

On  November  IS^  1889,  your  office  transmitted  a  second  adjustment 
of  said  grant  in  which  the  following  statement  is  made: 

Total  area  of  grant 1,134,791.08 

Dedaot  on  account  of  moieties : 

A.  T.  and  S.  F 37,161.14 

L.  L.  andO 90,898.74 

128, 059. 88 

Net  area  of  grant 1,006,731.20 

Approved  in  granted  limits 1*22,656.53 

toL.  L.  andG.  within  clear  limits 1,663.36 

124, 319. 89 

Loss  to  grant 882,411.31 

Approved  as  indemnity  ...- 494,072.38 

Due  as  indemnity 386,338.93 

I  understand  from  this  that  the  company  has  failed  by  388,338.93 
acres,  to  secure  the  total  number  of  acres  in  its  grant,  after  deducting 
moieties  for  grants  of  even  date. 

The  explanation  of  the  different  results  reached  by  s$iid  adjustments 
is  stated  by  your  ofSce  as  follows: 

In  the  former  adjustment  deduction  was  made  on  account  of  prior  grants  for  rail- 
roads, Indian  reservations,  and  selections  on  account  of  grants  to  the  State  for  in- 
ternal improvements,  etc.  These  deductions,  under  departmental  decision  in  the 
matter  of  the  adjustment  of  the  grant  for  the  Omaha  company  (6  L.  D.,  195),  are  er- 
roneous, and  in  the  adjustment  now  presented  indemnity  has  been  allowed  for  such 
losses. 

The  company  claims  its  lands  by  virtue  of  the  grants  of  March  3,  IS63, 
(12  Stat.,  772),  July  1, 1864  (13  Stat.,  339),  and  July  26, 1866  (14  Stat., 
289).  The  first  act  makes  a  grant  for  the  Atchison,  Topeka  and  Santa 
Fe  road  with  a  branch  from  where  it  crosses  the  Neosho,  down  the 
Keosho  valley  to  a  point  where  the  Leavenworth,  Lawrence  and  Gal- 
veston road  enters  said  valley.  The  line  of  said  branch  as  definitely 
located  left  the  main  stem  at  Emporia  and  ran  soatheasterly,  corre- 
sponding with  the  road  as  afterwards  built.  The  withdrawal  for  the 
branch  was  made  in  1863.  The  act  of  1864,  provided  for  a  road  from 
Emporia,  northward,  via  Council  Grove,  to  a  point  near  Fort  Biley  on 
the  branch  Union  Pacific  railroad.  No  action  was  taken  under  this  act 
affecting  the  questions  here  in  issue.  The  act  of  1866  provided  for  a 
road  from  Fort  Biley  "  or  near  said  military  reservation,  thence  down 
the  valley  of  the  Neosho  river  to  the  soathern  line  of  the  State  of  Kan- 
sas," being  the  line  defined  in  said  two  former  acts.  The  withdrawal 
necessary  for  the  entire  line  was  made  in  1867,  and  the  road  was  built. 
The  grant  was  of  "  every  alternate  section  of  land  or  parts  thereof  des- 
ignated by  odd  numbers,  to  the  extent  of  five  alternate  sections  per  mile 
on  each  side  of  said  road,  not  exceeding  in  all  ten  sections  per  mile  with 
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a  provision  for  indemnity  lands  to  be  selected  not  beyond  twenty  miles 
from  the  line  of  the  road. 

By  letter  of  October  31, 1887,  your  office  referring  to  said  first  ad- 
jastment  stated  that  an  important  matter  in  connection  with  said  gmnt 
had  not  been  taken  into  consideration  in  making  up  the  statement  of 
areas  included  in  the  grant.  This  important  matter  was  described  by 
your  ofiftce  as  follows : 

A  portion  of  the  lands  through  which  this  and  certain  other  roads  ran,  is  embraced 
in  the  reservation  established  for  the  New  York  Indians  by  treaty  of  January  lo, 
1838  (7  Stat.,  550),  and  that  reservation  does  not  appear  to  have  been  extinguished 
at  date  of  railroad  grants,  and  has  never  been  extinguished. 

Your  office  further  stated  that  on  August  17, 1860,  the  Commissioner 
of  the  General  Land  Office  submitted  to  this  Department  a  proposed 
proclamation  for  the  sale  of  the  lands  within  said  reservation,  which 
proclamation  was  signed  by  the  President  on  August  21,  1860,  in  con- 
lormity  with  which  said  lands  were  offered  for  sale ;  that  said  Commis- 
sioner apparently  assumed  the  reservation  had  been  extinguished,  and 
that  assumption  was  erroneous  as  shown  by  the  action  of  the  govern- 
ment in  1868,  when  ^^  a  treaty  was  concluded  between  the  United  States 
and  the  New  York  Indians  for  the  surrender  of  all  claims  under  the 
the  treaty  of  1838,  but  the  treaty  of  1868  was  not  ratified  by  the  Sen- 
ate;" that  'Mt  cannot  of  course  be  held  that  the  President  intended  by 
proclamation  of  sale  to  have  formally  or  actually  extinguished  a  treaty 
reservation,  or  that  it  would  have  been  competent  for  him  to  have  doue 
so.  .  .  .  Reserved  lands  were  not  granted  to  such  companies,  and 
their  rights  are  derived  from  grant  and  not  from  executive  action."  It 
was  further  stated  that  276,602.24  acres  have  been  patented  to  or  for 
railroad  companies  in  said  reservation,  mostly  for  the  company  here  in 
question,  and  it  was  recommended  that  proper  steps  be  taken  to  secure 
the  reconveyance  or  recovery  of  such  lands  under  the  provisions  of  the 
act  of  March  3,  1887. 

Against  this  recommendation  the  attorneys  for  the  company  urge  that 
the  question  has  become  res  adjudicata  by  virtue  of  the  decision  of  the 
supreme  court  in  the  case  of  Kansas  City,  Lawrence  and  South  Kansas 
R.  R.  Co.,  V.  The  Attorney-General  (118  TJ.  S.,  682).  That  action  was 
brought  to  set  aside  the  title  to  certain  lands,  being  a  portion  of  those 
herein  under  consideration.  The  appellant  company  supra^  claimed  as 
the  assignee  of  the  Missouri,  Kansas  and  Texas  Ry.  Co.  The  court  held 
that  there  was  no  sufficient  reason  found  in  the  record  for  disturbing  the 
certificates  and  patents  therefor  issued  to  said  latter  company .  In  the 
statement  of  said  case  which  precedes  the  opinion  of  the  court  it  is 
recited: 

Mr.  William  Lawrence  (representing  settU^rs),  for  appellee,  argued  the  followinj? 

general  propositions: Sixth  Proposition.— It  is  submitted  that 

the  lands  in  controversy  are  not  subject  to  any  land  grant,  because  included  in  the 
New  York  Indian  reservation  under  the  treaty  of  January  15, 1(836,  never  legally 
xerokod. 
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After  coDsidering  certain  allegations  of  the  bill,  and  concluding  that 
they  furnished  no  reason  for  disturbing  said  titles,  the  court  con- 
cluded : 

There  are  otlier  j^rouuds  nrged  for  granting  the  relief  Bonglit  by  the  bill,  bat  they 
are  not  snfficieut  to  jastify  such  a  decree,  nor  are  they  important  enough  to  require 
further  discnssion  here. 

On  this  statement  it  is  claimed  by  said  attorneys  that  the  question 
here  presented,  was  properly  before  the  court,  and  decided.  An  exam- 
ination of  the  record  of  that  case,  however,  shows  that  such  claim  is 
not  well  founded.  The  question  now  before  me  was  not  put  in  issue  by 
the  pleadings  in  that  case.  The  New  York  Indian  reservation  wa^  not 
mentioned,  either  in  the  bill,  the  answer  or  the  replication,  nor  was  any 
reference  made  thereto.  The  bill  urged  that  the  lands  were  excepted 
from  the  grant  for  the  Missouri,  Kansas  and  Texas  road  by  reason  of 
conflict  with  other  railroad  grants  ,*  because  the  road  was  not  constructed 
to  a  certain  point  contemplated  in  the  grant ;  and  because  £he company 
had  received  more  lands  than  it  was  entitled  to,  etc.  After  considering 
these  three  propositions  the  court  concluded  with  the  expression  above 
cited.  But  the  <^  other  grounds ''  there  spoken  of  must  be  held  to  be 
those  put  in  issue  by  the  pleadings,  of  which  there  were  several.  Cer- 
tainly no  judgment  could  have  gone  against  the  company,  on  the  record, 
on  a  plea  which  it  had  no  opportunity  of  answering,  nor  do  I  think  the 
mere  mention  of  an  extraneous  fact  by  an  attorney  in  argument  would 
place  that  fact  in  issue,  "  where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand  the  judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which  the  finding  or  verdict 
was  rendered."     Cromwell  v.  County  of  Sac.  (94  U.  S.,  351). 

However,  I  find  myself  unable  to  agree  in  said  recommendation  that 
steps  be  taken  to  secure  the  reconveyance  of  these  lands  under  the  act 
of  March  3, 1887,  for  the  following  reasons. 

By  said  treaty  of  1838  the  New  York  Indians  ceded  and  relinquished 
to  the  United  States  all  their  right,  title  and  interest  to  the  lands 
secured  to  them  at  Green  Bay,  in  the  Territory  of  Wisconsin,  by  the 
Menomonee  treaty  of  1831  (except  a  small  tract) ;  and  in  consideration 
thereof  the  United  States  agreed  to  set  apart  the  land  subsequently 
embraced  in  said  New  York  Indian  reservation,  "  to  have  and  to  hold 
the  same  in  fee  simple  to  the  said  tribes  or  nations  of  Indians,  by  patent 
from  the  President  of  the  United  States "  issued  in  conformity  with 
section  3,  of  the  act  of  May  28,  1830,  (4  Stats.,  411),  the  proviso  of 
which  declares  that  <<  such  lands  shall  revert  to  the  United  States  if  the 
Indians  become  extinct  or  abandon  the  same.''  It  was  agreed  that  said 
Indians  then  residing  in  New  York  should  remove  to  said  lands  so  set 
apart,  and  that  such  of  the  tribes  as  fail  *^  to  accept  and  agree  to  re- 
move" within  five  years  "or  such  other  time  as  the  President  may 
from  time  to  time  appoint  shall  forfeit  all  interest  in  the  lands  so  set 
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apart  to  the  United  States."  The  United  States  agreed  to  appropriate 
$400,000  to  aid  said  Indians  in  removing  from  their  homes,  etc.  Bat 
few  of  the  Indians  went  to  said  lands,  and  of  these  but  thirty-two  re- 
ceived <^  certificates  of  allotment "  for  their  respective  shares  of  land. 
In  a  report  to  the  Department,  sabsequently  transmitted  to  Congress, 
and  dated  February  9,  1883,  Commissioner  of  Indian  Affairs  Price 
stated  that  no  time  was  ever  fixed  by  the  President  within  which  the 
removal  must  be  made,  that  but  $20,477.50,  of  the  $400,000  promised? 
were  appropriated,  and  that  on  the  other  hand  the  Indians,  in  any  con- 
siderable numbers,  never  manifested  a  desire  to  remove  to  the  western 
lands,  but  on  tlie  contrary  opposed  such  removal. 

In  a  letter  dated  April  19, 1858,  to  the  chairman  of  the  committee  ou 
Indian  Affairs  of  the  House  of  Representatives  in  reference  to  a  bill 
then  pending  affecting  these  lands  Secretary  Thompson  said : — (Vol. 
3,  p.  93,  Ind.  Div.), 

The  Indians  who  have  failed  to  remove  have  by  the  express  terms  of  the  treaty  of 
1838  forfeited  their  title  to  the  reserve  and  a  dne  regard  for  the  interest  of  the  white 
popalatioD  of  Kansas  wonld  soom  to  reqnire  thut  this  large  and  valuable  body  of  land 
should  no  longer  be  withheld  from  settieinent. 

On  June  16, 1860,  he  wrote  to  the  Commissioner  of  Indian  Affairs,  as 
follows:  (Vol.  3,  p. 327,  Ind.  Div.), 

Herewith  is  retamed,  with  my  approval  endorsed  thereon,  the  list  of  locations  made 
for  the  New  York  Indians,  in  Kansas,  which  was  transmitted  with  yoar  report  of  (he 
9th  inst. 

Your  recommendation  that  the  balance  of  the  tract  heretofore  reserved  for  the  New 
York  Indians  in  Kansas,  be  tamed  over  to  the  General  Land  Office,  to  be  disposed  of  as 
other  public  lands,  is  approved,  and  yon  will  so  inform  the  Commissioner. 

The  proclamation  of  the  President  of  1860,  referred  to  by  yoar  office 
thereafter  directed  pnblic  sale  in  certain  townships,  of  the  public  lands 
not  covered  by  individual  Indian  locations,  "in  the  late''  New  York  In- 
dian reservation.  From  that  time  at  least  the  lands  in  said  reservation 
have  been  treated  as  snbject  to  the  operation  of  the  land  laws.  Mean- 
while the  lands  have  been  disposed  of  and  numerous  towns  have  grown 
up  thereon.  On  November  5, 1857  (11  Stat.,  735),  a  treaty  was  con- 
cluded with  the  Tonawanda  band  of  Senecas  (one  of  said  tribes),  by 
which  said  band  relinquished  all  its  claims  to  said  land  under  the  treaty 
of  1838,  in  consideration  of  which  the  United  States  agreed  to  pay 
and  invest  for  them  the  sum  of  $256,000.  On  June  20, 1884,  the  Senate 
committee  on  Indian  Affairs  referred  to  the  court  of  claims  a  bill,  to 
provide  for  a  settlement  with  said  New  York  Indians  for  the  ^*  unexe- 
cuted stipulation"  of  said  treaty  of  1838.  Thereupon  suit  was  entered 
praying  for  a  money  indemnity  in  lieu  of  said  lands  so  lost.  The  suit 
is  still  pending.  It  does  not  appear  that  the  Indians  are  now  making 
claim  for  the  land  itself. 

It  thus  appears  that  for  thirty  years  both  the  executive  and  legislative 
branches  of  the  government  have  acted  on  the  theory  that  the  right  of 
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said  Indians  to  these  lands  had  expired.  While  there  is  force  iD  the 
suggestion  of  your  office  that  the  execative,  ordinarily,  has  not  power 
to  extinguish  a  reservation  created  by  treaty,  in  this  case,  the  expressed 
opinion  of  this  Department  that  the  Indian  right  had  lapsed,  and  the 
proclamation  of  the  President  following  thereupon,  directing  the  sale  of 
the  lands,  acted  upon  for  thirty  years,  must  be  considered  a  bar  to  any 
further  action  on  the  part  of  this  Department  looking  to  the  disturb- 
ance of  titles  long  since  vested  thereunder.  The  proclamation  directed 
the  sale  of  1,222,240  acres  of  the  1,824,000  acres  embraced  in  the  reserve. 
It  was  recommended  by  your  office  and  the  Secretary.  See  Pueblo  of 
San  Francisco  (5  L.  D.,  483) ;  Atlantic  and  Pacific  Kailroad  Company 
(8  Ibid.,  105) ;  United  States  v.  Burlington  and  Missouri  B.  B.  Go.  (98 
U.  S.,  341). 

I  come  now  to  the  question  of  the  re-adjustment  of  the  limits  of  said 
grant.  The  original  withdrawal  from  the  crossing  of  the  Atohison, 
Topeka  and  Santa  Fe  railroad,  at  Emporia,  southward  was' made  in 
1863 ;  from  Emporia  northward,  in  1867.  These  withdrawals  have  re- 
mained constantly  in  force,  and  in  accordance  therewith  lands  have 
ever  since  been  patented  or  certified.  In  other  words  the  lines  thus 
established  have  been  accepted  as  the  limits  of  the  grant  for  over  twenty 
years.  It  is  now  proposed  to  re-adjust  these  limits,  and  bring  suit  to 
recover  the  title  to  such  lands  as  have  been  patented  outside  the  new 
limits.  It  appears  that  the  Missouri,  Kansas  and  Texas  company  has 
sold  all  the  lands  it  received  under  the  grant,  and  it  may  be  presumed 
that  in  the  lapse  of  time  the  title  to  much  of  it,  has  changed  hands  many 
times.  It  appears  from  an  inspection  of  the  diagram  submitted  that 
the  old  and  new  limits  follow  the  same  general  course  there  being  a 
slight  variation  throughout  the  entire  length.  They  cross  each  other 
many  times,  and  consequently  some  lands  that  lay  within  the  old  limits 
are  outside  the  new,  and  vice  versa.  As  far  as  the  question  relates  to 
lands  lying  along  the  ten-mile  or  granted  limits  I  have  little  difficulty ; 
for,  any  lands  patented  as  granted  lands,  which  now  appear  to  be  out- 
side the  granted  limits,  would  necessarily  fall  within  the  indemnity 
limits,  and  consequently  under  the  operation  of  the  grant.  These  lands 
it  may  be  assumed,  therefore,  in  the  absence  of  adverse  claims  would 
have  passed  to  the  grant,  as  indemnity  though  at  present  charged  to 
it  as  granted  lands.  I  cannot  conceive  that  under  these  circumstances 
a  court  would  lend  its  aid  to  set  aside  the  existing  title.  If  on  the  other 
hand  lands  along  such  limits  have  been  treated  as  indemnity  lands,  and 
now  appear  to  be  in  the  granted  belt,  the  cause  of  complaint  would 
seem  to  be  in  the  company  rather  than  in  the  government. 

As  to  the  lands  along  the  outer  or  indemnity  limit  a  somewhat  dif- 
ferent question  arises.  Your  office  finds  that  21,421.99  acres  lying 
within  the  original  indemnity  limit  and  patented  as  indemnity  lands, 
are  outside  the  new  limit  and  consequently  beyond  the  operation  of  the 
grant.    This  arises  from  two  causes :  first,  because  the  old  limits  were 
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not  adjusted  to  the  smallent  legal  subdiviBioiis,  aud  second,  because  in 
closing  the  public  surveys  upon  the  first  guide  meridian  east  of  the 
Otli  principal  meridian  a  tier  of  sections  in  the  range  thus  made  ^'  was 
two  miles  in  width  instead  of  one''  as  a  result  of  which  the  limits  of  the 
grant  were  laid  down  ^^  one  mile  too  wide,"  wherever  such  range  was 
embraced  within  the  limits  of  the  withdrawal. 

The  company  insists  that  your  office  is  iu  error  as  to  this  second  class 
of  lands  on  the  grouud  that  it  is  entitled  to  every  alternate  odd  nntn- 
bered  section  '^  to  the  extent  of  five  alternate  sections  per  mile  on  each 
side  of  said  road,  and  not  exceeding  in  all  ten  sections  per  mile,"  as 
such  sections  may  be  found  surveyed  ;  that  it  takes  the  section  itself  or 
its  equivalent  in  area,  whether  greater  or  less  than  640  acres. 

I  do  not  find  it  necessary  to  consider  the  merits  of  this  contention, 
for  the  purposes  of  this  case.  When  the  withdrawals  were  made  it  was 
well  known  to  the  Department  that  sections  as  surveyed,  frequently 
exceeded  six  hundred  and  forty  acres,  or  one  square  mile  in  are^i. 
While  it  does  not  appear  affirmatively  that  the  question  was  considered 
by  the  Department  or  your  office  in  making  the  withdrawals,  that  fact 
itself  lends  color  to  the  presumption  that  it  was,  at  that  time,  not  oon- 
sidered  a  necessary  factor  in  defining  the  limits  of  such  withdrawals. 
It  should  be  presumed  that  the  Secretary  considered  all  matters  neces- 
sary to  a  proper  and  legal  determination  of  the  questions  before  him. 
His  action  in  this  matter  has  been  followed,  unquestioned,  for  many 
years,  though  the  existence  of  the  irregular  survey  must  have  been 
known.  Under  these  circumstances  I  cannot  conceive  it  to  be  the  daty 
of  the  Department  to  re-open  this  question,  sua  sponte,  and  take  steps 
looking,  to  the  disturbance  of  titles  so  vested.  But  if  this  view  is  not 
conclusive,  the  question  must  be  disposed  of  with  that  relating  to  the 
lands  which  now  appear  to  be  beyond  the  limits  by  reason  of  a  more 
accurate  measurement.  It  should  be  premised  that  the  grant  remains 
unsatisfied,  by  several  hundred  thousand  acres.  During  the  many  years 
intervening  since  the  withdrawals,  the  accuracy  of  the  limits  has  not 
been  questioned.  Meanwhile  the  lands,  sparsely  settled  in  1867,  have 
been  practically  all  disposed  of.  Titles  that  vested  under  the  deliberate 
action  of  the  Department  have  passed  from  hand  to  hand  many  times. 
Under  these  circumstances,  as  was  said  by  Secretary  Vilas,  in  the  case 
of  St.  Paul,  Minneapolis  and  Manitoba  Ry.  Co.  (8  L.  D.,  255),  I  am  com- 
pelled to  recognize  at  the  outset  that  the  question  is  presented  at  sach 
a  time  and  under  such  conditions  as  impose  limitations  upon  judgment 
which  would  not  affect  its  examination  as  an  original  question. 

The  question  here  is  between  the  government  and  the  company.  If 
the  original  withdrawals  were  erroneous,  the  fault  is  due  to  the  govern- 
ment and  not  the  company.  '<  If  it  be  inequitable  to  grant  the  relief 
prayed  against  a  citizen,  such  relief  will  be  refused  by  a  court  of  equity, 
though  the  United  States  be  the  suitor,"  said  Mr.  Justice  Field  in  de- 
livering the  opinion  of  the  court  in  the  case  of  United  States  v.  Flint 
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(4  Sawyer,  58,  affirmed  in  98  U.  8.,  61).    He  farther  said,  after  stating 
that  no  laches  in  bringing  snit  can  be  imputed  to  the  United  States : — 

Yet  the  facility  with  which  the  trath  could  have  been  origiually  shown  hy  them 
.  .  .  •  the  changed  condition  of  parties  and  property  from  lapse  of  time ;  the  diffi- 
culty from  this  cause  of  meeting  objections  which  might  perhaps  at  the  time  have  been 
readily  explained ;  and  the  acquisition  of  interests  by  third  parties  upon  the  faith  of 
the  decree,  areelemeuts  which  will  always  be  considered  by  the  court  in  determiniog 
whether  it  be  equitable  to  grant  the  relief  prayed.  All  the  attendant  circumstances 
will  be  weighed,  that  no  wrong  be  done  to  the  citizens,  though  the  government  be 
the  suitor. 

In  the  case  of  the  Atlantic  and  Pacific  B.  K.  Go.  (8  L.  D 165),  it  was 
said : — 

Under  such  circumstances,  and  after  the  lapse  of  so  many  years,  many  decisions  of 
the  supreme  court  demonstrate  that  it  can  not  be  expected  the  patents  would  bo  set 
aside  and  thereby  the  property  rights  acquired  under  them  and  so  long  enjoyed  witli- 
out  challenge,  sacrificed  by  a  different  interpretation  of  the  granting  act  from  that 
which  was  deliberately  adopted  and  acted  upon.  The  only  probable  consequence  of 
instituting  such  a  litigation  would  be  un  certainty,  depreciation  of  values  for  a  time 
and  distress  to  a  large  community  and  numerous  citizens. 

I  therefore  conclnde,  basing  my  jndgement  on  the  decisions  of  the 
courts,  and  the  Department,  and  on  the  eqnitable  considerations  in 
favor  of  the  vested  titles  that  no  action  should  be  taken  by  this  De- 
partment looking  to  a  re-adjustment  of  said  liuiits. 

In  your  said  letter  of  November  18,  1889,  you  say : 

In  the  former  adjustment  a  change  was  m<ade  not  on  ly  in  the  limits  of  the  grant  for 
the  road  under  consideration,  but  all  roads  coming  in  conflict  therewith,  the  limits 
were  changed  as  far  as  the  conflict  extended. 

The  other  roads  referred  to  are  I  presume  the  Atchison,  Topeka  and 
Santa  Fe,  the  Leavenworth,  Lawrence,  and  Galveston  roads,  under  the 
act  of  J 863,  and  the  Union  Pacific  by  act  of  1862.  On  the  principles 
above  announced  these  limits  should  not  be  re-adjusted  within  the 
limits  of  this  road,  at  least  for  any  purpose  looking  to  the  disturbance 
of  titles  so  vested. 

You  further  state: 

From  Emporia  southward  in  the  conflict  with  the  grant  for  the  Atchison  Topeka 
and  Santa  Fe  R.  B.  Co.,  the  grant  is  of  even  date,  while  north  of  this  point  the  grant 
for  the  latter  company  is  the  prior  grant,  and  npou  establishing  a  terminal  at  this 
point  to  separate  the  grants,  it  is  fonnd  that  the  Missouri  Kansas  and  Texas  R.  R. 
Co.,  received  patents  for  6,845.6*2  acres  north  of  said  terminal.  Until  the  adjustment 
submitted  by  Mr.  Sparks,  no  terminal  was  ever  established,  but  the  lineof  the  Atchi- 
son Topeka  and  Santa  Fe  R.  R.,  seems  to  have  been  the  dividing  line  recognized,  at 
the  time  the  lands  were  patented. 

In  the  conflict  between  said  companies  the  Missouri  Kansas  and  Texas  R.  R.'Co. 
received  patents  for  12,653  9:^  acres  as  indemnity,  of  lands  situated  within  the  primary 
limits  of  the  grant  of  the  Atchison  Topoka  and  Santa  Fe  R.  R.  Co.,  and  in  the  conflict 
with  the  Leavenworth  Lawrence  and  Galveston  R.  R.  Co.,  the  Missouri  Kansas  and 
Texas  R.  R.  Co ,  received  patents  for  6,315.93  acres  as  indemnity,  which  are  shown  to 
be  within  the  primary  limits  of  the  grant  for  the  Leavenworth  Lawrence  and  Galves- 
ton Co. 
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In  the  adjuBtment  herewith  submitted  the  company  is  charged  with  receiylng  these 
lands,  but  as  it  is  clearly  shown^  that  as  the  adjustment  stands,  the  company  is  en- 
titled to  more  land  than  could  be  found  within  its  limits,  a  further  consideration  of 
the  matter,  as  affects  the  adjustment,  is  unnecessary. 

As  the  title  to  these  lands  so  patented  is  not  dispated  by  either  of  the 
other  companies,  I  do  not  find  it  necessary  for  the  purposes  of  this  case 
to  consider  this  question  farther. 

The  allowance  of  indemnity  in  accordance  with  the  principles  an- 
nounced in  the  case  of  Chicago,  St.  Paul,  Minneapolis  and  Omaha  By. 
Co.,  (6  L.  D.,  196)  is  approved. 

Said  first  adjustment  is  accordingly  modified  and  that  submitted  by 
your  letter  of  November  18, 1889,  is  approved. 

In  your  letter  of  December  12, 1889,  it  is  shown  that  there  is  ^*  due  as 
indemnity"  to  the  company  389,458.93  acres,  instead  of  389,338.93  as 
appeared  from  the  former  letter. 


RAJDLBOAI>  GBANT-IKDEMNITY  SBIiECTION— PBE-EMPnON  FUjUN^G. 

NoBTHEBN  Pacific  R.  K.  Co.  v.  Molino. 

The  right  to  select  a  tract  as  indemnity  under  a  railroad  grant,  is  not  defeated  by  the 
mere  fact  that  the  selection  is  within  the  primary  limits  of  another  grant,  if  the 
tract  is  vacant  public  land  at  date  of  selection. 

The  expiration  of  the  statutory  life  of  a  pre-emption  filing,  without  proof  and  pay- 
ment having  been  made  thereunder,  warrants  the  presumption  that  all  claims 
under  such  filing  are  abandoned. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

2,  1890. 

I  have  considered  the  case  of  the  Northern  Pacific  Railroad  Company 
V.  John  Fetter  Moling  on  appeal  by  the  former  from  your  office  decision 
of  November  2, 1886,  rejecting  its  application  to  select  a«  indemnity  the 
following  tracts  of  land,  viz :  the  SW.  i  of  the  NW.  i  and  the  NW.  J 
of  the  SW.i  of  Sec.  29,  Tp.  131  N.,  R.  39  W.,  5th  P.  M.,  Fergus  Palls. 
Minnesota,  land  district. 

These  tracts  are  geographically  within  the  ten  miles  (granted)  limits 
of  the  grant  for  the  benefit  of  the  St.  Paul  Minneapolis  and  Manitoba 
(St.  Vincent  Extension)  Railway  Company,  under  which  rights  are  held 
to  have  attached  December  19, 1871. 

Said  tracts  are  also  within  the  thirty  miles  (indemnity)  limits  of  the 
grant  for  the  Northern  Pacific  Railroad  Company  under  which  grant  a 
withdrawal  was  ordered  by  your  office  letter  of  December  26,  1871,  re- 
ceived at  the  district  land  office  January  10,  1872.  The  plat  of  this 
township  was  filed  in  the  local  office  March  27,  1873,  and  on  June  16, 
of  that  year  John  Benson  filed  preemption  declaratory  statement  No. 
1519  (nnoffered  series)  for  these  tracts  and  other  land  alleging  settle- 
ment thereon  January  10, 1871,  which  filing  has  not  been  canceled. 
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Od  December  29, 1883,  the  Northern  Pacific  Railroad  Oompany  ap- 
plied to  select  these  tracts  as  indemnity  for  tracts  alleged  to  have  been 
lost  from  its  grant,  which  application  the  local  officers  rejected  for  the 
reason  that  the  land  was  '^  in  the  granted  limits  to  St.  Paul,  Minneapolis 
and  Manitoba  Railway  Oompany  and  included  in  declaratory  statement 
No.  1,519  filed  June  16, 1873,  alleging  settlement  January  10, 1871,  not 
canceled  "  from  which  action  the  company  appealed. 

On  January  29, 1884,  John  Petter  Moling  applied  to  make  homestead 
entry  for  this  laud.  A  hearing  was  ordered  by  the  local  officers,  with 
notice  to  Moling  and  the  St.  Paul,  Minneapolis  and  Manitoba  Railway 
Company  to  determine  the  status  of  the  land.  On  the  date  fixed  for 
said  hearing  these  parties  appeared  and  on  the  testimony  submitted 
the  local  officers  decided  that  Benson's  claim  excepted  the  land  from 
the  grant  and  that  Moling's  application  should  be  allowed,  from  which 
decision  the  company  appealed. 

In  your  office  the  respective  appeals  of  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company  and  the  I^orthem  Pacific  Railroad  Com- 
pany seem  to  have  been  considered  and  passed  upon  in  one  and  the 
same  decision. 

It  was  held  that  the  land  in  controversy  was  excepted  from  the  grant 
to  the  former  company  by  reason  of  the  settlement  and  filing  of  Benson 
which  existed  at  the  date  the  right  of  said  company  attached  under  its 
grant. 

In  regard  to  the  claim  of  the  latter  company  it  was  said  in  your  office 
decision — 

The  Northern  Pacific  Railroad  Company  was  not  made  a  party  to  the  hearing  al- 
though it  was  a  claimant,  by  virtne  of  its  application  and  appeal  for  the  land.  Its 
rights  are  not  prejudiced  however,  because  it  is  not  entitled  under  any  circumstances 
to  select  the  land  because  one  company  can  not  go  into  the  granted  limits  of  another 
to  seek  indemnity  and  for  the  further  reason  that  a  prima  facie  valid  pre-emption  fil- 
ing of  record,  is  a  bar  to  the  selection  of  the  land  embraced  therein  for  indemnity 
purposes  under  the  grant. 

Moling's  application  to  enter  was  rejected  for  the  reason  that  his 
entry  could  not  be  properly  admitted  while  the  Northern  Pacific  Rail- 
road Company's  appeal  was  pending. 

From  this  decision  the  Northern  Pacific  Railroad  Company  alone  ap- 
pealed so  that  the  only  question  now  before  this  Department  for  con- 
sideration is  as  to  its  claim. 

The  mere  fact  that  this  land  was  within  the  limits  of  the  grant  to  the 
Stskte  of  Minnesota,  since  in  fact  it  was  not  granted  land,  does  not  con- 
stitute a  bar  to  its  selection  as  indemnity  under  another  grant.  AUers 
V.  Northern  Pacific  R.  R.  Co.  etal,  (9  L.  D.,  452). 

The  fact  that  these  tracts  were  within  the  limits  of  the  former  grant 
does  not  afford  sufficient  grounds  for  the  rejection  of  the  application 
of  the  Northern  Pacific  R.  R.  Co.,  to  select  them  as  indemnity,  and  the 
action  of  the  local  officers  and  of  your  office  in  so  far  as  the  same  was 
based  upon  that  ground  can  not  be  sustained. 
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I  cannot  concur  in  the  conclusion  that  Benson's  filing  was  snfficieut 
to  prevent  the  selection  of  this  land  as  indemnity  nnder  the  present 
application.  At  the  date  of  the  application  December  29, 1883,  the 
time  prescribed  for  making  proof  nnder  said  filing  had  expired.  The 
presnmption  then  arose  that  all  claims  nnder  that  filing  had  been 
abandoned.  Northern  Pacific  B.  K.  Go.  v.  Stovenonr  (10  L.  D.,  645). 
This  presumption  is  not  attempted  to  be  rebutted,  but  on  the  other 
hand  is  strengthened  by  the  testimony  submitted  in  the  hearing  bad 
between  the  homestead  applicant  and  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  company,  which  shows  that  Benson  had  no  family 
and  that  he  died  in  1875. 

Under  these  circumstances  the  tracts  in  dispute  must  be  held  to  have 
been  at  the  date  of  the  application  to  select  the  same  as  indemnity, 
vacant  public  land  and  therefore  subject  to  such  selection. 

The  decision  appealed  from  is  reversed,  the  homestead  application  of 
Moling  is  rejected  and  the  application  by  the  Northern  Pacific  R.  K 
Co.,  to  select  said  land  as  indemnity  will  be  allowed  unless  some  reason 
not  shown  by  the  record  now  before  me  appears  for  refusing  the  same. 
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Keller  v.  Bullington. 

The  Greneral  Land  Office  has  no  jurisdiction  over  a  case  after  an  appeal  is  filed  from 
its  decision  therein. 

The  occupation  and  possession  of  pnblic  land,  for  the  purpose  of  working  a  stone 
quarry  thereon,  confers  no  right  or  title,  either  as  against  the  United  States,  or 
others  having  a  valid  claim  under  its  laws. 

The  fact  that  land  entered  under  the  homestead  law  contains  a  stone  quarry,  or  that 
the  entry  man  knew  anch  fact  when  he  applied  to  enter  does  not  vitiate  the  entry, 
if  good  faith  is  otherwise  apparent. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  August  2, 1890. 

The  record  in  the  case  of  Keller  v.  Bnllington,  transmitted  from  your 
office  to  this  Department  by  letter  dated  the  20th  of  October,  1888,  has 
been  considered.  It  involves  the  title  to  the  N  J  of  the  SB  J  of  Sec. 
23,  T.  5.  S.  B.  11  W.,  of  the  Huntsville,  Alabama,  land  district. 

From  this  record  it  appears  that  on  the  first  day  of  February,  1887, 
Bullington  made  a  homestead  entry  (No.  15,806)  of  the  land  above 
described. 

On  the  14th  of  June,  1887,  Keller  filed  an  affidavit  of  contest,  al- 
leging, ill  substance,  that  he  purchased  at  public  sale,  in  1884,  from 
Bobert  B.  Lindsay,  administrator  of  F.  0.  Vinson,  deceased,  a  large 
tract  of  land  in  Colbert  county,  Alabama,  and  that  this  land,  thns  pur- 
chased,  a?id  afterwards  conveyed  to  him,  covered  the  tract  embraced  in 
BulIiiigtoii'H  homestead  entry,  and  consequently  that  his  right  to  the 
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same  was  prior  and  superior  to  that  of  Ballington.  He  further  stated 
that  his  land  contained  a  stone-quarry ;  that  in  October,  1886,  he  sold 
a  half  interest  in  his  said  land  to  W.  S.  Hull  and  authorized  him  to 
open  the  said  quarry;  that  Hull  had  opened  this  quarry  at  great  ex- 
pense and  was  engaged  in  operating  the  same,  as  Bullington  well 
knew,  at  the  time  he  (the  said  Bullington)  made  his  homestead  entry; 
that  this  entry  was  not  made  in  good  faith,  according  to  the  true  intent 
and  spirit  of  the  homestead  law,  but  with  the  view  of  getting  posses- 
sion of  the  said  stone-quarry,  and  for  purposes  of  speculation. 

On  filing  this  affidavit  of  contest  a  hearing  was  asked  for  and  ordered. 
After  due  notice,  both  parties  appeai'ed  before  the  local  officers  at 
Huntsville,  with  their  respective  witnesses  and  attorneys,  and  sub- 
mitted their  testimony.  When  this  testimony  was  considered,  the 
register  and  receiver  of  the  local  office  sustained  the  contest  and 
recommended  the  cancellation  of  BuUington's  entry.  Thereupon,  he 
appealed  to  your  office  where  on  the  6th  of  April,  1888,  said  decision 
was  affirmed  and  the  entry  held  for  cancellation.  Bullington  then  ap- 
pealed to  this  Department.  His  appeal  bears  date  the  30th  of  April, 
1888,  and  was  filed  on  the  same  day.  Afterwards,  to  wit,  on  the  2nd  of 
May,  1888,  his  appeal  having  never  been  acted  upon  or  withdrawn,  he 
applied  for  a  reconsideration  of  your  office  decision  of  April  6, 1888. 

On  this  application,  your  office,  on  the  28th  of  June,  1888,  reconsid- 
ered and  revoked  its  decision,  dismissed  the  contest,  and  allowed  Bul- 
lington to  proceed  and  perfect  his  title.  From  this  last-named  decision, 
Keller  appealed.  His  appeal  was  entered  on  the  16th  of  August,  1888, 
and  on  the  29th  of  the  following  May  he  filed  a  paper  in  this  Depart- 
ment stating,  in  eflTect,  that  his  appeal  had  been  taken  simply  to  save 
any  rights  that  might  have  been  forfeited  in  consequence  of  his  neglect 
to  appeal,  and  that  he  denied  the  right  of  the  Commissioner  of  the 
Oeneral  Land  Office  to  reconsider  and  revoke  his  decision  after  an  ap- 
peal from  that  decision  had  been  filed. 

This  position,  thus  brought  to  the  notice  of  this  Department,  is  sus- 
tained by  numerous  decisions.  The  filing  of  an  appeal  from  a  decision 
of  the  Commissioner  places  the  case  beyond  his  jurisdiction.  Sapp  v. 
Anderson,  (9  L.  D.,  166) ;  McGovern  v.  Bartels  (3  C.  L.  O.,  70) ;  King 
V.  Leitensdorfer  (3  L.  D.,  110) ;  Gray  v.  Ward,  et  alj  (6  L.  D.,  410) ;  John 
M.  Walker,  et  ai,  (6  L.  D.,  504) ;  Ida  May  Taylor,  (6  L.  D.,  107) ;  Ru- 
dolph Wurlitzer  (6  L.  D.,  316). 

Following  the  rules  here  laid  down,  the  application  for  a  rehearing 
filed  in  your  office  on  the  2nd  of  May,  1888,  and  all  papers  in  support 
thereof,  must  be,  and  hereby  are,  excluded  from  the  consideration  of  this 
case.  Then  it  rests  upon  the  decision  of  your  office  made  April  6, 1888, 
and  the  appeal  therefrom.  This  appeal  presents  all  the  questions  of 
law  and  fact  involved  in  the  controversy,  and  submits  the  whole  case 
for  consideration  and  final  decision  according  to  ite  actual  merit. 

It  appears  from  the  record  that  Keller,  on  making  a  careftil  examina- 
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tion  of  his  title  papers,  found  that  he  had  no  right  whatever,  under  his 
purchase  from  Vinson's  administrator,  to  the  land  covered  by  BuUing- 
ton's  entry,  but  still  insists  that  he  and  Hull  have  rights,  even  superior 
to  those  of  Bullington,  in  and  to  portions  of  the  said  tract  by  reason  of 
their  having  occupied  and  worked  the  stone-quarry  thereon  as  above 
stated.  But  such  occupation  and  possession  confers  no  right  of  title 
against  the  United  States,  or  against  those  having  a  valid  claim  of  title 
under  its  laws.  An  occupant  of  public  land  claiming  title  by  virtue  of 
his  possession,  as  against  an  adverse  claimant,  must  show  that  he  occu- 
pies and  holds  the  same  under  some  proceeding  or  law  purporting  to 
give  him  at  least  a  right  of  possession.  Deffeback  v.  Hawke  (115  U.  S., 
392) ;  Sparks  v.  Pierce,  (id.,  408). 

Keller  does  not  pretend  to  hold  the  land  in  question  under  any  law 
or  proceeding  purporting  to  give  him  a  legal  right  to  its  possession  or 
ownership  from  the  United  States.  He  assails  Bullington's  title,  con- 
tending that  when  he  made  his  entry  he  knew  that  the  land  embraced 
within  it«  boundaries  covered  the  stone-quarry  above  mentioned,  and 
that  his  object  in  making  the  entry  was  to  secure  the  land  and  the 
quarry  for  speculative  purposes. 

If  it  can  be  shown  that  the  entry  was  made  for  speculative  purposes 
in  violation  of  the  homestead  law,  it  should,  of  course,  be  canceled ; 
but  the  mere  fact  that  the  land  contains  a  stone-quarry,  or  that  the 
eutryman  knew  of  its  existence  at  the  time  he  made  his  application  to 
enter,  does  not  vitiate  his  homestead  entry.  Under  an  act  of  March 
3, 1883,  (22  Stats.,  487),  all  public  lands  in  the  State  of  Alabama,  except 
those  previously  reported  as  containing  coal  and  iron,  are  subject  to 
disposal  as  agricultural  lands.  There  is  no  evidence  found  in  the  record 
tending  to  show  that  this  land  had  been  reported  as  containing  coal 
and  iron  in  March,  1883,  when  said  act  took  effect. 

An  effort  has  been  made  to  show  that  Bullington,  after  making  his 
entry,  had  sold  or  offered  to  sell  his  interest  in  the  land,  but  it  appears 
in  evidence  that  he  refused  to  sell  or  agree  to  sell  without  consulting 
the  local  officers  of  his  land  district  as  to  his  rights  under  the  homestead 
law  to  make  such  sale,  and  when  advised  by  them  that  he  had  no  8nch 
right,  nothing  further  was  heard  in  reference  to  the  sale. 

At  the  time  that  Bullington  made  his  entry,  the  land  was  unappro- 
priated public  land,  subject  to  entry  under  the  homestead  law.  He  was 
fully  qualified  to  make  the  same  and  he  immediately  commenced  build- 
ing a  house,  a  corn-crib,  several  cabins,  and  other  improvements  and  cul- 
tivated about  four  acres  of  the  land  in  crops.  He  was  in  full  possession 
of  the  property,  with  his  family,  when  this  contest  commenced,  on  the 
14th  of  June,  1887,  about  four  and  a  half  months  after  he  made  his 
entry.  It  appeared  in  evidence  that  portions  of  the  land  embraced 
therein  are  mountainous  and  unfit  for  cultivation ;  but  I  think  the  pre- 
ponderance of  the  testimony  tends  to  show  that  the  most  of  it  can  be 
cultivated  in  cereals^  finits  and  vegetables,  or  used  for  grazing  purposes. 
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It  further  shows  that  Ballington  in  good  faith  had  complied  with  the 
requirements  of  the  homestead  law  as  to  residence,  cultivation  and  im- 
provements up  to  the  time  that  this  contest  was  inaugurated. 

If  it  should  appear  when  he  submits  his  final  proof  that  he  has  not 
honestly  and  fairly  complied  with  the  spirit  of  the  homestead  law  then 
his  entry  can  be  attacked,  but  during  the  four  months  he  has  been  upon 
the  tract,  I  am  impressed  with  the  belief  that  he  has  acted  in  good  faith, 
hence,  the  decision  of  your  office  of  April  6, 1888,  is  reversed  and  the 
contest  dismissed. 


RATLKOAD  GRANT-PRE-EMPTION  CLAIM. 

Northern  Pacific  E.  R.  Oo.  v.  Stuart. 

Land  covered  by  a  prima  faoie  valid  pre-emption  filing  at  date  of  withdrawal  on  gen- 
eral route  is  excepted  thereby  from  tbe  operation  of  said  withdrawal. 

A  pre-emptor  is  not  estopped  from  proving  that  his  settlement  was  made  at  a  differ- 
ent and  earlier  date  than  that  alleged  in  his  declaratory  statement. 

Secretary  Noble  to  the  Commissiotier  of  the  Oeneral  Land  Office^  August 

2, 1890. 

I  have  considered  the  case  of  the  Northern  Pacific  Bailroad  Gompany 
V.  James  Stnart,  involving  pre-emption  cash  entry  made  by  the  latter 
for  the  SE.  i  of  the  SW.  i,  the  NB.  J  of  the  SB.  i,  and  the  S.  i  of  the 
SB.  J,  of  Sec.  21,  T.  13  N.,  B.  19  B.,  North  Yakima  land  district,  Wash- 
ington. 

Said  Stnart  filed  declaratory  statement  for  the  tract  described  on 
March  6, 1886,  alleging  settlement  in  March,  1885,  and  made  proof  and 
payment  on  July  9, 1886. 

The  local  ofiScers,  at  the  end  of  the  qnarter,  forwarded  the  papers  in 
the  case  of  this  and  other  entries  made  daring  the  qnarter,  for  the  ex- 
amination of  yonr  ofiice. 

Yoor  office,  when  it  came  to  act  npon  Stnart's  proof,  observed  that 
the  tract  covered  by  his  entry  was  located  within  the  limits  of  the 
withdrawal  ordered  npon  the  map  of  general  roate  of  the  amended 
branch  line  of  the  Northern  Pacific  Bailroad  company — which  order 
was  received  at  the  local  office  July  18, 1879;  also  within  the  granted 
limits  npon  the  map  of  definite  location — filed  May  24, 1884. 

Tour  office  thereupon  by  letter  of  December  10, 1887,  directed  the 
attention  of  the  local  officers  to  the  location  of  the  tract  within  railroad 
limits  as  above  set  forth,  but  approved  Stuart's  entry;  and  at  the  same 
time  notified  the  railroad  company  of  Stuart's  entry,  and  of  their  right 
of  appeal  from  the  action  of  your  office  approving  the  same. 

The  company  appealed  to  the  Department,  January  23, 1888. 

In  addition  to  the  facts  hereinbefore  mentioned,  the  records  of  your 
office  show  that  one  Ira  A.  Johnson  filed  declaratory  statement  for  said 
tract  October  5,  alleging  settlement  September  6, 1878. 

It  will  be  seen  that  at  the  date  of  the  receipt  by  the  local  office  of  the 
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order  of  withdrawal  ni>on  the  map  of  general  route,  (July  18,  1870, 
supra^)  Joliuson's  unexpired  filing,  prima  facie  valid,  excepted  the  tract 
therefrom.    (Northern  Pacific  R.  R.  Co.,  v.  Stovenour,  10  L.  D.,  (>45). 

Stuart's  declaratory  statement  alleges  settlement  in  March,  'M88o.^ 
And  in  his  final  proof,  made  July  19,  1836,  in  reply  to  the  question, 
^^  When  did  yon  first  make  settlement  on  the  above  described  land,*^ 
Stuart  answered,  "  March  5, 1885." 

On  the  other  hand :  in  reply  to  the  next  question,  '^  When  did  you 
first  establish  actual  residence  on  the  land  you  now  seek  to  enter  !^ 
Stuart  answers,  »<  March,  1882.'' 

One  of  these  answers  must  be  an  error  on  the  part  of  Stuart — or  of 
the  person  making  out  his  papers  (which  are  evidently  not  in  Stuart's 
handwriting).  To  determine  which  is  correct,  reference  must  be  had  to 
other  evidence  in  the  record. 

Samuel  Hubbard,  one  of  claimant's  final  proof  witnesses,  testifies 
that  he  has  known  claimant  since  October,  1884 ;  and  in  response  to 
the  question,  '^  When  did  he  commence  his  residence  thereon  t "  answers^ 
"  Before  I  knew  him."    This  shows  residence  before  October,  1884. 

Charles  Z.  Cheney,  the  claimant's  other  witness,  in  response  to  the 
question,  ^'When  did  claimant  first  settle  on  his  claim  f  answers, 
"  March,  1882 ; "  and  in  response  to  the  further  question,  "  When  did 
he  commence  his  residence  thereon!"  answers,  "  March,  1882." 

The  above-named  witnesses  were  cross-examined.  On  cross-exami- 
nation witness  Cheney  says:  ^<  Claimant  has  raised  corn,  grain,  pota- 
toes, and  vegetables  of  all  kinds ;  he  has  cut  and  stacked  hay  each  year 
for  four  years." 

The  amount  of  improvements  made  by  the  claimant — ^aside  from 
those  purchased  by  him  from  a  former  occupant  of  the  tract — are  large 
even  for  four  years. 

There  is  a  strong  preponderance  of  evidence  to  show  that  Stuart's 
settlement  and  residence  were  made  in  March,  1882. 

Notwithstanding  claimant's  declaratory  statement  alleged  settlement 
in  1885,  he  was  not  thereby  estopped  from  proving  that  it  was  actually 
made  at  another  and  earlier  date.  '^The  law  gives  him  a  right  to  the 
land  from  the  date  of  his  settlement ;  and  his  right  is  not  to  be  defeated 
by  a  discrepant  allegation  he  may  have  made,  when  it  is  shown  that  it 
was  made  by  mistake"  (Zinkand  v.  Brown,  3  L.  D.,  380 ;  Tipp  v.  Thomats 
ib.,  102). 

Holding  that  Stuart's  settlement  dates  from  March,  1882,  soch  settle- 
ment exGe[)ted  the  tra«t  from  the  grant  upon  the  subsequent  filing  (May 
24, 1884,  supra^)  of  the  map  of  definite  location. 

The  railroad  company  does  not  deny  that  Stuart's  settlement  and  res- 
idence preceded  the  filing  of  the  map  of  definite  location,  but  claims  the 
tract  solely  on  the  ground  that  it  was  error  to  hold  that  Johnson's  filing 
excepted  the  land  from  the  withdrawal  on  the  map  of  general  route. 

The  decision  of  your  office,  holding  the  tract  subject  to  entry  by  Stu- 
art, is  affirmed. 
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TIMBER  LAin)  BNTBY-PRE>-EMPTION  CLAIM. 

Tenny  V.  Johnson  et  al. 

A  timber  land  entry  under  the  act  of  Juno  3, 1878^  can  not  be  allowed  for  laud  in- 
eluded  within  a  bona  fide  pre-emption  claim,  and  the  rij^ht  of  the  pre-omptor  is 
not  affected  by  the  fact  that  his  improvements  are  not  on  the  particular  sub- 
division in  conflict. 

In  determining  the  good  faith  of  a  pre-emption  claim,  asserted  for  land  subject  to 
entry  under  said  act  of  1878,  it  is  competent  to  consider  the  character  of  the  land 
involved. 

First  Assistant  Secretary  Chandler  to  the  Gommissioner  of  the  General 

Land  Office,  August  2, 1890. 

I  have  considered  the  case  of  Johu  E.  Tenny  against  Charles  A. 
Johnson  and  Alexander  Sealander  on  appeal  by  the  former  from  yonr 
decision  of  January  9, 1889,  rejecting  his  application  to  enter  the  W.  ^ 
8E.  i  and  B.  J  SW.  i  Sec.  33  T.  24  K,  R.  1  W.,  Olympia,  Washing- 
ton  land  district. 

The  facts  are  as  follows : 

On  July  6, 1885,  Alexander  B.  Sealander  filed  pre-emption  declara- 
tory statement  for  the  S.  i  SB.  |  of  Sec.  33  and  W.  i  SW.  J  Sec.  34, 
T.  24  N.,  R.  1.  W.,  Olympia  land  district,  alleging  settlement  June  23, 
1885. 

On  July  11, 1885,  Charles  A.  Johnson  filed  pre-emption  declaratory 
statement  for  the  SW.  i  S W.  |,  B.  i  SW.  i  and  NW.  i  SB.  i  of  Sec.  33, 
same  township  and  range,  alleging  settlement  June  23, 1885. 

On  April  17, 1886,  John  R.  Tenny  filed  an  application  to  enter  the  B. 
^  SW.  i  and  W.  ^  3B.  i  Sec.  33,  same  township  and  range,  under  the 
timber  and  stone  act  of  June  3rd  1878  and  tendered  proof  and  payment 
therefore  July  13, 1886,  and  supplemental  proof  August  12, 1886.  This 
application  being  in  conflict  with  Sealander's  declaratory  statement  for 
the  S  W.  i  SB.  i  of  said  section  33,  and  with  Johnson's  declaratory  state- 
ment for  the  B.  i  S  W.  ^  and  N  W.  i  of  SB.  i  of  said  section  33,  a  hearing 
was  ordered  on  August  13, 1886  to  be  held  at  the  land  office  at  Olympia, 
October  4,  1886,  to  determine  the  validity  of  said  pre-emption  declara- 
tory statements. 

By  stipulation  of  the  parties  the  testimony  was  taken  at  Seattle, 
Washington,  before  a  notary  public,  at  which  hearing  Johnson  ap- 
peared in  person  and  Sealander  and  Tenny  by  attorneys.  The  testi- 
mony was  taken  and  returned  to  the  office  and  on  March  5, 1887,  the 
register  and  receiver  decided  that  said  tracts  sought  to  be  entered  by 
Tenny  were  not  on  April  17, 1886,  subject  to  said  entry  and  Tenny's 
application  was  rejected.  From  this  decision  he  appealed  to  your  office 
and  on  January  9,  1889,  you  affirmed  said  decision,  from  which  judg- 
ment he  appealed  to  this  Department. 

The  testimony  introduced  by  Tenny's  attorney  related  chiefly  to  tlie 
nature  of  the  land,  and  it  showed  that  said  land  was  somewhat  broken 
2497— Vol.  11 10 
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and  that  the  greater  portion  of  it  was  covered  by  fir  and  pine  timber. 
It  showed  incidently  that  the  pre-emptors  had  each  made  some  im- 
provements on  their  respective  lands,  bnt  that  these  improvements 
were  not  on  the  particular  land  sought  to  be  entered  by  Teuny. 

The  testimony  introduced  by  Johnson  and  Sealander  showed  that 
each  had  built  a  cabin  on  his  land  and  made  some  clearing.  Sealander 
being  sick  was  unable  to  attend  the  hearing.  The  testimony  showed 
that  Johnson  had  a  comfortable  house  twenty-four  by  fourteen  feet  and 
about  five  acres  cleared  and  in  cultivation;  that  he  had  raised  very 
good  vegetables  on  the  land ;  that  his  family  had  been  living  in  the 
house  from  January,  1886^  except  during  a  portion  jof  the  time  when 
his  children  were  at  school.  Tenny  did  not  appear  at  the  heari  ug  and 
no  witness  of  the  seven  called  in  his  behalf  appear^to  have  ever  known 
or  ever  seen  him. 

The  fact  that  the  particular  tracts  sought  to  be  purchased  by  Tenny 
did  not  cover  the  particular  subdivisions  upon  which  the  pre-em pier's 
improvements  were  situated  cannot  affect  their  rights  in  the  premises, 
nor  does  the  fact  that  the  greater  portion  of  the  land  is  excellent  timber 
land,  make  any  difference  in  the  case.  The  testimony  as  to  the  quality 
of  the  land  involved,  was,  however,  competent  as  reflecting  upou  the 
bona  fides  of  the  pre-emptors,  the  objection  thereto  and  motion  to  rule 
out  were  not  well  taken. 

In  Porter  v.  Throop  (6  L.  D.,  691)  these  questions  were  fully  discussed 
and  decided.    It  was  said — 

While  as  a  matter  of  fact,  there  were  uo  improyements  or  settlement  on  tho  one 
hundred  and  twenty  acres  of  land  in  dispute,  in  contemplation  of  law,  Throop's  im- 
proTements  and  settlement  on  the  forty  acre  tract  not  in  dispute  covered  the  entire 
tract. 

As  to  the  Other  point  it  was  said — 

The  exception  in  the  act  of  June  3,  1878,  is  in  favor  not  of  the  'settler '  bat  of  the 
'bona  fide  settler'  ....  and  while  the  act  in  exempting  from  its  operation 
lands  claimed  by  a  '  bona  fide  settler '  ex  vi  termini  recognizes  that  there  may  be  a 
bona  fide  settlement  on  lands  of  the  character  described  therein,  that  is  lands  chiefly 
valuable  for  timber  and  'unfit  for  ordinary  agricultural  purposes,'  ....  and 
the  fact  that  the  land  is  of  such  a  character,  might  be  a  circnmstanoe,  t-aken  in  con- 
nection with  other  facts  of  the  case,  shedding  light  upon  the  question  of  the  bona  fide* 
of  the  settler. 

I  have  considered  all  the  testimony  in  the  case,  and  I  find  that  both 
Johnson  and  Sealander  have  acted  in  good  faith  in  the  matter  of  cheir 
pre-emption  claims,  and  after  a  careful  examination  of  the  entire  record 
I  find  no  sufficient  reason  for  disturbing  the  conclusion  reached  by 
both  your  office  and  the  local  officers  and  the  decision  of  your  offi^ce 
is  therefore  affirmed.  Teuuy's  application  to  enter  said  land  is  re- 
jected. 

It  appears  from  the  record  in  the  case  that  a  motion  to  dismiss  the 
appeal  was  filed.  The  motion  is  not  found  with  the  papers,  and  the 
case  being  one  of  some  importance,  I  have  reviewed  the  entire  record, 
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and  passed  upon  the  merits  of  the  case,  disregarding  the  motion  to  dis- 
]niss,  of  which  the  appellee  in  view  of  the  conclasion  reached,  can  not 
complain. 


PRIVATE  CLAIM— INDEMNITY. 

Asa  Uickman. 

The  ri|;ht  to  indemnity  nnder  section  3,  act  of  Jane  2, 1838,  does  not  exist  if  tbe  claim 
nnder  which  sucli  right  is  asserted  was  satisfied  by  location  prior  to  the  passage 
of  said  act. 

Secretary  Noble  to  the  Commissioner  of  ths  General  Land  Office^  August 

2, 1890. 

In  the  report  of  the  register  and  receiver  for  the  southwestern  dis- 
trict of  Louisiana^  made  under  the  act  of  March  3, 1823  (3  Stat.,  756), 
providing  for  the  examination  of  titles  to  land  between  the  Kio  Hondo 
and  Sabine  Biver,  the  claim  of  Asa  Hickman,  assignee  of  John  May- 
hew,  3d  class  No.  233  for  six  hundred  and  forty  acres  on  the  bayou  Saa- 
taburb,  by  virtue  of  inliabication,  occupation  and  cultivation,  was 
recommended  for  confirmation.  American  State  Papers,  Green's  Ed., 
Vol.  4  p.  69. 

By  the  act  of  May  24, 1828  (6  Stat.,  382),  the  claims  in  the  third  class 
above  (with  a  few  express  exceptions,  that  of  Hickman  not  being 
among  the  exceptions),  were  confirmed. 

By  application,  dated  December  12, 1887,  Leo  Yandigaer,  the  duly 
appointed  curator  of  the  vacant  succession  of  Asa  Hickman,  deceased, 
allegiug  that  the  claim  mentioned  remained  '<  wholly  unlocated  and 
unsatisfied,''  applied  to  the  surveyor-general  at  New  Orleans  for  the 
issue  of  certificates  of  location,  ^'^  under  section  three  of  the  act  of  June 
2, 1858"  (11  Stat.,  294),  in  satisfaction  of  said  claim. 

The  register  and  receiver  at  Nachitoches  certify,  that  the  records  of 
their  office  show  that  the  claim  mentioned  has  not  been  located  or  sat- 
isfied, as  provided  by  the  coufirmiVtbry  act  of  May,  1828,  supra^  and 
their  certificate,  dated  October  14, 1887,  accompanies  the  said  applica- 
tion. 

By  letter,  dated  December  24,  1887,  the  surveyor-general  at  New 
Orleans,  after  stating  that  the  records  of  his  office  show  that  said  claim 
'^  has  never  been  located,  surveyed  or  satisfied  by  the  government," 
transmitted,  in  satisfaction  thereof,  eight  certificates  of  location  of 
eighty  acres  each  for  authentication  by  your  office. 

On  April  25,1888,  your  office,  finding  said  claim  to  have  been  located 
in  place  on  Sec.  35,  T.  7  N.,  K.  9  W.,  in  the  Nachitoches,  formerly 
Opelousas,  land  district,  and  that  consequently  it  was  not  entitled  to 
indemnity,  held  for  cancellation  the  said  certificates  of  location. 

From  this  action  the  applicant  appeals  here. 

Your  office  found  the  claim  to  be  so  located  for  the  reason  that  in 
patent  certificate  No.  62C,  in  favor  of  Asa  Hickman  his  heirs  and  as- 
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signs,  dated  at  the  Opeloasas  land  office  September  13,  1S33  and  signed 
by  the  register  it  was  designated  as  section  35  etCj  that  the  tract  books 
of  yoor  office  '^show  that  said  section  is  reserved  to  satisfy  this  claim  ^ 
and  that  the  receiver  at  Nachitoches,  by  letter  of  January  27, 1888,  re- 
ports that  the  said  section  is  entered  in  the  tract  book  as  '^  parchased 
by  Jno.  Mayhew    ....    Asa  Hickman,  assignee." 

In  the  tract  books  of  your  office  opposite  said  section  35,  is  entered 
the  said  claim  of  Asa  Hickman  and  also  another  claim  of  like  nature 
by  William  Hickman. 

The  receiver  at  Nachitoches  in  his  said  letter  of  January  27, 1888,  in 
response  to  your  office  instructions  to  report  the  status  of  said  section 
35,  reports  further  that  on  the  township  map  the  claim  of  '^  VViili;im 
Hickman  ^  is  marked  upon  the  said  section  and  that  the  same  claim  is 
entered  in  a  list  of  Bio  Hondo  claims  on  file  in  the  Nachitoches  office 
as  embracing  the  whole  of  section  .^5.  it  also  appears  from  said  letter 
and  from  the  records  of  your  office  that  a  patent  certificate  No.  107 
dated  April  21, 1853,  for  said  section  35  has  been  issued  in  fiEivor  of 
William  Hickman. 

Subsequently  to  his  appeal  the  applicant  filed — under  rule  one  hun- 
dred of  practice — certain  papers  as  additional  evidence.  Among  the 
papers  thus  filed  I  find  a  certified  copy  of  the  township  plat  approved 
July  14,  1832,  on  file  in  the  surveyor-general's  office;  a  certified  copy 
of  sections  23,  27,  34  and  35  ^<as  taken  from  the  map  of  said  township 
approved  July  17, 1832"  on  file  in  the  land  office  at  Kachitoches,  and  a 
certified  copy  of  an  extract  from  the  original  field  notes  of  the  survey 
of  said  township,  that  have  been  approved  and  which  are  on  file  in  the 
surveyor-generaPs  office. 

On  both  of  the  maps  referred  to  ^^  Asa  Hickman "  is  marked  upon 
the  south  half  of  sections  26  and  27,  and  '^William  Hickman'' on  section 
35.  The  field  notes  mentioned  are  those  of  the  deputy  surveyor  who  in 
July  1832  ran  the  interior  sectional  lines  of  said  township,  and  who 
with  reference  to  the  line  between  sections  26  and  35  stated  that  ^'  Asa 
Hickman  "  claims  section  26  and  ^^  William  Hickman"  section  35. 

The  evidence  concerning  the  location  of  the  claim  in  question  seems 
therefore  to  be  the  said  patent  certificate  to  Asa  Hickman,  and  the 
tract  books  referred  to  showing  the  location  of  the  claim  involved  to  be 
on  said  section  35,  the  township  plats  and  the  surveyor's  notes  which 
tend  to  show  that  it  was  located  on  sections  26  and  27,  the  certificate 
of  the  local  officers,  and  the  statement  of  the  surve^'or-general  to  the 
efi'ect  that  it  has  not  been  located  at  all. 

In  the  report  of  the  register  and  receiver  at  Opelousas  supray  the 
claim  involved,  to  wit,  that  of  Asa  Hickman  is  thus  described  ^^  bounded 
above  by  other  land  claimed  by  the  claimant,  on  other  sides  by  vacant 
land."  By  the  same  report  the  said  claim  of  William  Hickman,  also 
for  six  hundred  and  forty  acres  is  described  as  '<  situated  on  the  Bayou 
Santaburb  bounded  on  the  lower  side  by  land  claimed  by  William  Cum- 
mings.    Am.  State  Papers,  Vol.  4,  p.  49,  No.  107, 
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Ou  the  township  plat  (filed  as  aforesaid)  iu  the  surveyor  general's 
o(!lcey  section  16  is  jnarked  '^  Wui.  Hickman  ^  and  a  house  is  sketched 
thereon.  The  land  in  section  21  immediately  adjoining  16  on  the  south 
or  by  which  it  is  *^  bounded  on  the  lower  side  "  is  marked  <^  Williams  Gum- 
mings."  On  the  same  plat  the  south  half  of  section  26  adjoining  sec- 
tion 35  on  the  north  or  by  which  that  section  (35)  is  '^  bounded  above  " 
is  marked  Asa  Hickman. 

When  therefore  the  said  boundaries  of  the  claim  involved  and  of  the 
William  Hickman  claim^  as  given  by  the  commissioners  before  whom 
was  produced  the  original  evidence  upon  which  both  claims  are  based, 
are  considered  in  connection  with  the  township  plat  in  the  surveyor 
general's  office,  it  seems  clear  that  the  true  location  of  the  claim  in 
question  to  be  as  shown  by  the  patent  certificate  to  Asa  Hickman  and 
by  the  tra6t  books  of  your  office,  i.  e.,  on  the  sai  d  section  35.  And  also 
that  the  marking  of  William  Hickman's  claim  upon  said  section  35,  and 
the  issue  of  a  patent  certificate  in  his  name  for  the  same  section  in  1853 
were  erroneous. 

The  2d  section  of  the  confirmatory  act  of  1828,  supra  provides  that 
claims  confirmed  thereby  shall  be  located  <<  under  the  direction  of  the 
register  and  receiver  ....  in  conformity  with  the  legal  subdi- 
visions of  the  public  surveys  and  shall  include  the  improvements  of  the 
claimants  respectively." 

On  the  said  township  plat  in  the  surveyor  general's  office,  a  house  is 
marked  as  being  upon  the  other  land  of  Asa  Hickman  in  section  26, 
while  no  impravements  are  marked  on  section  35.  Counsel  contend 
that  the  improvements  of  Asa  Hickman  upon  the  claim  involved,  being 
thus  shown  to  have  been  on  section  26,  it  was  error  to  hold  that  it  had 
been  located  on  section  35.  The  fact  that  an  improvement  is  noted  on 
the  acyoining  land  of  the  claimant,  by  no  means  shows  that  his  im- 
provements upon  the  claim  in  question  had  been  disregarded  in  locating 
the  same.  Counsel  contend  that  as  the  confirmatory  act  of  1828,  supray 
provided  for  the  location  of  the  claim  in  question,  '^  under  the  direction 
of  the  register  and  receiver,"  the  patent  certificate  to  Asa  Hickman  ex- 
ecuted by  the  register  alone  is  not  proper  proof  of  the  location  of  the 
claim. 

In  support  of  this  contention  several  cases  are  cited  wherein  certifi- 
cates having  been  issued  by  the  register,  your  office,  before  issuing 
patents  under  section  2447,  Kevised  Statutes,  act  of  December  22, 1854, 
10  Stat,  599,  required  the  local  officers  to  issue  their  joint  certificate  of 
location  nunc  pro  tunc. 

In  this  connection  I  am  advised  that  the  files  of  your  office  contain  a 
considerable  number  of  "  patent"  certificates  for  claims  confirmed  by 
the  act  of  1828  that  have  been  transmitted  by  the  local  officers  in  the 
regular  course  of  business,  but  that  said  files  contain  but  few  ^<  loca- 
tion "  or  *^  final "  certificates. 

These  locations  or  final  certificates  are,  in  most  instances  shown  to 
have  been  filed  by  or  for  the  respective  claimants. 
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It  thus  appears  that  in  locating  the  claims  so  confirmed  the  custom 
of  the  local  office  was  to  issue  to  the  party  applicant  as  his  e^ridence  of 
title  a  location  or  final  certificate  whereby  the  confirmation  and  loca- 
tion of  his  claim  were  duly  set  forth  and  to>  transmit  for  the  files  of  jour 
office  a  certificate  showing  their  action  in  premises.  The  certificate  so 
transmitted  was,  as  in  the  case  at  bar,  the  patent  certificate. 

But  the  confirmatory  act  of  1828  8upraj  made  no  provision  for  the 
patenting  of  claims  confirmed  thereby,  ahd  no  such  provision  was  made 
until  the  act  of  December  1854  snj^a.  As  no  patent  could  have  been 
legally  issued  upon  patent  certificates  transmitted  before  the  date  of 
the  last  named  act  it  follows  that  such  certificates  were  forwarded  for 
the  information  of  your  office. 

The  final  or  location  certificate  that  was  undoubtedly  issued  to  Asa 
Hickman  for  the  claim  involved  is  not  in  the  record.  But  that  such 
certificate  was  duly  issued  and  the  claim  involved  properly  located,  can 
not  in  the  face  of  the  said  certificate  bearing  date  but  little  more  than 
five  years  after  the  act  of  1828,  whereby  the  register  certifies  to  your 
office  the  location  of  the  same,  and  which  location  corresponds  with  the 
description  upon  which  the  claim  was  confirmed,  at  this  time  be  suc- 
cessfully controverted. 

For  reasons  stated  I  must  find  that  the  claim  in  question  was  located 
upon  the  said  section  35  on  or  before  September  13, 1833,  the  date  of 
the  patent  certificate  to  Asa  Hickman. 

The  said  claim  having  been  so  located,  it  follows  that  the  same  was 
not  unsatisfied  at  the  date  of  the  act  of  June  2, 1858  aupraj  under 
which  indemnity  is  asked. 

The  decision  appealed  ftom  is  affirmed. 


MINING  CLAIM-ADVERSE  PROCEEDINGS. 

Brown  et  al.  v.  Bond  et  al. 

The  local  office  has  no  authority  to  allow  a  miDeral  entry  daring  the  p^idency  of 
adyeFse  Judicial  proceedings. 

The  failure  of  an  agent,  who  files  an  adverse  claim,  to  furnish  therewith  proof  in 
corroboration  of  his  sworn  statement  of  authority,  will  not  defeat  the  right  of 
the  adverse  claimant  to  have  the  controversy  settled  by  judicial  proceedings. 

Secretary  Noble  to  the  Gommiseioner  of  tlie  General  Land  Office,  July 

2, 1890. 

This  case  comes  before  the  Department  upon  the  appeal  of  appli- 
cants from  the  decision  of  youroflBce  of  October  17, 1889,  holding  for 
cancellation  mineral  entry  No.  133,  Glenwood  Springs,  Colorado,  made 
by  David  E.  G.  Brown  and  associates  for  the  Franklin  Lode  claim, 
Pitkin  county,  Colorado,  alleging  the  following  grounds  of  error : 

1.  Error  in  finding  from  the  record  that  J.  W.  Deane  was  the  duly  authorized 
agent  or  attorney  in  fact  of  the  Rhoderic  Dhu  lode  claimants,  or  either  of  them,  for 
the  purpose  of  filing  the  adverse  claim. 


J 
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2.  Error  in  finding  from  the  record  that  any  adverse  claim  was  filed  against  tbe 
Franklin  lode  claim  during  the  period  of  pablicatiou  of  notice  of  an  application  for 
a  patent  therefor,  or  at  any  other  time. 

3.  Error  in  finding  that  the  owners  of  the  Khoderic  Dhn  lode  claim  were  entitled 
to  any  notice  of  the  rejection  of  their  so-called  adverse  claim  or  of  the  action  of  the 
register  and  receiver  in  allowing  tbe  entry  of  the  Franklin  claim. 

4.  Error  in  holding  the  entry  of  the  Franklin  claim  for  cancellation  on  the  law 
and  the  evidence  of  the  case. 

The  application  was  filed  August  2,  1887,  and  within  the  period  of 
sixty  days  of  pablication  required  by  law  an  adverse  claim  was  filed 
by  J.  W.  Deane,  Esq.,  alleging,  under  oath,  that  he  is  the  legal  repre- 
sentative of  the  owners  of  the  Boderick  Dhu  lode  claim,  which  con- 
flicts with  the  Franklin. 

The  material  issue  presented  by  this  appeal  is,  whether  an  adverse 
claim  was  filed  in  accordance  with  the  provisions  of  law  and  the  rules 
and  regulations  of  the  Department  governing  sach  claims.  If  it  were, 
then  the  local  ofiicers  were  without  jurisdiction  to  allow  an  entry  upon 
the  application,  because  the  filing  of  such  an  adverse  claim  by  opera- 
tion of  its  own  force  stays  all  proceedings,  except  the  publication  of 
notice  and  making  and  filing  of  afiQdavit  thereof,  until  the  controversy 
shall  be  decided  by  a  court  of  competent  jurisdiction,  or  the  adverse 
claim  waived.    Bevised  Statutes,  section  2326. 

The  record  shows  that  notice  of  the  application  for  patent  was 
published  in  a  weekly  newspaper,  consecutively,  from  Augast  6, 1887, 
the  date  of  the  first  insertion,  to  October  8, 1887,  the  date  of  the  last. 
The  rules  and  regulations  of  the  Department  required  that  in  all  cases 
sixty  days  must  Intervene  between  the  first  and  last  insertion  of  the 
notice,  and  that  when  published  in  a  weekly  paper  ten  consecutive  in- 
sertions are  necessary.  In  this  case  the  sixty  days  of  publication  did 
not  expire  until  October  6,  and  hence  an  adverse  claim  filed  on  October 
5,  was  within  the  time  required  by  law. 

The  adverse  claim  filed  by  Deane,  as  attorney  for  tbe  Eoderick  Dhu 
claimants,  was  endorsed  by  the  register,  <*  filed  October  5, 1887,"  and 
was  incladed  in  the  abstract  of  adverse  claims  received  from  that  office 
during  the  month  of  October,  1887,  and  for  which  the  legal  fee  required 
for  filing  adverse  claims  was  collected  and  accounted  for.  It  is  there- 
fore evident  that  the  claim  was  filed  within  the  time  required  by  law. 

The  only  ground  upon  which  the  local  officers  allowed  the  entry  of 
the  Franklin  lode  claim  seems  to  have  been,  because  the  adverse  claims 
<^  were  signed  by  attorneys  without  showing  or  filing  proper  authority 
or  proof,"  in  conformity  with  the  law  and  circular  of  instructions  issued 
by  the  Department,  and  the  main  ground  of  error  alleged  by  applicants 
in  the  decision  of  your  office  is  in  reversing  this  finding  of  the  local  office, 
and  in  finding  that  Deane  was  the  duly  authorized  agent  or  attorney  in 
fact  of  the  Boderick  Dhu  Lode  claimants,  or  either  of  them,  for  the  pur- 
pose of  filing  the  adverse  claim. 
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The  act  of  April  26,  1882  (22  Stat.,  49),  provides: 

That  the  adverse  claim  required  by  section  tweuty-three  hundred  and  Iwenty-aix 
of  the  Revised  Statutes  may  be  verified  by  the  oath  of  any  duly  anthorized  agent  or 
attoruey-in-fact  of  the  adverse  claimant  cojcnizant  of  the  facts  stated. 

Ou  May  9, 1882,  the  Department  issued  a  circalar  of  instractioiis  to 
registers  and  receivers,  carrying  into  effect  the  provisions  of  said  act  (L 
L.  D.,  685),  in  which  it  is  directed  that — 

Where  an  agent  or  attoruey -in -fact  verifies  the  adverse  claim,  he  must  distinctly 
swear  that  he  is  such  agent  or  attorney,  and  accompany  his  affidavit  by  proof  thereof . 

The  adverse  claim  filed  by  Deane  on  October  6, 1887  (No.  70),  pur- 
ports to  be  '^  in  behalf  of  George  Bond,  D.  M.  Van  Hoevenbergh  and 
other  owners  of  the  Roderick  Dhu  lode  mining  claim,  and  for  them  and 
as  their  legal  representatives."  The  nature,  boundaries  and  extent  of 
said  adverse  claim  were  fully  set  forth,  as  required  by  law,  and  the  ab- 
stract of  title  of  the  Roderick  Dhu  lode  claim  and  the  adverse  plat  show- 
ing conflict  between  said  claim  and  the  Franklin  lode  claim  were  filed 
as  exhibits  thereto,  to  which  reference  was  made. 

In  verifying  the  protest,  Deane  swears : 

That  he  is  the  attorney  and  legal  representative  of  the  adverse  claimante,  above 
named,  in  this  protest  and  adverse  cl^lm  above  subscribed  by  him  beoauae  he  is  fa- 
miliar trith  the  facts  and  represents  owuers  whose  addresses  are  not  at  present  known 
and  whose  rights  in  the  premises  it  is  necessary  to  protect.  That  he  has  read  the 
same  and  knows  the  contents  thereof.  That  the  same  is  true  in  substance  and  in  fact, 
and  that  this  adverse  claim  is  made  in  good  faith  and  to  protect  a  better  and  prior 
title. 

On  the  day  said  claim  was  filed,  the  register  of  the  United  States 
land  office  at  Glen  wood  Springs,  Colorado,  addressed  the  following  let- 
ter to  George  Bond  and  D.  M.  Van  Hoevenbergh : — 

Ton  are  hereby  notified  that  your  adverse  and  protest  No.  70  "Bhoderick  Dhu'' 
veins  M.,  application  No.  143,  survey  No.  4632,  Franklin  lode,  D.  R.  C.  Brown  et  al., 
claimants,  has  been  this  day  filed  in  the  records  of  this  office. 

You  are  also  notified  that  you  will  be  required  to  commence  proceedings  within 
thirty  days  in  a  court  of  competent  jurisdictiou  to  determine  the  question  of  right  of 
possession,  and  prosecute  the  same  with  reasonable  diligence  to  final  judgment,  fail- 
ing to  do  which  your  adverse  will  be  considered  waived,  and  the  application  of  sur- 
vey 4632  for  patent  be  allowed. 

On  November  1, 1887,  the  adverse  claimants  instituted  in  the  dis- 
trict court  for  the  county  of  Pitkin,  State  of  Colorado,  suit  in  support 
of  their  adverse  claim  as  owuers  of  the  Roderick  Dhu  mining  claim 
against  the  Franklin  Mining  Company  and  others  as  claimants  and 
applicants  tor  patent  of  the  Franklin  lode  mining  claim,  and  on  August 
30, 1889,  the  clerk  of  said  court  certified  that  said  suit  is  still  pending  and 
undetermined  in  said  court.  It  was  after  the  institution  of  said  suit  that 
the  entry  was  allowed.  Subsequently,  the  owners  of  the  Rhoderick  Dhu 
lode  mining  claim,  through  their  attorney  filed  a  petition  to  the  Commis- 
sioner of  the  Oeneral  Land  Office,  alleging  that  on  October  5,  1887,  ^^  J. 
W.  Deane,  Esq.,  was  the  agent,  attorney  and  legal  representative  of  D.  M. 
Van  Hoevenbergh  and  others,  owners  of  the  Bhoderick  Dhu  lode  min* 
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ing  claim,  and  as  such  filed  a  protest  fn  the  land  office  at  Gleuwood 
Springs,  Colorado,  protesting  against  the  issuance  of  a  patent  or  re- 
ceiver's receipt  to  the  owners  of  the  Franklin  lode  mining  claim  for  that 
lode."  The  petitioners  prayed  that  "  they  may  be  granted  a  hearing 
before  some  competent  officer  as  to  the  matter  and  things  set  up  in  this 
petition,  and  that  the  receiver's  receipt  heretofore  issued  to  the  Frank- 
lin lode  mining  claim  be  held  for  cancellation  and  that  your  petitioners 
be  permitted  to  file  additional  proof  of  the  agency  of  said  J.  W.  Deane, 
who  filed  the  protest  herein."  This  petition  was  verified  by  the  affida- 
vit of  H.  T.  Tissington,  one  of  the  owners  of  said  Ehoderick  Dhu  claim, 
made  in  behalf  of  himself  and  Van  Hoevenbergh,  Bond,  and  other 
owners,  in  which  he  stated  that  the  contents  of  said  petition  were 
known  to  him,  and  that  '^  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  which  are  therein  stated  upon  information  and  be- 
lief, and  as  to  them  he  believes  it  to  be  true." 

The  petition  in  this  case  and  the  affidavits  and  papers  filed  in  support 
thereof  show  that  Deane  was  in  fact  the  duly  authorized  agent  and  at- 
torney of  the  owners  of  the  Roderick  Dhu  lode  claim  on  October  5, 
1887,  with  authority  to  file  the  adverse  claim  for  said  owners,  and  he 
had  under  the  law  authority  to  verify  it,  if  cognizant  of  the  facts  stated. 
But  the  contention  of  the  applicants  for  patent  is  that  the  statute  con- 
templates that  the  direct  and  specific  authority  to  act  in  the  particular 
matter  must  exist  and  appear  at  the  time  of  the  filing.  To  this  it  may 
be  replied,  that  such  authority  did  in  fact  exist,  and  substantially  ap- 
pear at  the  time  of  filing  of  the  adverse  claim.  That  part  of  the  rules 
and  regulations  of  the  Department  which  requires  that  '^  where  an  agent- 
or  attorney  in  fact  verifies  the  adverse  claim,  he  must  distinctly  swear 
that  he  is  such  agent  or  attorney,"  was  complied  with  by  Deane  when 
he  filed  the  protest,  alleging  under  oath  <<  that  he  is  the  attorney  and 
legal  representative  of  the  adverse  claimants  above  named  in  this  protest 
and  adverse  claim",  and  the  only  omission  was  in  failing  to  comply  with 
the  remaining  requirements  of  the  rule,  to  wit :  ''  and  accompany  his 
affidavit  by  proof  thereof."  That  he  was  such  agent  snbsequently  ap- 
pears by  the  affidavit  of  one  of  the  owners  to  the  petition  herein,  which 
was  not  the  ratification  of  an  unauthorized  act  of  Deane,  but  proof  of 
the  fact  that  authority  did  exist  at  the  date  of  the  filing  of  the  adverse. 
So  that  the  sole  question  is,  whether  the  failure  of  an  agent  to  file  ac- 
companying proof,  in  corroboration  of  his  affidavit,  as  required  by  the 
rules,  will  defeat  the  right  of  the  adverse  claimant  to  have  the  contro- 
versy settled  by  a  court  of  competent  jurisdiction. 

The  act  merely  requires  that  the  adverse  claim  "  may  be  verified  by 
the  oath  of  any  duly  authorized  agent  or  attorney  in  fact  of  the  adverse 
claimant  cognizant  of  the  facts  stated,"  and  it  is  only  by  the  rules  and 
regulations  of  the  Department  that  he  is  required  to  make  affidavit  that 
he  is  the  agent  and  attorney,  and  to  accompany  his  affidavit  with  proof 
thereof 
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While  the  Secretary  of  the  Interior  has  the  power  to  establish  rules 
and  regulations  to  give  effect  to  the  provisions  of  an  act  which  have  all 
the  force  and  effect  of  law,  if  not  in  contravention  of  it,  yet  the  failure 
to  comply  with  the  technical  requirements  of  the  rules  and  regulations 
was  a  mere  irregularity,  and  will  not  defeat  the  right  of  the  claimant  to 
have  the  controversy  settled  by  the  appropriate  tribunal,  if  he  has  com- 
plied with  the  statute. 

The  material  question  is,  whether  the  person  filing  the  adverse  claim 
was  in  fact  the  duly  authorized  agent  of  the  persons  for  whom  he  pur- 
ported to  act. 

Besides,  the  local  officers  notified  the  claimant  on  the  day  the  adverse 
claim  was  presented,  that  it  had  been  filed  with  the  records  of  that  of- 
fice, and  they  were  notified  and  required  to  commence  proceedings 
within  thirty  days  in  a  court  of  competent  jurisdiction  to  determine  the 
question  of  right  of  possession,  and  to  prosecute  said  claim  to  final  judg- 
ment, and  upon  failure  to  do  so  the  adverse  claim  would  be  considered 
waived  and  the  application  for  patent  be  allowed.  Acting  upon  this 
notification,  the  adverse  claimants  commenced  their  suit  in  the  proper 
district  court  within  thirty  days  and  three  days  before  the  entry  was 
allowed  by  the  local  officers.  This  removed  from  the  land  office  for  the 
time  being  all  jurisdiction  in  the  premises,  and  any  action  taken  by 
them  afterwards  was  void  and  of  no  effect. 

In  the  case  of  Beed  v.  Hoyt,  1  L.  D.,  603,  which  was  a  case  where  an 
adverse  claim  of  Silas  Eeed  against  an  application  for  a  mine  in  Utah 
was  rejected  by  Commissioner  McFarland,  because  sworn  to  in  Boston, 
Massachusetts,  Secretary  Teller  said  that : — 

Ab  it  appears,  howover,  that  suit  was  commenced  on  this  claim  within  the  required 
time,  and  is  now  pending,  I  am  unwilling,  upon  technical  reasons,  to  interpose 
objections  to  an  adjudication  of  the  claim  by  the  appropriate  tribunal. 

In  McMaster's  case,  2  L.  D.,  706,  it  was  held  by  Secretary  Teller  that : 

Althongh  section  2326  of  the  Revised  Statutes  requires  that  *'  an  adverse  claim  shall 
be  upon  oath  of  the  person  or  persons  making  the  same,"  and  the  present  claim 
was  filed  upon  the  oath  of  their  attorney  only,  and  although  your  decision  dismissin;; 
the  adverse  claim  became  final  against  such  claimants  for  want  of  appeal  so  far  as 
respects  proceedings  in  the  Land  Department,  I  am  of  the  opinion  that  the  olaini 
having  acquired  a  status  in  the  courts,  the  question  of  its  regularity  and  validity 
should  be  left  to  the  judgment  of  the  court,  and  that  pending  the  proceeding  this 
Department  should  take  no  action  therein. 

It  will  be  observed  that  the  application  in  this  case  was  made  under 
the  act  of  May  10, 1872,  which  required  the  adverse  claim  to  be  veri- 
fied by  the  oath  of  the  claimants  themselves,  and  an  agent  was  not 
authorized  to  verify  it. 

Again,  in  the  case  of  Meyer  et  ah  v.  Hyman,  7  L.  D.,  83,  it  was  held 
by  Secretary  Vilas  that  an  entry  allowed  prior  to  the  final  disposition 
of  adverse  proceedings  must  be  canceled,  where  it  appears  that  such 
adverse  claim  is  still  undetermined.  See  also  Bichmond  Mining  Com- 
pany V.  Eose,  114  U.  S.,  676. 
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All  of  the  questions  herein  presented  can  be  determined  by  the  court 
in  which  the  suit  on  the  adverse  is  pending,  and  that  court  having  ac- 
quired jurisdiction  of  the  case  prior  to  the  allowance  of  the  entry,  it 
was  therefore  improvidently  allowed,  and  the  decision  of  your  office 
holding  it  for  cancellation  is  affirmed. 

[!N'OTE :  An  application  for  the  recall  of  this  decision  was  denied  by 
Secretary  Noble,  August  5, 1890.] 


DESERT  LAND  EN TBT— APPLICATION. 

Jacob  P.  Oswald. 

The  fallnre  of  an  applicant  for  desert  land  to  show  personal  knowledge  of  the  laud 
entered,  does  not  call  for  cancellation,  if  the  entry  was  allowed  In  accordance 
with  existing  practice  which  did  not  require  such  showing  on  the  part  of  the 
applicant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

4,  1890. 

With  your  letter  of  July  5,  1889,  you  transmit  the  appeal  of  Jacob 
P.  Oswald  from  your  office  decision  of  February  1^,  1889,  holding  for 
cancellation  his  desert  land  entry  No.  460,  made  July  13, 1887,  for  the 
W.  J  NE.  },  Sec  26,  T.  44  K,  E.  98  W.,  Evahston,  Wyoming. 

It  appears  that  Oswald  is  a  citizen  of  St.  Louis,  Missouri,  and  that 
his  declaration  for  said  entry  was  executed  in  that  city  June  17,  1887. 
It  was  forwarded  to  the  local  land  office,  accompanied  by  two  affidavits 
made  by  Jay  L.  Torrey  and  James  T.  McGinnis,  who  testified  from  per- 
sonal knowledge  and  observation  that  they  had  frequently  passed  over 
the  land,  and  that  the  s^me  'Ms  desert  land" — the  affidavits  being 
otherwise  in  regular  form  and  containing  the  usual  averments  required 
of  witnesses  in  desert  land  entries. 

The  register  and  receiver  permittCil  the  entry,  and  issued  the  usual 
certificate  on  the  payment  of  the  t\^enty-five  cents  per  acre. 

The  declaration  of  claimant  stated :  '^  that  I  became  acquainted  with 
said  land  by  representations  of  parties  well  acquainted  therewith." 

By  your  office  letter  of  November  22,  1887;  you  directed  the  local 
officers  to  inform  the  claimant ''  that  he  must  furnish  within  sixty  days 
from  notice  a  supplemental  affidavit  fully  setting  forth  his  personal  in- 
spection of  each  subdivision  of  the  land  and  his  knowledge  of  the  char- 
acter thereof  being  desert,  in  default  of  which  his  entry  will  be  held 
for  cancellation." 

On  January  7, 1888,  Mr.  P.  A.  Torrey,  of  St.  Louis,  Missouri,  the  at- 
torney for  claimant,  addressed  a  communication  to  your  office,  in  which 
he  says : — 

It  is  no  relief  to  say  that  they  (referring  t-o  eight  claimants,  iucliuling  claimant 
herein,)  are  allowed  sixty  days  to  obtain  personal  knowledge  of  the  land  and  submit 
proofs  needed,  for  these  men  can  not  leave  their  daily  work  for  the  purpose  or  afford 
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the  ezpeutte  connected  therewith.  As  these  men  do  not  now  possess  personal  knowl- 
edge of  the  character  of  the  land  in  question  and  can  not  obtain  it  on  possible  terms, 
and  since  it  is  perfectly  evident  that  they  perfo  rtned  to  the  letter  and  the  spirit  their 
part  of  the  implied  agreement,  I  earnestly  beg  on  their  behalf  that  the  deciaion  of 
the  Honorable  Commissioner  in  these  cases  be  reconsidered  and  the  entries  allowed 
to  stand. 

On  February  13, 1888,  you  a<5knowledged  the  receipt  of  Mr.  Torrey's 
letter,  and  declined  to  reconsider  your  requirement  that  claimant  should 
have  personal  knowledge  of  the  desert  character  of  the  land  before 
entry,  citing  as  authority  the  case  of  Matthew  J.  Byrnes,  decided  b^^ 
Assistant  Commissioner  St' )ckslager  July  20, 1886(13  O.  L.  O.,  108). 

After  due  notice,  and  on  failure  to  meet  your  office  requirement,  you 
held  the  entry  for  cancellation. 
^  The  errors  assigned  are  the  following : 

1.  The  ruling  appealed  from  is  not  in  accord  with  the  established 
rules  and  regulations  of  the  Department. 

2.  It  is  not  in  accord  with  the  act  of  Congress  relating  to  the  recla- 
mation of  desert  lands. 

The  second  section  of  the  act  to  provide  for  the  sale  of  desert  lauds 
in  certain  States  and  Territories,  approved  March  3, 1877  (19  Stat, 
377),  is  as  follows: 

That  all  lands,  exclusive  of  timber  lands  and  mineral  lands,  which  will  not  with- 
out irrigation  produce  some  agricultural  crop,  shall  be  deemed  desert  lands  within 
the  meaning  of  this  act  which  fact  shall  be  ascertained  by  proof  of  two  or  more  ored- 
ible  witnesses  under  oath,  whose  affidavits  shall  be  filed  in  the  land  office  in  which 
said  tract  of  land  may  be  situated. 

Section  3  of  said  act  provides  that  the  determination  of  what  may 
be  considered  desert  land  shall  be  subject  to  the  decision  and  regulation 
of  the  Commissioner  of  the  General  Land  Office. 

There  is  nothing  in  the  act  requiring  applicants  to  have  a  personal 
knowledge  of  the  desert  character  of  the  land;  but  it  does  require  that 
such  desert  character  shall  be  ascertained  by  *' proof  of  two  or  more 
credible  witnesses."  But  the  determination  of  what  may  be  considered 
desert  land  <'  shall  be  subject  to  the  decision  and  regulation  of  the  Com- 
missioner of  the  General  Land  Office." 

By  a  general  circular  issued  by  Commissioner  Sparks  and  approved 
June  27,  1887  (5  L.  D.,  708),  applicants  for  desert  lands  were  required 
^^ hereafter"  to  have  a  personal  knowledge  of  lands  intended  to  be 
entered.  That  the  required  affidavit  could  not  be  made  by  an  agent, 
nor  <<upon  information  and  belief,"  but  must  be  made  from  a  personal 
examination  of  the  lauds.  But  it  was  provided  in  that  circular  that 
"!N'othing  herein  will  be  construed  to  have  a  retroactive  effect  in  cases 
where  the  official  regulations  of  this  department  in  force  at  the  date 
of  entry  were  complied  with."  This  circular  was  mailed  to  the  local 
land  office  on  July  V6,  1887,  and  August  1,  thereafter,  was  fixed  as  the 
date  when  its  requirements  should  take  effect,  a  reasonable  time  being 
allowed  for  its  transmission  and  promulgation.  See  circular  approved 
December  3, 1889  (9  L.  D.,  672). 
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Prior  to  June  27, 1887,  and  certainly  up  to  September  1, 1884,  it  was 
not  the  practice  of  yoar  office  to  require  applicants  for  desert  lands  to 
have  a  personal  knowledge  of  their  desert  character.  See  letter  of 
Commissioner  McFarland  in  case  of  Fritz  W.  Guenis  et  alj  September 
1, 1884,  addressed  to  the  local  office  at  Evanston,  Wyoming. 

On  July  20, 1886,  in  the  case  of  Matthew  J.  Byrnes,  supra^  Assistant 
Commissioner  Stockslager  decided  that  <Hhe  desert  land  act  contem- 
plated that  persons  entering  land  thereunder  shall  have  a  personal' 
knowledge  of  the  land  they  propose  to  enter,  obtained  from  an  examina- 
tion of  each  and  every  legal  subdivision  thereof,  which  fact  must  be 
set  forth  in  the  declaration." 

But  I  am  unable  to  find  that  such  a  construction  or  interpretation  of 
the  act  was  ever  prior  to  that  time  given,  and  then  only  applied  to  the 
Byrnes  case,  at  the  Yisalia,  California,  land  office ;  nor  was  such  in-  * 
terpretation  ever  of  general  force  or  the  public  advised  of  the  new  re- 
quirement, until  August  1, 1887,  the  date  when  the  general  circular  of 
June  27,  1887,  mpra,  took  effect,  and  it  expressly  provided  that  such 
construction  was  not  to  have  a  "  retroactive  effect" 

The  claimant  herein  made  his  application  July  13, 1887 ;  such  appli- 
cation was  made  in  accordance  with  existing  regulations,  which  did  not 
then  require  an  applicant  for  desert  lands  to  have  a  personal  knowledge 
of  the  same,  and  his  application  was  properly  allowed.  James  How- 
man  (8  L.  D.,  408). 

I  therefore  direct  that  the  entry  be  allowed,  subject  to  future  com- 
pliance with  the  law. 

Your  said  office  decision  is  reversed. 


RAIIjBOAI)  GBANT-CONFIilCTING  ENTRY— SW^ AMP  SEIiECTION. 

St.  Louis,  Iron  Mountain  and  Southern  Ry.  Oo. 

Land  covered  by  an  entry  at  date  of  definite  location  is  excepted  thereby  from  the 
operation  of  the  grant,  and  the  sabsequent  canceUation  of  the  entry  does  not 
affect  the  status  of  the  land  under  the  grant. 

The  act  of  July  28^  1866,  reviving  the  grant  of  February  9,  1853,  was  not  a  new  dona- 
tion of  lands  included  within  the  limits  of  the  original  grant,  but  a  waiver  of  the 
right  of  the  government  to  insist  upon  the  terms  of  reversion  contained  in  said 
grant. 

Under  the  provisions  of  this  grant,  that  '*  any  and  all  lands  reserved  to  the  United 
States  by  any  act  of  Congress,  for  the  purpose  of  aiding  in  auy  object  of  internal 
improvement,  or  in  any  manner  for  any  purpose  whatsoever,  be  and  the  same  are 
hereby  reserved  to  the  United  States  from  the  operation  of  this  act,"  lands  covered 
h  J  prima  fads  valid  swamp  pelections  at  the  date  when  said  grant  becomes  effect- 
ive are  excepted  therefrom. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office,  August 

4, 1890. 

The  appeal  of  the  St.  Louis,  Iron  Mountain  and  Southern  Railroad 
Company  from  the  decision  of  your  office,  dated  April  11, 1888,  reject- 
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ing  its  claim  to  the  lands  hereinafter  described  is  before  me  for  consid- 
eration. 

The  company  claims  said  land  under  the  act  of  February  9, 1853  (10 
Stats.,  155),  as  revived  and  extended  by  the  act  of  July  28, 1866  (14 
Stats.,  338),  granting  to  the  States  of  Arkansas  and  Missouri,  respect- 
ively, certain  lands  to  aid  in  making  a  railroad  from  a  point  on  the 
Mississippi  river,  opposite  the  mouth  of  the  Ohio  river,  in  the  State  of 
Missouri,  by  the  way  of  Little  Bock,  to  the  Texas  boundary  tine,  near 
Fulton  in  Arkansas,  together  with  certain  branches  therein  designated. 

It  appears  that  the  line  of  road  was  definitely  located  August  11, 
1855,  and  consequently  that  the  claim  of  the  company  then  attached  to 
the  lands  in  place,  granted  by  the  original  act. 

The  additional  lands  in  place,  granted  by  the  act  of  July  28,  1866, 
were  reserved  by  the  act  from  all  future  appropriation  to  any  other  pur- 
pose than  that  therein  contemplated,  and  the  claim  of  the  company  at- 
tached thereto  at  the  date  of  the  passage  of  the  act. 

On  May  31, 1881,  as  appears  from  your  office  decision*  the  said  com- 
pany "  listed  ^  the  SB.  J  of  SW.  i,  Sec.  6,  T.  2  N.,  K.  14  W.,  and,  on  Jan- 
uary 7, 1882,  the  following  described  tracts,  to  wit: — 

SE.  i  SW.  i,  Sec.  18,  T.  16  N..  R.  3  E., 
SW.  i  "     12  "  18  "    "  3  '• 

W.  i  SE,  i,  "  20  "  19  '*  "  4  " 
SW.iNW.  i,  "  22  "  16  "  "  1  " 
LotSofNW.  i      30  *•     3  "     "9  " 

in  the  Little  Bock  land  district,  Arkansas,  within  the  six  miles  granted 
limits  of  said  act  of  February  9,  1853 ;  that  on  the  same  day  said  com- 
pany ^^  listed"  the  following  described  tracts,  situated  in  the  same  land 
district,  and  within  the  five  mile  additional  limits  granted  by  the  act  of 
July  28, 1866,  to  wit  :— 

NE.i,  SW  i,  Sec.  3,  T.  14  N.,  R,  2  E., 

Lot8  2aud3ofNW.i,    "    31,   **     9"    **2W., 

W.iSW.i,    *'    23,    "    11  *•    "  2  ** 

NW.  i  &  NW.  iSW.i,    "     1,    **   16  "    "  2  '• 

W.ilot2NE.  i  "     3,    "    12  "    "  4  " 

S.  i  NE.  i,    "    27,    "     3  "    "9  " 

March  5, 1855,  one  Claiborne  Wright  entered  the  tract  first  described. 
This,  it  will  be  observed,  was  five  months  before  the  line  of  railroad  was 
definitely  located. 

June  15, 1858,  Wright's  said  entry  was  caiiceled,  and  the  purchase 
money  refunded. 

All  the  described  tracts,  except  the  one  entered  by  Wright.,  were, 
prior  to  August  11, 1855 — the  date  of  definite  location  of  road — selected 
by  the  State  of  Arkansas  as  swamp  lands.  The  State's  claim  to  tbese 
lands  under  the  swamp  land  act  was  rejected  by  your  office,  and  said 
selections  canceled  February  25,  1882.  As  one  of  said  tracts  was 
coverexl  by  Wright's  entry,  and  all  the  others  by  nnadjudicated  swamp 
selections  at  the  time  the  company's  claim  attached  to  the  lands  graiitetl 
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for  its  use,  your  office  held  that  they  were  thereby  excepted  from  said 
railroad  grants. 

The  compauy,  by  its  attorneys,  objects  to  said  decision,  and  assign 
error  therein  as  follows : 

let.  In  holding  that  the  said  SE.  i  of  8W.  i,  Seo.  6,  T.  2  N.,  B.  14  W.,  was  excepted 
from  said  company's  grant  by  the  entry  of  one  Claiborne  Wright  existing  at  date  of 
definite  location  of  the  line  of  road,  said  entry  haying  been  canceled  long  before  the 
act  of  Jnly  28,  1866,  reyiving  and  extending  said  grant. 

2nd.  In  holding  the  remainder  of  said  tracts  excepted  from  said  company's  grant 
by  an  alleged  selection  thereof  by  the  State  of  Arkans  as  nnder  the  prior  swamp  land 
grant  to  said  State :  (a)  Because  only  land  actaally  swamp  or  so  foand  by  the  Secre- 
tary of  the  Interior  are  within  the  exception  from  said  railroad  grant;  (b)  The  claim 
of  the  State  nnder  such  swamp  grant  was  rejected  by  the  General  Land  Office  on 
March  15,  1881,  upon  the  formal  admission  of  record  made  by  the  State  that  said  lands 
were  not  swamp  lands,  and  the  want  of  record  proof  that  said  lands  were  in  fact 
swamp  or  overflowed  within  the  meaning  of  that  grant ;  (c)  The  lands  being  ad- 
mitted not  of  the  character  contemplated  by  the  swamp  land  grant,  same  were  sub- 
ject to  disposal  by  Congress  and  lawfully  inure  to  this  company  under  the  grant 
made  to  it  by  Congress. 

Section  2  of  the  act  of  February  9,  1853,  provides : 

That  there  be  and  is  her  eby  granted  to  the  States  of  Arkansas  and  Missouri,  re- 
spectively, for  the  purpose  of  aiding  in  making  the  railroad  and  branches  as  afore- 
said, within  their  respective  limits,  every  alternate  section  of  land  designated  by 
even  numbers,  for  six  sections  in  width  on  each  side  of  said  road  and  branches ;  but 
in  case  it  shall  appear  that  the   United  States  have,  when  the  line  or  route  of  said 
road  is  definitely  fixed  by  the  authority  aforesaid,  sold  any  part  of  any  section  hereby 
granted,  or  that  the  right  of  pre-emption   has  attached  to  the  same,  then  it  shall  be 
lawful  for  any  agent  or  agents,  to  be  appointed  by  the  Grovemors  of  said  States,  to 
select,  subject  to  the  approval  aforesaid,  from  the  lands  of  the  Uni  ted  States  most 
contiguous  to  the  tier  of  sections  above  specified,  so  much  land  in  alternate  sections 
or  parts  of  sections  as  shall  be  equal  to  such  lands  as  the  United  States  have  sold,  or 
to  which  the  right  of  pre-emption  has  attached  as  aforesaid,  which  lands,  being  equal 
in  quantity  to  one  half  of  six  sections  in  width  on  each  side  of  said  road,  the  States  of 
Arkansas  and  Missouri  shall  have  and  hold  to  and  for  the  use  and  purpose  aforesaid : 
Provided,  That  the  lands  to  be  located  shall  in  no  case  be  further  than  fifteen  miles 
from  the  line  of  the  road :  And  provided  further,  That  the  lands  hereby  granted  shaU 
be  applied  in  the  construction  of  said  road,  and  shall  be  disposed  of  only  as  the  work 
progresses,  and  shall  be  applied  to  no  other  purpose  whatsoever :  And  provided  further, 
That  any  and  all  lands  reserved  to  the  United  States  by  any  act  of  Congress,  for  the 
purpose  of  aiding  in  any  object  of  internal  improvement,  or  in  any  manner  for  any 
purpose  whatsoever,  be  and  the  same  are  hereby  reserved  to  the  United  States  from 
the  operation  of  this  act,  except  so  far  as  it  may  be  found  necessary  to  locate  the 
routes  of  the  said  railroad  and  branches  through  such  reserved  lands. 

Section  1  of  the  act  of  July  28, 1866,  provides : 

That  the  '*  Act  granting  the  right  of  way  and  making  a  grant  of  land  to  the  States 
of  Arkansas  and  Missouri  to  aid  in  the  construction  of  a  railroad  from  a  point  upon 
the  Mississippi  opposite  the  mouth  of  the  Ohio  river,  via  Little  Rock,  to  the  Texas 
boundary,  near  Fulton,  in  Arkansas,  with  branches  to  Fort  Smith  and  the  Mississippi 
River,"  approved  February  nine,  eighteen  hundred  and  fifty-three,  with  all  the  pro- 
visions therein  made,  be  and  the  same  is  hereby,  revived  and  extended  for  the  term 
of  ten  years  from  the  passage  of  this  act ;  and  all  the  lands  therein  granted,  which 
reverted  to  the  Unite<l  Slates  under  the  provisions  of  said  act,  be,  and  the  same  are 


160  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

hereby,  restored  to  the  same  custody,  control,  and  condition,  and  madeaabject  to  the 
nses  and  trusts  in  all  respects  as  the}-  were  before  aud  at  tlic  time  such  reverbion  took 
eafect." 

and  section  2  of  said  act  provides . 

That  there  is  hereby  frranted,  added  to,  and  made  part  of  the  donation  of  lanck 
hereby  renewed  and  made  subject  to  the  same  uses  and  trusts,  and  under  the  same 
custody,  control,  and  conditions,  and  to  be  held  and  disposed  of  in  the  same  manner 
as  if  included  in  the  original  grant,  all  the  alternate  sections  and  parts  of  section::, 
designated  by  odd  numbers,  lying  along  the  outer  line  of  lands  heretofore  granted,anil 
within  five  miles  on  each  side  thereof,  excepting  lands  reserved  or  otherwise  appro- 
priated by  law,  or  to  which  the  right  of  pre-emption  or  homestead  sottlement  has 
attached. 

The  status  of  these  lands  when  the  grant  took  effect  must  determine 
whether  they  are  subject  thereto.  Keilson  v.  Northern  Pacific  K.  B.  Co. 
et  al    (9  L.  D.,402 ;)  Showell  v.  Central  Pacific  R.  R.  Co.    (10  id.,  167). 

As  for  the  tract  covered  by  the  entry  of  Wright,  it  is  clearly  ex- 
cepted from  the  original  grant  under  the  clause  in  the  act  of  ld53,  pro- 
viding for  indemnity  in  case  the  *'  United  States  have  when  the  line  or 
route  of  said  road  is  definitely  fixed,  by  the  authority  aforesaid,  sold 
any  part  of  any  section  hereby  granted,  or  that  the  right  of  pre-emptiou 
has  attached  to  the  same,"  etc.  The, subsequent  cancellation  of  the 
entry  could  not  change  the  status  of  the  land,  or  operate  in  favor  of  the 
company  (Northern  Pacific  R.  R.  Co.  v,  Kerry,  10  L.  D.,  290),  unless  it 
was  thereby  brought  within  the  grant  under  the  reviving  act  of  1866. 
An  examination  of  said  act  does  not,  however,  bear  out  this  theory. 

It  did  not  purport  to  grant  lands  that  were  excluded  from  the  opera- 
tion of  the  former  act,  but  only  to  **  revive ''  and  ^'  renew  "  said  act  "with 
all  the  provisions  therein  made,"  for  the  further  period  of  ten  years.  It 
was  not  a  new  donation  of  the  lands  included  within  the  limits  of  the 
original  grant,  but  a  waiver  of  the  right  of  the  government  to  insist 
upon  the  terms  of  reversion  contained  in  said  grant.  Alabama  and 
Chattanooga  R.  R.  Co.  v.  Clabourn,  6  L.  D.,  427. 

As  for  the  tracts  covered  by  the  swamp  selections,  the  provisions  in 
section  2  of  the  original  grant  *'  That  any  and  all  lands  reserved  to  the 
United  States  by  any  act  of  Congress,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  in  any  manner  for  any  purpose^  what- 
soever^  be  and  the  same  are  hereby  reserved  to  the  United  States  from 
the  operation  of  this  act,"  works  an  exclusion  of  these  lands  from  the 
grant;  for  at  the  date  when  the  grant  became  effective,  both  within  the 
original  and  additional  limits,  said  lands  were  covered  by  jinma/aoie 
valid  selections  under  the  swamp  grant.  The  words  of  exception  are 
broad  in  their  significance  and  leave  but  slight  room  for  constraction. 
Lands  reserved  in  any  manner-  or  for  any  purpose  tchatsoever  are  ex- 
pressly excluded  from  the  grant.  In  the  administration  of  the  swamp 
grant  lands  formally  claimed  thereunder  must  of  necessity,  during  the 
pendency  of  such  claim  be  reserved  from  any  other  disposition,  and  this 
is  the  ruling  of  the  Department.  Starr  v.  State  ot*  Minnesota,  8  L,  D., 
644  J  State  of  Oregon,  9  id.,  360. 
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The  same  rule  has  been  applied  in  cases  of  indemnity  school  selec- 
tions, even  where  it  subsequently  transpired  that  the  selection  was  in- 
valid. Niveni?.  State  of  California,  6  L.  D.,  439;  Call  v.  Southern  Pa- 
cific R.  R.  Co.,  11  L.  D.,  49. 

The  same  effect  is  given  to  a  railroad  indemnity  selection,  it  being 
held  to  preclude  the  allowance  of  an  entry  for  the  land  covered  thereby. 
Endolph  Nemitz,  7  L.  D.,  80.  It  would  therefore  appear  that  the  De- 
partment has  uniformly  construed  the  formal  assertion  of  a  claim  to  a 
particular  tract  of  land  under  a  congressional  grant  to  work  a  reserva- 
tion of  such  tract  during  the  pendency  of  such  claim.  Indeed  the  rec- 
ognition of  any  other  rule  would  frequently  operate  to  defeat  the  exe- 
cution of  a  grant  in  accordance  with  its  terms. 

As  the  condition  jof  the  lands  at  the  time  when  the  grant  becomes 
operative  determines  whether  they  are  included  therein,  it  must  be  held 
that  the  pending  swamp  selections  excluded  the  lands  covered  thereby 
from  the  operation  of  this  grant. 

The  decision  of  your  office  is  accordingly  affirmed. 


TIMBEB  CXTLTURE  CONTEST- AGENT, 
DAVIES  17.  KiLLGORE. 

A  timber  culture  entryman  who  entrusts  the  care  of  his  claim  to  an  agent  is  respon- 
sible for  the  negligence  of  said  agent  in  performing  the  requisite  acts  of  compli- 
ance with  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  4, 1890. 

This  appeal  involves  timber-culture  entry  No.  524.1,  made  by  Charles 
Killgore  October  26, 1883,  for  the  W.  J  of  the  N  W.  i  and  the  W.  i  of  the 
SW.  J,  Sec.  6,  T.  14  N.,  R.  19  W.,  Grand  Island,  Nebraska. 

James  Davies  filed  affidavit  of  contest  November  10,  1886,  alleging 
that  '^  defendant  has  not  planted  or  caused  to  be  planted  to  trees,  seeds 
or  cuttings  five  acres  of  said  tract  from  date  of  entry  up  to  November 
8,  1886.''  By  stipulation  the  testimony  was  taken  before  A.  R.  Samson, 
notary  public,  at  Broken  Bow,  Custer  County,  Nebraska.  Three  wit- 
nesses were  examined  by  contestant,  all  sweariug  that,  up  to  November 
10,  1886,  no  seeds,  trees  or  cuttings  had  been  planted  on  the  land  em- 
braced in  the  entry.  No  witnesses  were  introduced  by  the  defeudaut, 
but  by  agreement  of  counsel  it  was  stipulated  that,  on  the  ])arc  of  de- 
fendant, 

Charles  Killgore  will  swear  that  he  is  a  non-resident  of  the  State  of  Nebraska  and 
has  been  for  two  years  last  past;  that  when  leavin;<  for  Wyoniiu;;  Territory,  two 
years  ago,  he  paid  William  Smiddy  to  attend  to  his  timber  claim  for  him,  aiul  agreed 
to  pay  him  for  doing  tho  work  necessary  to  comply  with  the  timber-culture  law  the 
sam  of  twenty- five  dollars  per  year  and  that  he  has  paid  him  that  sum  for  the  past 
2497— VOL  11 11 
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two  yearn,  and  fortber  agreed  that  be  sboald  bave  tbe  benefit  of  any  crop  tbat  ahonld 
be  raised  on  tbe  broken  land  on  said  claim ;  also  tbat  said  William  Smiddy  ironld 
swear  tbat  be  received  tbe  above  consideration,  and  agreed  to  attend  to  the  work 
and  arranged  for  all  the  work  to  be  done  np  to  the  time  of  planting  timber  on  said 
tract ;  tbat  about  the  last  of  August  or  first  of  September,  1886,  himself  and  four 
other  men  went  on  to  the  tract  for  the  purpose  of  planting  box  elder  seeds  thereon, 
and  did  so  plant  tiye  acres  of  land  with  box  elder  seeds,  and  that  the  land  so  planted 
was  on  that  tbat  he  had  been  shown  as  being  on  Charles  Kilgore's  timber  claim,  and 
that  he  always  supposed  until  to-day,  tbe  day  of  bearing,  that  it  was  on  Kilgore  j 
timber  claim,  and  be  now  ascertains  that  said  seeds  were  planted  on  a  timber  claim 
adjoining  this  one  on  the  north,  with  which  he  was  not  concerned  in  the  ieaat,  in- 
stead of  on  the  Kilgore  timber  claim  as  intended ;  and  tbat  another  witness  will  swear 
tbat  he  went  there  with  Smiddy  to  help  him  plant  seeds  on  the  Kilgore  timber  claim 
and  that  the  seeds  were  planted  where  directed  by  Smiddy. 

On  this  evidence  the  register  and  receiver  found  in  favor  of  the  contest- 
ant, and  recommended  the  cancellation  of  the  entry.  On  appeal  to  yonr 
office,  the  decision  of  the  local  officers  was  reversed  and  the  contest 
dismissed,  and  the  contestant  has  appealed  to  this  Doparment. 

While  it  has  been  and  still  is  the  policy  of  this  Department  to  deal 
liberally  with  entrymen  who  are  honestly  endeavoring  to  comply  with 
the  requirements  of  law  in  perfecting  their  entries,  still  it  has  always 
held  that  the  entryman  shonld  exercise  ordinary  diligence,  and  if  his 
failure  is  attributable  to  the  lack  of  such  diligence  his  mistakes 
ought  not  to  be  rectified  at  the  sacrifice  of  the  inchoate  rights  of  others 
who  are  diligent  and  honest  in  the  prosecution  of  their  claims. 

In  the  case  under  consideration  the  claimant,  Killgore,  made  entry 
under  the  timber-culture  law,  which  requires  at  least  eight  years  to 
perfect  his  title,  and  contented  himself  with  employing  an  agent  at 
twenty-five  dollars  a  year  to  attend  to  all  the  requirements  of  the  law, 
while  he  took  up  his  permanent  residence  in  another  State,  and,  appar- 
ently, thereafter  gave  no  heed  to  his  claim. 

It  is  true  that  the  presence  of  an  entryman  on  his  claim  is  not  re- 
quired under  the  timber-culture  act,  yet,  if  he  chooses  to  entrust  the 
culture  of  timber  to  an  agent,  he  will  be  held  responsible  for  his  negli- 
gence and  can  not  plead  exemption  from  responsibiltj'  for  his  careless 
or  heedless  mistakes  in  failing  to  comply  with  the  law  upon  the  groand 
that  he  has  employed  and  paid  him  to  do  the  work  necessary  to  per- 
fect the  entry.    (Hemstreet  v,  Greenup,  4  L.  D.,  493.) 

The  only  question  to  determine  then  is,  did  Smiddy  exercise  ordi- 
nary care  and  prudence  in  ascertaining  the  true  location  of  defendant's 
entry.  The  evidence  of  his  diligence  is  set  out  in  the  stipulation  from 
which  it  appears  that  Smiddy  planted  the  five  acres  on  land  that  "he 
had  been  shown  as  being  on  Charles  Kilgore's  timber  claim."  There  is 
no  statement  as  to  who  showed  him  the  tract  or  that  the  person  show- 
ing him  resided  in  the  vicinity,  or  knew  anything  about  the  location  of 
the  claim,  and  there  is  no  explanation  of  how  he  came  to  rely  ui>on  the 
judgment  of  the  person  directing  him  where  to  plant. 

It  further  appears  from  the  recoixl  that  Smiddy  had  been  for  two 
*'<)ars  in  charge  of  the  timber  culture  on  this  claim,  during  which  time 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  163 

he  had  ^^  arranged  for  all  the  work  to  be  done  up  to  the  time  of  plant- 
ing timber,"  and  after  sach  two  years  supervision  does  not  know  where 
the  c)aim  is  located. 

I  do  not  think  this  Department  would  be  justified  in  excusing  mis- 
takes so  heedlessly  made  as  this  evidently  was,  and  as  the  claimant 
must  be  held  responsible  for  the  carelessness  of  his  agent,  the  decision 
of  your  ofSce  is  reversed  and  the  entry  of  Kilgore  canceled. 


lAILBOAB  GRANT-PRE-EMPTION  FILING. 

Union  Paoifio  By.  Go.  v.  Phillips. 

K  prima  fade  valid  pre-emption  filing  existing  at  date  of  definite  location  excepts  tbe 
land  covered  thereby  from  the  operation  of  the  grant ;  and  the  fact  that  the  pre- 
emptor  did  not  reside  upon,  caltivate,  or  improve  the  land  included  in  his  claim, 
does  not  relieve  the  grant  from  the  effect  of  said  filing. 

Secretary  Noble  to  the  Commissioner  of  the  General^  Land  Office^  August 

4, 1890. 

On  December  3, 1889,  the  Department  rendered  decision  in  the  case 
of  the  Union  Pacific  Railway  Company  v.  George  G.  Phillips,  involving 
the  SE.  i  of  the  8W.  J  of  Sec.  5,  T.  1  N.,  R.  66  W.,  Denver  laud  dis- 
trict, Colorado. 

Said  Phillips  applied  to  make  timber-cnltare  entry  of  the  tract 
described }  bat  his  application  was  rejected  by  the  local  officers,  on  the 
ground  that  it  was  within  the  granted  limits  of  the  Union  Pacific  Bail- 
way. 

The  line  of  road  of  said  railway  was  definitely  located  opposite  said 
tract  on  August  20, 1869. 

On  April  21, 1866,  one  Thomas  Laws  had  filed  pre-emption  declara- 
tory statement  for  said  tract  (with  others) ;  which  filing  was  canceled 
November  13, 1873,  for  relinquishment,  executed  by  said  Laws  August 
14, 1873. 

Said  departmental  decision  (of  December  3, 1889,)  held  that,  as  the 
tract  in  question  was  unofFered,  Laws's  filing  was  at  date  of  the  definite 
location  of  the  road  an  unexpired  filing  ^  and  as  such  served  to  except 
the  tract  from  the  grant. 

Counsel  for  the  railroad  company  alleged  that  said  departmental 
decision  had  been  rendered  on  an  incomplete  record,  and  at  his  request 
the  Department,  on  December  7,  1889,  directed  your  office  to  return 
the  decision,  together  with  the  entire  record  in  the  case,  with  a  view  to 
a  further  examination  thereof  in  the  light  of  the  additional  papers. 

Your  office,  on  December  21,  1889,  transmitted  the  record  as  directed. 

On  inspection  of  the  record,  it  appears  that  the  paper  belonging 
therewith  that  was  not  originally  transmitted,  was  an  affidavit  of 
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Thomas  Laws,  execated  Aagast  14, 1873,  in  which  said  Laws  declared 
that  he  had  ^^  never  resided  npon,  or  improved,  or  cultivated,  said  land 
in  any  way  or  manner  whatever." 

Oounsel  for  the  railroad  company  contend  that  without  settlement, 
improvement,  or  cultivation,  a  preemption  filing  is  a  nullity,  and  coold 
not  except  the  tract  from  the  grant 

This  contention  can  not  be  maintained. 

The  qnestion  as  to  whether  the  pre-emptor inhabited  and  im- 

proTed  the  land,  and  performed  other  docies  required  by  the  pre-emption  law,  ia  not 

a  matter  that  ooncemH  the  company It  is  safficient  that  there  wa«, 

at  the  date  of  the  withdrawal,  a  claim  to  the  land  iu  dispute  of  such  a  nature  and 
character  as  the  act  defines ;  and  any  question  as  to  the  lawfulness  of  such  claim  at 
that  date,  or  as  to  the  performance  by  the  claimant  of  certain  specified  conditions,  is 
immaterial  (Northern  Pac.  R.  R.  Oo.ft.  Stovenour,  10  L.D.,645;  citing  Kans.  Pac.  R. 
R.  V,  Dnnmeyer,  113  U.  S.,  62&-641 ;  Newhall  v,  Sanger,  92  U.  S.,  761). 

I  see  no  reason,  therefore,  why  said  departmental  deoiAion  of  Decem- 
ber 3, 1889,  should  not  be  promulgated  by  your  office,  and  the  same  is 
herewith  returned  for  that  purpose. 


OSAGE  L.ANI>-S£CTION  SdOO,  R.  S.-RRSIDENCE. 

Jagkman  r.  MoDanibls. 

One  who  quits  or  abandons  resideuco  on  his  own  land,  to  reside  on  Osage  land  in  the 
same  State,  is  disqnulitied  thereby  to  purchase  said  land. 

A  settler  who  pnrchnses  land  from  the  State,  by  virtue  of  his  residence  thereon,  is  pre- 
cluded thereby  irom  subsequently  claiming  residence  on  public  land  during  the 
period  covered  by  bis  proof  under  the  State  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  5,  1890. 

With  your  letter  of  June  22, 1889,  you  transmit  the  appeal  of  William 
D.  McDaniels  from  your  office  decision  of  January  2,  1889,  wherein  you 
hold  for  cancellation  his  Osage  declaratory  statement  No.  6952,  filed  by 
him  December  20, 1884,  for  the  NW.  }  of  Sec.  22,  T.  84  S.,  R.  20  W., 
Larned,  EaDsas,  alleging  settlement  September  20,  1884. 

Harry  B.  Jackman  filed  Osage  declaratory  statement,  No.  8653,  April 
29,  1885,  for  the  same  tract,  alleging  settlement  January  27,  1885. 

On  November  23,  1885,  McDaniels  made  final  proof  in  support  of  his 
filing;  Jackman  protested  against  allowing  tlie  final  proof  of  McDauiels, 
asserting  a  prior  right  to  the  land  and  on  December  12, 1885,  he  made  his 
final  proof. 

Hearing  was  bad  on  Jackman's  protest  and,  on  February  17  1887, 
tbe  local  officers  decided  in  favor  of  Jackman  and  recommended  the 
cancellation  of  McDaniels'  filing  and  on  appeal,  you  affirm  that  finding. 

I  have  examined  the  testimony  and  the  same  is  correctly  set  forth  in 
your  said  office  decision. 
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The  principal  errors  assigDed  are  as  follows : — 

1.  In  holding  that  a  certificate  of  the  probate  judge  of  Barber  coanty, 
Kansas,  to  a  claimed  flEict  is  evidence  in  the  case  when  such  certificate 
is  made  in  general  terms. 

2.  In  holding  that  appellant  moved  from  his  own  (the  school  tract) 
to  the  land  in  question  without  stronger  proof  as  to  the  identity  of  the 
appellant  with  the  person  whom  it  is  claimed  entered  the  tract  of  school 
land  December  23, 1884 ;  that  it  cannot  be  assumed  in  the  absence  of 
proof  that  both  are  one  and  the  same  person. 

The  certificate  alluded  to  is  as  follows : 

Statb  of  Kansas,  Barber  Co,  »», 

In  the  Probate  Court  in  said  county. 

In  the  matter  of  the  application  of  WiUiam  McDanlel  to  pnrchase  the  SE.  },  Sec. 
16,  T.  34,  R.  20,  he  having  proTen  his  continuous  resideuoe  on  said  land  by  two  affi- 
davits of  William  Bott  and  John  L.  McDaniel.  It  is,  therefore  ordered  and  adjudged 
that  said  applicant  be  allowed  to  purchase  said  laud  at  the  appraised  value,  viz., 
$460,  this  23rd  day  of  December,  1884. 

H.  H.  Harvet, 
Probate  Judge, 

[Skal.]  I  hereby  certify  that  the  above  is  a  tme  and  correct  copy  as  appears  of 
record  in  my  office. 

H.  H.  Habvky, 
Probate  Judge, 

The  statutes  of  Kansas,  Laws  of  1876,  Oh.  122,  Art.  14,  invest  probate 
courts  with  jurisdiction  to  hear  and  determine  whether  a  settler  upon 
school  land  is  qualified  to  purchase  the  land  at  the  appraised  value  and 
its  decision  upon  the  facts  duly  submitted  and  upon  every  question  in- 
volved is  binding  upon  both  the  settler  and  the  State  unless  appealed 
from.    (State  v.  Dennis,  39  Ean.,  509). 

The  statutes  of  Kansas  (Sec.  5298,  Ohap.  92,  Laws  of  1881)  authorize 
a  petitioner  for  such  lands  to  purchase  same  on  making  proof  that  such 
]>etitioner  ^^  has  settled  upon  and  improved"  the  lands  as  set  forth  in 
his  petition,  and  the  certificate  of  the  probate  judge  above  set  out, 
shows  that  McDaniels  on  December  23,  1884,  <<  proved''  his  continuous 
residence  on  the  school  land,  and  thereupon  he  was  permitted  to  pur- 
chase the  same  at  the  appraised  value. 

The  certificate  objected  to  is  informal  in  failing  to  show  what  the 
original  is  from  which  the  ^^copy"  was  made;  but  the  testimony  of  Mc- 
Daniels himself,  shows  he  purchased  the  school  lands  and  he  identifies 
himself  as  the  same  William  McDaniels,  who  made  the  purchase  of  the 
school  lands. 

A  settler  on  Osage  lands  must  have  the  qualifications  of  a  pre-emptor ; 
no  person  who  quits  or  abandons  his  residence  on  his  o  wn  land  to  reside 
on  the  public  land  in  the  same  State  or  Territory  shall  acquire  the  right 
of  pre-emption.    Section  2260,  Revised  Statutes  of  the  United  States. 

McDaniels  was  not  a  qualified  pre-emptor  at  the  time  he  made  his  fil- 
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ing  since  he  was  then  living  on  the  school  lands  as  shown  by  him  De- 
cember 23,  following,  on  which  day  he  purchased  his  school  lands;  more- 
over, the  statutes  of  Kansas  required  him  to  gfliow  continuous  residence 
prior  to  purchasing  school  lands,  and  having  obtained  the  benefits  of 
his  own  State  laws  in  obtaining  school  lands,  he  can  not  be  permitted 
to  deny  the  finding  of  the  probate  court,  on  his  own  petition,  namely, 
that  he  resided  on  the  school  lands,  in  order  to  show  that  he  was  re- 
siding on  government  lands  during  the  same  period,  for  the  purpose  of 
pre-empting  the  same. 

The  filing  of  McDaniels  is,  therefore,  canceled,  and  your  said  office 
decision  is  affirmed. 


contest  -withdrawal.  of  contestant. 

Wells  v.  Hewitt. 

In  oases  of  contest  the  government  is  a  party  iu  interest  aud  is  not  precluded  by  the 
withdrawal  of  the  contestant  from  considering  the  evidence^  and  paesing  npon  the 
rights  of  the  en  try  man ;  bat  the  governmenb  will  uot  on  its  own  motion  cancel 
an  entry  unless  bad  faith  is  clearly  shown. 

In  determining  whether  a  claimant  for  public  land  has  manifested  good  faith  in  the 
assertion  of  his  claim,  his  mental,  as  well  as  his  physical,  condition  maybe  con- 
sidered. 

Mrst  Assistant  S^^iretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  6,  1890. 

By  letter  of  June  27,  1889,  you  transmitted  the  papers  in  the  case 
of  Sumner  J.  Wells  v,  Oliver  N.  Hewitt  on  appeal  by  the  latter  firom 
your  office  decision  of  October  22, 1888,  holding  for  cancellation  his 
homestead  entry  for  the  SB.J  of  Sec.  29,  T.  13  N.,  R.  61  W.,  Fargo, 
Dakota  land  district,  upon  the  contest  of  Wells  charging  failure  to 
establish  actual  residence.  By  letter  of  April  12,  1890,  you  trans- 
mitted the  withdrawal  by  Wells  of  his  contest.  This  withdrawal  is  ac- 
cepted and  Wells'  connection  with  the  case  is  thereby  ended.  In  cases 
of  contest  the  government  is  a  party  iu  interest,  and  is  not  precluded 
by  a  contestant  withdrawing  his  contest  from  considering  the  evidence 
and  passing  upon  the  right  of  the  entryinan  as  between  himself  and 
the  government.  Overton  v.  Hoskin  (7  L.  D.,  304).  While  this  is  true^ 
yet  the  government  will  not  of  its  own  motion  cancel  an  entry  if  bad 
faith  on  his  part  is  not  clearly  shown.    Bell  v.  Bolles  (9  L.  D.,  148). 

I  think  the  evidence  in  this  case  shows  that  this  eiitryman  had  not, 
prior  to  the  contest  established  an  actual  residence  on  bis  claim  and 
therefore  justified  the  conclusion  reached  in  your  office,  as  between  him 
and  Wells,  yet  after  contest  he  established  his  residence  and  has  calti- 
yated  and  improved  the  tract  to  such  an  extent  that  as  between  him  and 
the  government,  I  am  not  prepared  to  say  that  the  facts  present  such 
a  degree  of  bad  faith  on  his  part  as  to  demand  that  he  shall  not 
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be  given  further  opportauity  to  support  his  entry  in  the  absence  of  any 
adverse  claim  or  rights,  and  especially  so  as  he  will  be  obliged  to  show 
ou  submitting  his  final  proof,  that  he  has  fairly  complied  with  the  spirit 
of  the  law. 

He  made  his  entry  January  3,  1884,  the  contest  was  initiated  May 
15, 1886,  and  the  hearing  had  July  6th  following. 

The  testimony  shows  that  the  entryman  is  an  honest,  hard-working 
man,  who  can  easily  be  imposed  u[K>n.  He  went  upon  the  land  in  the 
fall  of  1883,  and  built  a  small  house  or  shanty  and  dug  a  well.  In  De- 
cember he  went  to  his  sister's  and  lived  during  the  winter  of  1883-4. 
In  the  spring  he  returned  to  his  claim  and  found  that  some  one  had  re- 
moved his  house.  He  secured  timber  at  considerable  cost  and  built 
another  in  June,  1884,  and  broke  fifteen  or  eighteen  acres  of  land. 
While  breaking  he  lived  in  his  house,  and  during  the  summer  dug 
another  well.  He  was  very  poor  and  worked  about  at  different  places 
to  get  means  to  live  upon  and  to  improve  and  cultivate  the  land.  He 
was  frequently  on  the  tract  working  a  few  days  at  a  time.  Built  a  sod 
and  pole  stable  at  quite  an  expense,  having  to  haul  the  poles  .'^bout  fiity 
miles.  Voted  in  the  precinpt  where  the  land  is  situated,  claimed  it  as 
his  home  and  says  he  had  no  other.  In  this  he  is  corroborated.  At  the 
initiation  of  the  contest  he  had  a  pair  of  oxen,  a  wagon,  a  plow  and  was 
preparing  to  cultivate  twenty -five  or  thirty  acres  of  land  which  he  had 
broken. 

While  his  residence  is  not  at  all  satisfactory,  yet  I  do  not  find  such 
evidence  of  bad  faith  as  to  absolutely  demand  the  cancellation  of  his 
entry.  Judging  him  charitably,  I  am  inclined,  under  all  the  circum- 
stances of  the  case,  to  give  him  until  he  submits  his  final  proof  to  show 
a  compliance  with  the  law,  if  he  can.  He  is  to  be  judged  in  the  light  of 
his  mental  as  well  a^  his  physical  condition  for  the  purpose  of  getting  at 
his  intent  during  the  time  he  has  been  asserting  claim  to  this  tract. 
Using  these  cardinal  principles  as  a  guide,  I  am  inclined  to  the  belief 
that  he  in  the  exercise  of  his  understanding  and  means,  intended  to 
honestly  comply  with  the  law  and  rules  of  the  Department.  Whether 
he  will  be  able  to  show  a  compliance  with  the  homestead  act  as  to  resi- 
dence, remains  to  be  determined  by  future  considerations,  but  for  the 
present,  let  this  entry  stand  and  give  him  a  further  opportunity  to  sat- 
isfy the  Department  that  in  reason  and  fairness  he  is  entitled  to  the  tra<st 
in  question. 


168  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS, 

RAJLKOAD  GRANT— INDEMNITT  SELECTIONS. 

Little  Kock  and  Memphis  R.  R.  Co. 

Under  the  grant  of  February  9,  1853,  as  revived  and  extended  by  the  act  of  Jnly  28, 
1866,  tbe  aid  given  by  Congress  was  intended  equally  for  every  part  of  the  road  and 
its  branches,  and  dt^ticiouoies  existing  on  one  of  said  branches  may  be  made  up  by 
selections  from  lands  within  tbe  indemnity  limits  of  the  other  branch. 

Secretary  NohU  to  the  Commissioner  of  ths  Oeneral  Land  Office,  Angusi 

2,  1890. 

By  letter  of  October  10, 1889,  you  submitted  list  7,  of  indetunity  se- 
lections, embracing  31,192.24  acres,  made  by  the  Little  Rock  and  Mem 
phis  Railroad  Company,  successor  to  the  Memphis  and  Little  Rock 
Railroad  Company  under  the  act  of  Congress  approved  July  38, 1866 
(14  Stats,,  338),  which  revived  and  extended  the  act  of  February  9, 1853 
( 10  Stats.,  155).  The  list  is  submitted  for  such  action  as  may  be  deemed 
proper  in  the  premises. 

The  question  presented  is  whether,  under  said  grant,  lands  may  be 
taken  along  one  branch  of  the  road,  as  indemnity  for  lands  lost  on  the 
other. 

The  act  of  1853  provided  for  the  construction  of  a  r<iilroad  ^<  from  a 
point  on  the  Mississippi  river,  opposite  the  mouth  of  the  Ohio,  in  tbe 
State  of  Missouri,  via  Little  Rock,  to  the  Texas  boundary  line  near  Ful- 
ton, in  Arkansas,  with  branches  from  Little  Rock  in  Arkansas,  to  the 
Mississippi  river,  and  to  Fort  Smith  in  said  State." 

The  lands  in  said  list  are  opposite  the  Little  Rock  and  Fort  Smith  or 
western  branch  of  the  road,  but  selected  in  lieu  of  losses  along  the  Little 
Rock  and  Memphis  or  eastern  branch. 

The  granting  clause  of  said  act  was  as  follows : 

Tbat  there  be  and  ih  hereby  granted  to  the  States  of  Arkansas  and  Missouri,  respect- 
ively, for  the  parpose  of  aiding  in  making  the  railroad  and  branches  as  afonssaid, 
-within  their  respective  limits,  every  alternate  section  of  land  designated  by  even 
nnmbers,  for  six  sections  in  width  on  each  side  of  said  road  and  branches. 

The  indemnity  clause  is : 

But  in  case  it  shall  appear  that  the  United  States  have,  when  the  line  or  route  of 
said  road  is  definitely  fixed  by  the  authority  aforesaid,  sold  any  part  of  any  section 
hereby  granted,  or  tbat  the  right  of  pre-emption  has  attached  to  tbe  same,  then  it 
shall  be  lawful  for  any  agent  or  agents,  to  bo  appointed  by  the  governor  of  said 
State,  to  select,  subject  to  the  approval  aforesaid,  from  tbe  lands  of  the  United  States 
most  contiguous  to  the  tier  of  sections  above  spocilied,  so  much  land  in  alternate 
sections  or  parts  of  sections  as  shall  be  equal  to  such  lands  as  the  United  States  bave 
sold,  or  to  which  the  right  of  pre-emption  has  attached  as  aforesaid,  which  lands, 
being  equal  in  quantity  to  one-half  of  six  sections  in  width  on  each  R\de  of  said  road, 
the  States  of  Arkansas  and  Missouri  shall  have  and  hold  to  and  for  the  use  and  pur- 
pose aforesaid :  Provided^  That  the  lands  to  be  located  shall  in  no  case  be  further  than 
fifteen  miles  from  the  line  of  the  road. 

There  is  certainly  no  expression  in  this  clause  that  would  limit  indem- 
nity selections  to  the  branch  on  which  the  loss  occurred.    The  only  lim- 
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itations  on  tbe  right  of  selection  thus  made,  are  that  the  lands  so  selected 
shall  be  lands  of  the  United  States,  <'  most  contiguous  to  the  tier  of 
sections  above  specified, "  (i,  e.,  to  the  granted  sections),  equal  to  the 
amount  so  lost  as  described,  and  in  no  case  further  than  fifteen  miles 
from  the  line  of  the  road.  That  the  word  '<  road  "  as  here  used,  includes 
tbe  branches  as  well  as  the  main  stem  is  evident  from  the  fact  that 
most  of  the  indemnity  lands  along  the  lines  of  the  branches  lay  more 
than  fifteen  miles  from  the  main  stem.  To  say  that  the  word  '^  road,  ^ 
means  only  the  main  stem  would,  therefore,  practically,  defeat  the  in- 
demnity grant  for  the  branches,  a  conclusion  obviously  opposed  to  the 
purpose  of  the  grant.  For  a  like  reason  the  word  ^'  road  "as  used 
throughout  the  indemnity  clause  necessarily  includes  the  branches.  It 
therefore  appears  that  in  providing  for  indemnity  selections  Oongresa 
made  no  distinction  between  the  main  line  as  such  and  the  branches. 

Nor  does  it  appear  from  the  grant  by  the  State  of  Arkansas  to  the 
Memphis  and  Little  Kock  railroad  company  that  the  legislature  con- 
templated a  change  in  that  respect.  The  act  of  the  legislature  of  Ar- 
kansas of  January  19,  1855,  provides: 

That  tbe  laods  within  this  State,  along  the  length  of  the  Memphis  and  Little 
Rock  railroad  from  Hopefield,  opposite  the  city  of  Memphis,  in  the  State  of  Tennessee, 
to  Little  Rock,  with  the  right  conferred  by  the  act  of  Congress  of  selecting  other 
land  in  lieu  of  snch  lands  as  may  have  been  sold  or  otherwise  appropriated  by  the 
United  States  and  which  lands  were  granted  by  an  act  of  Congress  to  the  States  of' 
Arkansas  and  Missouri,  to  aid  in  the  constractiog  a  railroad  f^om  apoint  on  the  Miss- 
issippi River,  opposite  the  month  of  the  Ohio  River,  by  way  of  Little  Rock,  to  the 
Texas  boundary  near  Fulton,  in  Arkansas,  with  branches  to  Fort  Smith  and  the  Miss- 
issippi River,  approved  February  9th,  1853,  are  hereby  granted  to  the  Memphis  and 
Little  Rock  Railroad  Company  so  that  they  may  be  legally  applied  in  aid  of  the  con- 
struction of  said  branch  railroad  separately  from  said  main  trunk  line,  or  the  Fort 
Smith  branch  thereof. 

Section  seven  of  said  act  provides : 

That  said  lands  shall  be  selected  by  said  company  in  conformity  with  said  act  of 
Congress,  and  when  so  selected,  all  the  title  of  the  State  of  Arkansas,  in  and  to  said 
lands  shall  be  fully  vested  in  said  company  for  the  purposes  set  forth  in  said  act  of 
Congress. 

It  will  be  observed  that  the  right  of  selection  as  defined  by  Congress 
is  not  abridged  by  this  act ;  on  the  contrary  it  is  expressly  declared 
that  such  lands  shall  be  selected  in  conformity  with  the  act  of  Congress. 
Furthermore,  a  consideration  of  the  nature  of  the  grant  points  to  a  like 
Bolution.  The  grant  was  to  the  State,  for  the  purpose  of  aiding  in  the 
construction  of  a  railroad  with  two  branches.  In  case  sufficient  vacant 
lands  were  found  within  tlie  granted  limits  the  grant  was  satisfied  there- 
from. Along  the  line  of  the  Memphis  branch  the  deficit  within  the 
granted  limits  was  very  great,  owing  principally  to  the  swampy  charcter 
of  the  country,  such  lands  having  theretofore  been  granted  to  the 
State. 

Thecompany  havingexhausted  the  landsoppositesaid  branch  now  asks 
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to  be  allowed  to  select  lands  along  the  Fort  Smith  branch  not  needed  in 
aid  of  the  construction  of  the  latter.  It  appears  from  the  records  of 
your  office  that  in  1883  the  grant  for  the  Little  Bock  and  Fort  Smith  road 
or  western  branch,  having  been  so  far  adjaste<l  as  to  i>ermit  of  the  res- 
toration of  the  vacant  lands  along  said  line,  theretofore  withdrawn  for 
said  road,  to  the  mass  of  public  lands,  your  office  by  letters  of  March 
31,  of  that  year,  to  the  various  local  offices  concerned,  directed  the  res- 
toration to  the  public  domain  of  all  such  vacant  unappropriated  lands, 
not  included  within  the  limits  of  any  other  grant.  The  restoration  was 
accordingly  made.  It  thus  appears  that  said  western  branch  road  can 
have  no  legal  claim  to  the  lands  here  selected,  nor  has  it  asserted  any. 
It  has  received  its  full  quota  under  the  grant  and  within  its  own  limits. 

It  must  be  conceded  that  the  aid  given  by  Congress  was  intended 
equally  for  every  part  of  the  road  and  branches.  Unless  legislation  to  the 
contrary  has  intervened  this  intent  should  be  carried  out.  It  has  been 
seen  that  the  State  legislation  is  in  harmony  with  the  granting  act  in 
this  matter.  There  is  therefore  nothing  in  the  legislation  to  warrant 
a  denial  of  the  right  now  asserted,  and  the  nature  of  the  aid  extended 
by  Congress  Indicates  that  such  selection  should  be  allowed. 

But  we  are  not  without  authority  on  this  point.  On  August  5, 1852, 
your  office  held,  in  the  matter  of  the  Illinois  Central  railroad  that  a  de- 
ficiency on  the  main  line  might  be  made  up  by  selection  of  indemnity 
on  a  branch,  and  vice  versa.  This  rule  was  followed  in  the  construction 
of  the  grant.  It  was  also  applied  in  the  administration  of  the  grant  of 
May  15, 1856,  to  the  State  of  Iowa,  made  in  almost  similar  terms,  so  far 
as  the  point  in  question  goes,  with  the  present,  for  a  road  from  Lyou 
City,  etc.,  ^'  with  a  branch  from  the  mouth  of  the  Tete  des  Morts  to  the 
nearest  point  on  said  road."    (11  Stats.,  9.) 

On  December  2, 1875,  in  the  case  of  the  road  now  known  as  the  St. 
Paul,  Minneapolis  and  Manitoba  railway,  having  a  grant  similar  to  that 
here  in  question,  viz.,  the  act  of  March  3,  1857  (11  Stats.,  195),  Secre- 
tary Chandler  held  that  the  lands  withdrawn  for  the  main  Hoe  and 
branch  were  ^'equally  liable  to  selection  on  account  of  either  line,"  the 
grant  to  both  being  treated  as  an  undivided  grant.  ( 2  C.  L.  O.,  134) 

This  ruling  was  adhered  to  by  Secretary  Vilas  (8  L.  D.,  255). 

In  the  latter  case  the  Secretary  said : 

Limitinjif  the  view  to  the  act  making  the  grant  to  the  State  of  Minnesota,  it  ia  to 
be  noted  that,  irrespective  of  the  qnestion  of  whether  the  '*  branch  "  conid  be  treated 
as  a  part  of  the  '*road,"  it  is  plain  that  it  was  the  pnrpose  of  Congress  that  any  de- 
ficiency in  the  granted  limits,  should  be  made  up  from  the  indemnity  limits  without 
restriction  to  selection  of  lands  within  the  limits  of  coterminous  sections.  In  other 
words,  there  can  be  no  doubt  that  Congress  intended  that  if  a  deficiency  occurred  at 
any  point  in  the  granted  limits  and  there  were  lauds  within  the  indemnity  limits 
sufficient  to  supply  all  the  deficiencies  in  the  granted  limits,  selections  might  be  made 
of  lands  wherever  found  in  the  indemnity  limits  longitudinally  to  an  extent  sufficient 
to  snpply  such  deficiencies. 

For  a  further  discussion  of  the  question,  reference  is  made  to  the 
case. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  171 

In  the  consideration  of  the  matter  my  predecessor  was  led  to  say  that 
the  same  rule  had  been  applied  to  the  grant  to  the  States  of  Arkansas 
and  Missouri,  here  in  question.  This  statement  does  not  appear  to  be 
borne  out  by  the  record.  In  a  letter  dated  August  6,  1858,  from  Oom- 
missioner  Hendricks  to  Secretary  Thompson,  it  was  said : 

Id  tbe  case  of  the  grant  to  Arkansas,  by  act  of  February  9, 1853,  transferred  by  the 
State  to  several  companieSi — ^the  adjustment  of  which  commenced  under  my  prede- 
cessor, and  has  lately  been  completed, — the  trunk  and  branches  were  treated  as  sep- 
arate roads,  and  the  rights  and  extent  of  each  determined  on  the  principle  laid  down 
by  this  office  on  the  30th  March  last,  above  mentioned.  I  would  also  state  that  Ar- 
kansas in  transferring  the  railroad  grant  to  the  several  companies,  makes  a  grant  to 
each  in  severalty,  transferring  the  lands  etc.,  upon  the  main  trunk  to  one  company 
and  npon  the  branches  to  others. 

The  decision  of  your  office  therein  referred  to  as  of  "  30th  March  lasf 
was  in  reference  to  the  Minueapolis  and  Oedar  Valley  railroad  also 
under  the  grant  of  March  3,  1857,  supra^  and  held,  "  the  selections  for 
the  branch  road  in  lieu  of  the  lands  disposed  of  within  the  six  miles 
limits  of  tbe  same,  must  be  made  from  the  alternate  odd  numbered  sec- 
tions outside  of  six  and  within  fifteen  miles  of  the  line  of  route  of  said 
branch." 

However  the  error  of  fact  in  my  predecessor's  decision  was  not  at  all 
vital  to  the  case  or  to  his  argument.  By  reference  to  the  above  extract 
it  will  be  seen  he  reached  the  same  conclusion  independently  of  said 
fact.  This  more  fully  appears  from  the  further  discussion  in  the  opinion. 
Again,  the  statement  by  Commissioner  Hendricks  loses  much  of  its 
importance  in  the  light  of  other  facts.  The  statement  was  not  made 
in  any  case  then  pending  before  him,  but  was  a  mere  i^ecital  in  a  letter 
which  primarily  referred  to  a  different  grant.  A  careful  research  in 
your  office  satisfactorily  discloses  the  fact  that  the  question  was  never 
formally  presented  to  Mr.  Hendricks  in  any  case.  Indeed,  this  pres- 
entation is  the  first  of  which  any  record  remains.  Certainly  the  matter 
has  heretofore  never  reached  the  Secretary. 

Whether  the  State  had  the  power  to  abridge  or  modify  the  right  of 
selection  as  defined  by  Congress,  need  not  be  discussed,  for  in  this  in- 
stance she  transferred  it  intact  as  it  Was  given  by  Congress.  The  ques- 
tion, therefore,  reverts  to  a  consideration  of  the  Congressional  enact- 
ment. In  this  aspect,  that  question  is  in  all  material  respects  similar  to 
those  cases  already  cited,  and  decided  by  the  Department  as  stated. 
In  the  light  of  precedents  the  branch  having  selected  vacant  public 
lands  within  the  limits  defined  by  the  grant,  in  the  absence  of  adverse 
claims,  is  entitled  to  the  relief  sought. 

The  list  is  accordingly  returned  with  my  approval. 
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FINAL  PROOF  PROCEEDINGS-ADVERSE  CLAIM  ANT -IMPROVEMENTS. 

FiNDLBY  V.   FOBD. 

• 

Adverse  claimants  of  record  are  entitled  to  special  notice  of  intention  to  snbmit 
final  proof,  and  where  proof  is  submitted  without  such  notice,  republication  is  re- 
quired with  special  citation  to  the  adverse  claimant. 

The  pre-emption  law  does  not  specify  the  nature  or  extent  of  the  improvements  re- 
quired of  the  settler,  only  requiring  that  they  should  be  such  as  to  indicate  good 
faitb. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerel 

Land  Office^  August  6, 1890. 

I  have  considered  the  case  of  David  M.  Findley  v.  Patrick  Ford  on  the 
appeal  of  the  former  from  yoar  decision  of  March  15, 1889,  accepting 
the  final  proof  of  Ford  for  SB.  i  of  N  W.  J  and  SW.  J  of  NE.  i  and  W.J 
of  SB.  i  Sec.  28,  T.  26  S.,  R.  11  B.,  M.  D.  M.  San  Francisco,  California 
land  district  and  dismissing  protest  of  appellant  against  the  same.  The 
record  shows  that  on  July  9,  1886  Ford  filed  pre-emption  declaratoiy 
statement  for  said  land,  alleging  settlement  July  2, 1886,  that  Findley 
had  filed  declaratory  statement  for  said  land  October  4, 1883,  alleging 
settlement  October  2, 1883. 

On  March  30, 1886,  Elisha  Terrill  filed  pre-emption  declaratory  state- 
ment No.  2L,  635,  for  this  land  in  controversy,  alleging  settlement  March 
14,  of  the  same  year.  On  December  9,  1886,  Ford  gave  notice  by  pub- 
lication of  his  intention  to  make  final  proof  on  January  24, 1887.  On 
said  day  D.  M.  Findley  and  others  filed-a  protest  against  said  proof 
alleging  therein  that  said  Findley  had  occupied  the  said  land  for  three 
years  past  and  further  that  Ford  had  not  complied  with  the  require- 
ments of  the  law  in  the  matter  of  his  pre-emption. 

Ford  offered  his  final  proof  at  the  close  of  which  Findley,  by  his  a^ 
torney  cross-examined  him  and  his  witnesses  and  offered  testimony 
adverse  to  Ford's  claim. 

Upon  consideration  of  the  testimony  the  register  and  receiver  found  :— 

1st.  That  Ford  initiated  his  claim  by  trespassing  npou  the  enclosure 
of  others  to  establish  his  settlement,  and — 

2nd.  That  his  residence,  cultivation  and  improvements  are  not  suffix 
cieut  to  show  good  faith. 

Upon  these  findings  they  recommend  that  his  final  proof  be  rejected 
and  that  his  claim  be  canceled.  From  this  decision  he  appealed  and  on 
March  15, 1889,  yon  reversed  the  judgment  appealed  from,  dismissed 
the  contest  and  allowed  Ford's  final  proof.  From  which  action  Findley 
appealed.  He  does  not  assert  any  claim  to  the  land  under  his  declara- 
tory statement,  and  shows  by  his  testimony  that  at  the  time  ot  filing 
the  same  he  owned  and  resided  with  his  family  upon  a  ninety  acre  tract 
of  land  near  Arroyo  Grande,  Oalitbrnia,  which  home  he  would  have  to 
quit  or  abandon  to  make  residence  on  the  land  in  controversy.    His 
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pre-emption  declaratory  statement  had  expired  by  limitation;  he  had 
never  offered  final  proof  and  his  attorney  in  his  brief  admits  that  Find- 
ley  appears  not  as  a  claimant  but  as  a  contestant. 
Then  the  questions  to  be  determined  are : — 

1st.  What  is  the  effect  of  the  failure  of  Ford  to  serve  Terrill  with 
notice  of  his  intention  to  make  his  final  proof? 
2nd.  Did  Ford  comply  with  the  pi'e-emption  law! 
Taking  these  questions  in  their  order,  it  is  admitted  that  Terrill  was 
not  notified  by  Ford  of  his  intention  to  make  final  proof.  ^^Adverse 
claimants  of  record  should  always  be  specially  cited  both  in  homestead 
and  pre-emption  notices  of  intention  to  make  proof."  iDStructions,  No- 
vember 25,  1884,  3  L.  D.,  196 ;  Tuttle  v.  Parkin,  9  L.  D.,  495.  So  that 
I  take  it  that  beibre  this  entry  can  be  perfected  notice  should  be  given 
in  compliance  with  these  rules. 

As  to  Ford's  compliance  with  the  law,  the  testimony  shows  that  after 
filing  his  declaratory  statement  he  built  a  cabin  on  the  land  eight  by 
ten  feet,  seven  or  eight  feet  high,  with  plank  roof,  battened  door  and 
earth  floor.  It  was  rather  an  inferior  structure  but  in  July  1886,  he 
placed  therein  a  bed,  table,  cooking  utensils,  some  dishes  etc.,  and  began 
living  therein.  Some  time  later  he  procured  a  cooking  stove  and  put  it 
in  his  house.  He  testified  that  he  had  lived  there  continuously  since 
making  the  filing ;  that  he  was  an  unmarried  man,  and  had  worked 
some  for  his  neighbors,  but  slept  at  his  house  generally  when  so  work- 
ing ;  he  had  cleared  and  prepared  for  plowing  some  four  acres  of  ground 
and  had  plowed  about  two  acres  ^  he  had  also  prepared  about  one  hun- 
dred fence  posts  preparatory  to  fencing  hi^  land.  In  these  matters  he 
is  corroborated. 

In  the  protest  it  is  alleged  that  Findley  had  occupied  the  ground  for 
three  years,  and  as  the  testimony  showed  that  Ford  had  taken  the  lum- 
ber for  his  house  through  the  fence  of  Wear,  who  is  an  adjoining  land 
proprietor,  it  is  seriously  claimed  by  Findley  that  Ford  was  thereby  a 
mere  trespasser  and  can  acquire  no  rights  by  settlement,  residence  or 
improvement  on  the  land,  and  he  cites  numerous  decisions  to  support 
his  position,  but  I  do  not  deem  it  necessary  to  repeat  them  here,  for  it 
must  be  remembered  that  in  the  case  at  bar  there  was  no  occupant  of 
the  land,  no  one  in  possession  thereof,  rightfully  or  otherwise,  no  grow- 
ing crops  thereon,  no  fence  around  this  specific  tract,  so  that  this  mat- 
ter of  trespass,  bo  fully  argued  aud  so  much  relied  upon  by  the  local 
officers,  is  a  mere  abstract  proposition,  inapplicable  to  the  facts  in  this 
case. 

While  the  improvements  of  Ford  are  quite  meagre,  the  testimony 
shows  that  he  had  established  and  maiutaiued  a  residence  upon  the 
land  for  more  than  six  months  prior  to  ofiTerin/s:  final  proof.  In  the  case 
of  Chas.  S.  Hofwalt  (9  L.  D.,  1),  it  is  saitl— *'  Pre  einplion  is  a  prefer- 
ence right  of  entry  based  upon  settleuiL'ut,  inhabitancy  and  cultiva- 
tion    The  pre-emptiou  act  does  not  specify  the  nature 


174  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

or  extent  of  the  improvements  and  only  requires  that  they  should  be 
such  as  woald  indicate  the  good  faith  of  the  entryman." 

In  the  case  of  John  E.  Tyrl  (3  L.  D.,  49),  where  it  appears  that  the 
entryman  had  cleared  about  one  half  acre  of  the  land  but  cultivated  no 
portion  of  it  nor  raised  any  crop  thereon,  it  is  held  that  clearing  the 
land  of  timber  for  the  purpose  of  planting  it,  is  cultivation  within  the 
meaning  of  section  2301  Revised  Statutes. 

Under  these  decisions  and  this  testimony  Ford's  proof  should  be  ac- 
cepted, but  as  Terrill  has  not  had  his  day  in  court,  your  decision  is 
modified  as  follows :  The  protest  of  Find  ley  and  others  is  dismissed. 
Ford  will  make  new  publication  of  notice  and  specially  cite  Elisha  Ter- 
rill, and  in  the  absence  of  protest,  and  the  failure  of  Terrill  to  show 
cause,  if  any,  why  his  declaratory  statement  should  not  be  canceled  and 
Ford's  proof  allowed,  the  proof  already  made  will  be  accepted  and  if 
there  is  no  other  legal  objection,  the  entry  will  be  passed  to  patent. 


PRACTICE— STARE  DECISIS. 

John  T.  Naff. 

The  General  Land  Office  in  the  disposition  of  cases  that  faU  within  well  settled  rnl> 
ings  of  the  Department  must  be  governed  by  saoh  ririings  until  they  are  reversed 
by  departmental  authority. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

8,  1890. 

I  am  in  receipt  of  acommanication  from  Acting  Commissioner  Stone, 
dated  August  5, 1890,  calling  the  attention  of  the  Secretary  of  the  In- 
terior, "  with  a  view  to  repayment,  to  the  pre-emption  filing  No.  4,813  of 
John  T.  Naff,  made  at  the  Spokane  Falls  land  office,  on  the  15th  day  of 
July,  1884,  for  the  E.  i  SE.  J,  S W.  i  SE.  J,  and  the  SE.  J  SW.  J  of  Sec. 
12,  T.  19  N.,  B.  43  E.,  VV.  M.'» 

After  making  a  statement  relative  to  the  final  proof  and  payment  for 
said  land,  the  embezzlement  by  the  absconding  receiver  of  the  local 
office  of  the  $400  first  paid  by  the  pre-emptor,  and  the  making  of  new 
proof  and  payment  for  said  land,  the  Acting  Commissioner  states: 

Heretofore  the  decisions  of  this  Department  have  been  to  the  effect  that  no  repay- 
ments of  purchase  money  can  be  made  unless  strictly  provided  for  by  statutes ;  even 
when  the  money  has  been  paid  twice  (see  5  L.  D.,  114).  If  this  be  the  spirit  of  the 
rulings  of  the  Department,  there  can  be  no  doubt  that  great  injustice  is  being  done 
to  settlers,  and  has  been  done  in  the  past.  It  is  not  to  be  presumed  that  there  shall 
be  a  particular  statute  to  cover  every  particular  right,  wrong,  or  remedy. 

The  Commissioner  further  says : — 

It  was  not  the  intention  of  Congress  to  pass  so  many  many  wise,  just  and  liberal  laws 
providing  homes  for  settlers,  and  then  permit  them  to  be  harassed,  and  their  rights  in- 
jured by  harsh  implications  of  this  department.  The  mass  of  unwritten  laws  are  as 
great,,  and  of  as  much  weight,  as  the  written  laws.  Many  rights  are  not  re-enforoed 
by  statutee. 
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He  is  therefore  of  the  opinion,  ^^  in  view  of  the  circumstances  of  this 
case that  repayment  should  be  made." 

No  application  by  said  Naff  for  repayment  accompanies  said  communi- 
cation, nor,  indeed,  is  it  expressly  stated  that  he  has  made  any. 

The  Acting  Commissioner  makes  an  argument  in  support  of  the  right 
of  Naff  to  repayment,  but  does  not  speciftcally  request  any  instructions 
in  the  premises.  It  is  true  he  cites  the  case  of  the  Heirs  of  Isaac  W. 
Talkingtou  (5  L.  D.,  114),  which  holds  a  contrary  view  to  that  expressed 
by  him. 

It  is  not  intended  to  express  any  opinion  herein  relative  to  the  right 
of  Mr.  Naff  to  repayment.  If  he  has  such  right,  he  must  show  it  prima- 
rily to  your  ofQce,  and,  if  its  decision  be  adverse  to  him,  he  has  the  right 
of  appeal.  But,  in  passing  upon  the  question,  your  of&ce  must  be  gov- 
erned by  the  well  settled  rulings  of  the  Department,  which  alone  has 
the  authority  to  overrule  its  own  decisions.  Any  other  procedure  would 
make  the  appellate  tribunal  inferior  to  the  subordinate  and  necessarily 
create  inextricable  confusion.  Troy's  Heirs  v.  Southern  Pacific  Eailroad 
Oompany  (2  L.  D.,523) ;  J.  H.  Kopperud,  10  L.D.,93.  No  unwritten  law 
can  overturn  the  departmental  decisions,  duly  rendered  and  promulgated 
for  the  guidance  of  all  concerned.  If  Mr.  Naff  has  made  application  for 
repayment,  the  same  should  be  duly  considered  by  your  office  in  the 
light  of  the  departmental  rulings,  and,  if  adverse  to  him,  he  should  be 
advised  of  his  riglit  of  appeal  to  the  Secretary  of  the  Interior^  and  if  he 
exercise  such  right,  his  case  will  be  carefully  considered. 


CONTESTANT-PREFERENCB  RIGHT— SETTLEMENT. 

Powers  v.  Ady. 

A  snccessfal  contestant,  who  has  dae  notice  of  the  cancellation  of  the  entry  and  fails 
to  exercise  the  preference  right  within  the  statutory  period,  has  thereafter  no 
rif(ht  of  entry  that  can  be  asserted  in  the  presence  of  a  valid  intervening  adverse 
claim. 

Personal  acts  of  the  settler  are  essential  to  the  acquisition  of  settlement  rights. 

Ftrat  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  8, 1890. 

I  have  considered  the  appeal  of  Anna  Y.  Powers  from  your  decisiou 
of  December  27, 1888,  rejecting  her  application  to  enter  the  SW.  ^  of 
Sec.  11,  T.  122,  R.  77,  Aberdeen,  Dakota. 

The  facts  in  the  case  are  stated  in  your  office  letter. 

The  contestant  Powers  had  full  notice  of  the  cancellation  of  the  prior 
entry  on  the  land  which  she  had  contested,  and  failed  to  exercise  the 
right  given  her  'by  the  statute  of  making  entry  for  the  tract  within 
thirty  days  from  the  date  of  the  receipt  6f  said  notice,  and  even  if  this 
failure  was  the  result  of  ill  health  and  want  of  means,  it  is  beyond  the 
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power  of  this  Department  to  afford  relief  iu  tlie  presence  of  a  valid 
adverse  claim. 

From  an  examination  of  the  evidence  I  am  not  satisfied  that  she 
acted  in  perfect  good  faith  in  the  matter  of  delaying  her  application  to 
enter.  The  explanation  given  by  the  contestant  and  herfather  of  the 
attempted  sale  of  the  right  to  entej*  the  land  is  not  satisfactory.  It  is, 
however,  unnecessary  to  discuss  that  question  at  length. 

Up  to  the  date  of  hearing  the  contestant  had  not  made  a  bona  fide 
settlement  on  the  land  or  established  a  residence  thereon. 

The  sligkt  improvement  put  upon  the  tract  by  the  father  at  the 
request  of  the  contestant,  consisting  of  a  little  breakiug  and  the  com- 
mencement of  a  sod  shanty,  can  not  be  considered  a  personal  settlement. 
McLean  v.  Foster  (2  L.  D.,  175) :  Byer  v,  Burrill  (6  L.  D.,  521). 

The  contestant  did  not  even  go  upon  the  land  after  the  improvements 
were  made  until  more  than  a  month  after  Ady  had  made  his  homestead 
entry,  and  her  presence  for  two  separate  nights  only,  iu  a  sod  shanty 
without  a  floor  and  without  a  stove  or  any  article  of  furniture,  or  any 
of  the  appliances  for  housekeeping,  can  not  be  considered  a  settlement 
in  the  absence  of  any  subsequent  act  indicating  a  desire  to  make  a 
hona  fide  residence. 

YoMT  decision  is  affirmed. 


PROCEEDINGS  ON  SPECIAL  AGENT'S  REPORT-EVIDENCE. 

ITnited  States  v.  O'Dowd. 

In  a  hearing  ordered  to  test  the  validity  of  an  entry  the  tebtimony  offered  on  final 
proof  can  not  be  considered,  but  due  weight  should  be  given  to  the  legal  presump- 
tion that  the  entry  is  valid. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  8,  1890. 

1  have  considered  the  appeal  of  Anthony  O'Dowd  from  the  decision 
of  your  office  dated  May  15, 1889,  holding  for  cancellation  his  pre-emp- 
tion cash  entry,  for  the  i^W  J,  Sec.  6,  T.  122  N.,  R.  65  W.,  Aberdeen 
Land  District,  South  Dakota. 

As  it  appears  fVom  the  record  in  the  case  at  bar,  the  claimant  and  his 
transferees  were  duly  notified  of  the  time  and  place  of  the  hearing,  and 
failed  to  appear  thereat,  either  in  person  or  by  attorney.  While  the 
e\  idence  given  by  the  witnesses  for  the  government  at  said  hearing  is 
general  in  its  character,  and  was  drawn  out  by  leading  questions,  yet  it 
establishes  a  prima  facie  case  against  said  entry.  Under  these  circum- 
stances it  was  incumbent  upon  tiie  entryman  toofier  proof  iti  support  of 
his  entry,  if  he  desires  to  uphold  the  same.  James  Copelaud  (4  L.  D., 
275) ;  Btienne  Mattel  (6  L.  D.,  285). 

The  testimony  submitted  as  final  proof  can  not  be  consid  ered  iu  arriv- 
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inpf  at  a  conclusion  in  this  case,  bat  dae  weight  should  be  given  to  the 
fact  that  an  entry  had  been  allowed.    Tangerman  et  al,  v.  Aurora  Hill 
Mining  Co.  (9  L.  D.,  538). 
For  the  reasons  herein  given  the  decision  appealed  from  is  affirmed. 


TIMBER  CULTURE  CONTEST-GOOD  FAITH  OF  CONTESTANT. 

McAnulty  V,  Wood. 

A  contestant  will  not  be  permitted  to  take  advantage  of  his  own  wrong  to  establish 
a  charge  of  non-compliance  with  law,  and  thus  secure  a  preference  right  of  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  10, 1800. 

On  Augnst  25,  1886,  Wm.  A.  McAnalty  filed  a  contest  against  the 
timber  culture  entry  of  Seeley  0.  Wood,  made  November  30, 1883,  for 
the  N.  i  NE.  J  and  N.  i  NW.  i  Sec.  33,  T.  21  6.,  R.  21  W.,  Lamed, 
Ejinsas,  charging  that  said  en  try  man  ^^  failed  to  break  the  ten  acres 
required  by  law  during  the  first  two  years  of  his  said  entry  and  up  to 
the  present  time,  and  said  Seeley  G.  Wood  has  offered  for  sale,  and  has 
sold  his  right  and  title  to  said  tract  of  land  for  a  valuable  cousidera- 
tion.'^ 

The  testimony  taken  at  the  hearing  upon  said  contest  shows  that  there 
.  were  not  ten  acres  broken  on  the  tract  in  controversy  during  the  first 
'  and  second  years  of  the*  entry.    McAnulty,  the  contestant  swears  that 
Wood  the  entry  man  broke  what  was  supposed  to  be  five  acres  the  first 
year  and  employed  him  (McAnulty)  to  break  the  other  five  the  second 
year.    He  states  that  he  measured  the  breaking  done  by  Wood,  and 
broke  the  same  quantity;  that  he  agreed  to  complete  the  amount  of 
breaking  required  by  law  with  the  understanding  that  Wood  had  five 
acres  broken,  and  he,  witness,  was  to  break  the  same  amount,  but  he 
did  not  break  five  acres  because  there  was  not  five  acres  broken  by  the 
entryman.    He  testified  that  there  were  about  eight  acres  and  twelve 
rods  in  the  piece  measured  by  him,  but  there  was  also  an  acre  of  break- 
ing on  the  tract  not  included  in  the  breaking  measured  by  him. 
The  local  officers  found  that — 

There  appears  to  have  been  the  fall  amount  of  breaking  done  to  meet  the  require- 
ments of  the  law,  but  the  plaintiff  and  some  other  parties,  bj  a  system  of  '  horse 
back  survey '  starting  from  a  point  that  they  were  not  positive  was  an  established 
comer  by  the  government  survey,  throw  a  portion  of  the  breaking  intended  to 
have  been  on  tract  in  dispute,  upon  an  adjoining  quarter  section, — 

which  finding  was  affirmed  by  your  office. 

While  it  is  true  that  the  plan  adopted  by  contestant  to  find  the  exact 

line  of  the  claim  was  too  uncertain  to  establish  defiuitelv  the  line — the 

north-east  corner  having  been  located  by  mere  coujecture-— yet  one  of 

the  witnesses  testified  that  he  saw  the  corner  stone  before  it  was  re- 

2497— VOL  11 12 


178      DECISIONS  BELATING  TO  THE  PUBLIC  LANDS. 

moved,  and  knew  the  line  from  having  bailt  a  fence  on  the  prolongation 
of  the  east  line  of  the  claim.  There  was  also  no  evidence  offered  by 
Wood  denying  the  accnracy  of  the  line  as  fonnd,  or  to  show  where  the 
true  line  was  or  that  the  breaking  was  all  upon  the  claim  in  controversy. 

Bat  it  is  shown  by  the  testimony  of  contestant  that  he  was  employed 
by  the  entryman  to  break  five  acres  the  second  year,  both  parties  sap- 
posing  that  the  first  breaking  embraced  the  fall  quantity  of  five  acres, 
and  that  it  was  understood  that  the  breaking  to  be  done  by  contestant 
would  complete  the  full  quantity  required  by  law.  He  swears  that  he 
knew  there  was  only  eight  acres  and  twelve  rods  broken,  but  he  failed 
to  communicate  it  to  Wood.  He  farther  swears  that  W,  S.  Wood,  a 
son  of  the  entryman,  offered  to  sell  him  the  tract  and  then  offered  to 
sell  it  to  another,  when  he,  the  contestant,  told  W.  S.  Wood  that  he 
could  get  it  cheaper  by  contesting  it. 

I  do  not  think  the  contestant  has  shown  such  good  faith  in  the  prem- 
ises as  to  prevent  the  entryman  from  curing  the  default,  even  in  face  of 
this  contest,  and  as  it  is  shown  by  the  testimony  that  prior  to  the  hearing 
the  defendant  had  two  more  acres  broken,  thus  completing  the  amount 
required  by  law,  to  cancel  this  entry  and  award  to  contestant  the  prefer- 
ence right  of  entry  would  be  to  aid  him  in  taking  advantage  of  his  own 
wrong. 

There  was  no  testimony  showing  that  the  entryman  had  offered  to 
sell  the  tract,  the  only  testimony  upon  this  point  being  that  W.  S.  Wood, 
a  son  of  the  entrymen,  had  offered  to  sell,  but  there  was  no  evidence 
showing  that  he  was  the  agent  of  the  entryman,  or  had  authority  to 
make  such  an  offer. 

For  the  reasons  above  stated  the  decision  of  your  office  dismissing 
the  contest  is  affirmed. 


SETTLEMENT  BIGHTS-BELINQUISHMENT. 

OASON  V.  LADD. 

One  who  is  occupying  land  as  the  tenant  of  an  entryman,  acquires  no  right  as  a  set- 
tler, on  the  relinquishment  of  the  entry,  that  can  be  set  up  to  defeat  the  inter- 
vening entry  of  another. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  11, 1890. 

The  tract  in  controversy,  to  wit,  the  S.J  SEJ.  Sec.  31,  T.  18  S.,  R  6 
W.,  Larned  land  district,  Kansas,  was  formerly  embraced  in  the  tim- 
ber culture  entry  of  Joseph  H.  Leavitt  which  was  relinquished  Novem- 
ber 12, 1885.  On  the  same  day  Zachius  E.  Ladd  made  timber  culture 
entry  of  said  tract  and  on  November  20th  following  Daniel  E.  Gason 
applied  to  make  homestead  entry  of  the  tract  alleging  settlement  April 
15,  1885,  which  was  also  allowed.  Ladd  then  filed  application  to  have 
the  homestead  entry  of  Cason  canceled  and  upon  a  hearing  had  thereon 
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tbe  local  officers  held  said  entry  for  cancellation,  which  decision  was 
affirmed  by  yoar  office. 

From  said  last  decision  Oason  appealed  alleging  the  following  grounds 
of  error : — 

First.  Error  in  holding  that  the  entry  of  Ladd  segregated  the  land  as  against  the 
claim  of  Caeon  who  was  an  actual  settler  npon  the  land  at  the  time  the  entry  of 
Leavitt  was  canceled,  and  the  entry  of  Ladd  was  made  of  record,  and  with  the  in- 
tention of  claiDiing  the  same  as  a  homestead. 

Second.  Error  in  not  holding  that  the  right  of  Cason  attached  eo  inatanti  upon  the 
cancellation  of  Leavitt's  entry. 

Third.  Error  in  holding  that  Cason  conld  not  legally  enter  the  land  as  against 
Ladd  because  he  went  npon  the  tract  as  the  tenant  of  Leavitt,  for  the  reason  that 
Leavitt's  right  ceased  the  instant  his  entry  was  canceled  and  the  tract  then  became 
pabliclaud,  and  the  right  of  Cason  that  instant  attached,  by  reason  of  his  residence 
upon  the  land  at  the  time  with  the  Intention  of  claiming  the  same  as  a  homestead. 

Fourth.  Error  in  not  holding  that  the  entry  of  Ladd  was  subject  to  the  prior  right 
of  Cason  by  reason  of  Cason^s  prior  settlement. 

The  testimony  shows  that  Gason  went  upon  the  land  as  the  tenant 
of  Leavitt  while  the  land  was  covered  by  Leavitt's  timber  culture  en- 
try, and  was  upon  the  land  at  the  date  of  the  filing  of  the  relinquish- 
ment of  said  entry  by  Leavitt.  Oason  acquired  no  rights  by  virtue  of 
his  occupancy  of  the  land  as  the  tenant  of  Leavitt  while  the  land  was 
segregated  by  Leavitt's  entry,  and  not  having  gone  upon  the  land  with 
the  intention  of  making  it  his  home  and  to  acquire  it  under  the  settle- 
ment laws,  his  right  as  a  settler  did  not  attach  upon  the  cancellation 
of  Leavitt's  entry,  but  could  only  attach  from  the  moment  he  went 
upon  the  land  with  the  intention  of  making  it  his  home  under  the  set- 
tlement laws  and  performing  some  act  indicative  of  such  intent.  Frank- 
lin V.  March  (10  L.  D.,  682). 

Ladd's  entry  having  been  made  the  same  day  the  relinquishment  was 
filed,  the  subsequent  entry  of  Oason  was  improperly  allowed. 

The  decision  of  your  office  canceling  said  entry  is  theretbre  affirmed. 


PRACTICE-SECOND  CONTEST- APPEAL— BNTBT. 

DBUMMONB  V.  Keeyb. 

A  charge  of  non-compliance  with  law  directed  against  an  entry,  conpled  with  an  alle- 
gation that  the  pending  snit  of  another  against  such  entry  isoollnsiTO,  affords  a 
proper  basis  for  a  contest. 

Failnre  to  appeal  from  the  rejection  of  an  application  to  contest  an  entry  defeats  all 
rights  of  the  contestant  thereunder. 

An  application  to  enter  land,  covered  by  the  prior  entry  of  another,  can  not  be  enter- 
tained in  the  absence  of  a  charge  against  the  validity  of  such  entry. 

First  Assistant  Secretary  Chandler  to  the  Oammissioner  of  the  General 

Land  Office,  August  13,  1890. 

The  appeal  of  William  Drummond  from  yonr  office  decision  of  Aagust 
27, 1888,  is  now  before  me,  and  the  accompanying  record  shows  that  on 
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Augusts,  1881,  Oliver  P.  Reeve  made  timber-culture  entry  No.  4086, 
for  lots  3,  4  and  E.  J  of  S  W.  i  Sec.  6,  T.  24  S.,  K.  33  W.,  Garden  City, 
Kansas. 

August  2O9 1886,  W.  H.  Harris  initiated  a  contest  against  said  entry, 
and  accompanied  it  with  an  application  to  enter  the  tract  under  the 
timber  culture  law.  September  13,  1886,  George  B.  Moore  also  filed 
contest,  and  application  to  enter  the  same  under  said  act. 

Each  of  these  contests  charged  non-compliance  with  the  law  in  rela- 
tion to  cultivation  and  planting  the  land  with  trees. 

On  September  25,  1886,  William  Drummohd,  the  appellant  herein, 
applied  to  the  receiver  to  make  homestead  entry  of  the  same  tract,  and 
accompanied  his  application  with  an  affidavit  of  contest  against  the 
entry  of  Beeve,  alleging  in  addition  to  failure  to  comply  with  the  tim- 
ber-culture act,  that  the  contests  of  Harris  and  Moore  were  of  a  friendly 
nature,  that  each  of  them  was  a  warm  friend  of  the  defendant  Beeve, 
and  that  their  respective  contests  were  brought  for  the  purpose  of 
<^ smuggling"  the  land  and  preventing  a  legal  contest,  and  that  said 
Beeve  has  repeatedly  offered  to  si^ll  his  relinquishment  to  said  tract  for 
a  valuable  consideration.  The  application  of  Brummond  to  enter  and 
contest  was  rejected  by  the  receiver,  the  affidavit  of  contest  being  en- 
dorsed : 

Presented  and  rejected  this  25th  day  of  September,  1886,  for  the  reason  that  there 
are  at  this  date  two  contests  undetermined  and  pending  upon  said  tract. 

S.  THAKnousER,  Bef?r, 

Underneath  this  endorsement  the  following  appears : 

Thirty  days  for  appeal  to  the  Hon.  Commissioner. 

November  17, 1886,  Beeve  filed  a  relinquishment  of  his  entry,  and  on 
the  same  day  the  same  was  canceled,  the  contests  of  Harris  and  Moore 
dismissed,  and  Anna  M.  Boyle  allowed  to  make  timber-culture  entry 
No.  8431  for  the  tract. 

Upon  Beeve's  relinquishment  is  the  following  endorsement  written 
with  a  pencil : 

CoirrEST  Clkkk  :  Notify  contestant  of  filing  of  this  relinq.  and  contestant's  pref. 

ight. 

C.  J".  M.  N1LE8,  Reg. 

On  the  27th  of  the  same  month  Drummond  again  applied  to  make 
homestead  entry  of  the  land,  which  application  bears  the  following  en- 
dorsement:— 

Presented  and  rejected  this  :^7th  day  of  Novemher,  1886,  at  11:15  a.  m.,  for  the  rea- 
son that  there  is  at  present  a  filing  upon  the  tract,  viz :  Anna  M.  Boyle,  November 
17,  '86.  There  appears  however  to  be  some  grounds  for  the  accnsation  of  fraud  in 
third  contest  of  William  Drummond  v.  0.  P.  Reeve,  as  Anna  M.  Boyle,  the  present 
entry  man  is  contestant  in  neither  case,  having  a  prior  right  over  the  case  of  Drum- 
mond V.  Reeve.  Both  of  these  contests  were  dismissed  by  Rec.  November  17,  '86, 
the  date  of  Anna  M.  Boyle's  T.  C.  filing.  Thirty  days  for  appeal  to  Hon.  Com.  Glenl. 
Land  oAoe. 

C.  F.  M.  NiLBS,  Reg, 
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December  27th  followiug,  DrammoDd  filed  his  appeal  from  this  action 
of  the  register. 

January  11, 1887,  Anna  M.  Boyle  filed  a  motion  to  dismiss  the  ap- 
peal, becaase  it  was  not  filed  in  time,  and  because  a  copy  of  the  appeal 
was  served  on  Boyle  instead  of  Beeve. 

Your  predecessor  overruled  the  motion  to  dismiss  the  appeal,  but 
affirmed  the  action  of  the  register  in  rejecting  Drummond's  homestead 
application  of  November  27, 1886,  and  held  that  the  action  of  the  re- 
ceiver in  rejecting  appellant's  application  to  contest,  made  September 
26, 1886,  was  wrong,  but  that  he  is  bound  thereby  by  his  failure  to  ap- 
peal within  the  thirty  days  allowed  him ;  he  also  held  that  the  action 
of  the  register  in  dismissing  the  contests  of  Harris  and  Moore  on  the 
filing  of  Reeve's  relinquishment  was  wrong,  but  that  their  interests  are 
lost  by  their  having  failed  to  appeal  therefrom,  but  he  concluded  his 
judgment  by  allowing  Prummond  ^'  the  privilege  of  appeal  from  so 
much  of  this  decision  as  denies  his  application  to  enter  said  tract,  and 
no  more."  From  this  judgment  Drummond  now  appeals  to  this  De- 
partment. 

The  action  of  the  receiver  in  rejecting  Drummond's  application  to 
contest  the  entry  of  Beeve  was  unauthorized  by  law,  and  gave  rise  to 
all  the  complications  that  subsequently  appear  in  this  case.  This  of- 
fered contest  of  appellant  alleged  collusion  with  the  claimant  upon  the 
part  of  both  prior  contestants,  and  the  record  in  the  case  undoubtedly 
gives  color  to  such  charge.  But  having  failed  to  appeal  from  the  rejec- 
tion of  his  contest  application  of  September  25th,  he  has  lost  his  rights 
thereunder.  Hawkins  et  al.  v.  Lamm,  (9  L.  D.,  18) ;  Conly  v.  Price, 
(ib.,  490). 

And  the  timber-culture  of  Boyle  having  been  allowed  prior  to  his 
last  application  of  November  27,  to  enter  under  the  homestead  law, 
such  application  not  having  been  accompanied  by  an  affidavit  of  con- 
test against  the  Boyle  entry,  was  properly  rejected.  Hence,  Drummond 
has  no  standing  before  the  Department,  for  the  i*easons : 

1st.  He  failed  to  appeal  from  the  rejection  of  his  application  to  con- 
test the  entry  of  Beeve. 

2nd.  He  failed  to  accompany  his  application  of  November  27,  to  make 
homestead  entry,  with  an  affidavit  of  contest,  charging  that  the  relin- 
quishment of  Beeve  and  the  entry  of  Boyle  were  the  result  of  a  collu- 
sive contest,  prosecuted  for  such  fraudulen^  purpose. 

The  decision  of  your  office  is  therefore,  affirmed. 


182  DECISIONS  RELATING  TO   THE  PUBLIC  LANDS. 

HOMESTEAD  SETTLEMENT-PRE-EMPTION  CLAIM. 

Bebbe  V.  Callahan. 

The  validity  of  a  homestead  settlement  is  not  affected  by  the  fact  that  it  is  made 
pendinfi^  the  issaanoe  of  final  certificate  on  pre-emption  proof,  previously  sub- 
mitted by  the  settler  in  due  compliance  with  law. 

First  AssUtant  Secretary  Ohafidler  to  the  Oommissioner  of  the  OenercU 

Land  Office,  August  13,  1890. 

I  have  considered  the  appeal  of  George  W.  Beebe  from  the  decision 
of  your  office  dated  February  7,  1889,  in  the  case  of  said  Beebe  v. 
Enoch  Callahan,  holding  for  cancellation  the  former's  preemption 
declaratory  statement  for  the  N.  i  of  NB.  J  Sec.  11,  and  N  W.  J  of  WW. 
i  Sec.  12,  T.  31  K,  B.  15  W.,  Niobrara  land  district,  Nebraska. 

May  30, 1884,  Callahan  made  homestead  entry  for  said  tract,  and  on 
March  23, 1885,  in  accordance  with  published  noti«e,  he  offered  final 
commutation  proof  for  said  land  before  the  clerk  of  the  district  conrt 
at  O'Neill,  Nebraska  and  on  the  same  day  Beebe  filed  a  protest  against 
the  acceptance  of  Callahan's  commntation  proof  alleging  that  he, 
Beebe,  made  settlement  on  said  tract  May  9,  1884,  and  established 
actual  residence  thereon  June  4th  which  was  continuous,  and  filed  his 
pre-emption  declaratory  statement  for  the  same  June  12,1884;  that 
he  could  prove  that  Cidlaban  did  not  settle  upon  nor  make  improve* 
ments  on  the  land  until  one  or  two  weeks  after  May  9, 1884. 

Both  the  final  proof  and  protest  having  been  transmitted  to  the  local 
office,  hearing  was  ordered  and  set  for  June  11, 1885,  before  the  regis- 
ter and  receiver.  On  the  day  appointed  the  parties  appeared  in  person 
and  by  their  respective  attorneys.  A  large  amount  of  testimony  was 
offered  by  both  parties  and  the  local  officers  from  an  examination  there- 
of, fonnd  that  Callahan  made  settlement  upon  the  land  May  7, 1884, 
and  that  he  established  actual  residence  on  the  land  July  5, 1884,  which 
was  continuous ;  that  he  has  a  well  and  nine  acres  of  breaking,  and 
had  raised  a  crop  on  a  portion  of  the  breaking  one  season;  that  he 
had  ^^  made  final  proof  in  support  of  a  pre-emption  filing  for  the  E.  i 
NW.  i  and  W.  i  NE.  i  Sec.  12,  T.  31,  R.  16  W.,  .  .  .  .  April 
23, 1884,  .  •  •  and  as  •  •  .  finaF  certificate  bears  date  May  16, 
1884,"  he  was  not  qualified  to  make  settlement  for  other  lands  prior 
to  that  date,  and  althougli  his  settlement  was  prior  to  the  time  Beebe 
settled  on  the  land,  they  rejected  his  commutation  proof  and  recom- 
mended his  homestead  entry  for  cancellation.  From  this  judgment  he 
appealed  to  your  office,  where,  on  February  7, 1889,  after  considering 
the  evidence,  you  concurred  in  the  findings  of  the  register  and  receiver 
as  to  the  prior  settlement,  residence  and  improvement  of  Callahan  on 
the  tract  in  dispute,  but  reversed  that  portion  of  their  findings  as  to 
the  illegality  of  claimant's  settlement,  citing  as  authority  for  so  doing 
the  case  of  Joseph  W.  Mitchell  (7  L.  B.,  455),  and  held  protestant^s 
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pre-emption  declaratory  statemeut  for  cancellation  and  returned  the 
commutation  proof  ^^for  further  attention."  From  this  decision  Beebe 
appealed  to  this  Department. 

Eeviewing  the  evidence  in  the  case,  I  think  it  fairly  shows  that  Oal- 
lahan  made  settlement  on  the  tract  covered  by  his  homestead  entry, 
and  established  his  residence  thereon  with  his  family,  to  the  exclusion 
of  one  elsewhere,  within  the  time  required  by  law,  and  that  the  same 
was  continuous. 

This  case  as  to  the  qualifications  of  Callahan  to  make  a  settlement  at 
the  date  he  alleges  seems  to  come  within  the  rule  laid  down  in  the  de- 
cision cited  by  your  office  and  in  the  later  decision  of  thiB  same  case, 
(8  L.  D.,  268). 

The  judgment  appealed  from  seems  to  be  justified  by  the  facts,  and 
in  accordance  with  the  rulings  applicable  to  such  cases,  and  is  there- 
fore affirmed. 


PRACTICE— EVIDENCE-DEPOSITIONS-TIMBER  CULTURE. 

Fierce  v.  MoDougal. 

Failure  to  endorse  the  title  of  the  cause  on  the  envelope  enclosing  depositions  doos 
not  necessarily  exclode  the  depositions  from  consideration,  where  no  apparent 
prejudice  to  the  interests  of  either  party  results  from  the  absence  of  such  en- 
dorsement. 

A  technical  objection  to  the  regnlarity  of  depositions,  can  not  be  raised  on  trial,  by 
one  who  participates  in  the  examination  of  the  witnesses,  and,  at  such  time, 
takes  no  exception  to  the  proceedings. 

An  irregularity  in  the  transmission  of  depositions  may  bo  waived  by  agreement  of 
counsel. 

A  timber  culture  entry  must  be  canceled  if  the  evidence  shows  that  the  failure  to 
secure  a  growth  of  timber  results  ftrom  the  want  of  ordinary  diligence  on  the 
part  of  the  entryman. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  16,  3890. 

This  case  comes  before  the  Department  upon  the  appeal  of  G.  Mc- 
Dongal  from  the  decision  of  your  office  holding  for  cancellation  his 
timber-culture  entry,  made  February  23, 1874,  for  the  SE.  J  Sec.  23,  T. 
18,  K.  18  W.,  Wa  Eeeney,  Kansas. 

Contest  was  filed  against  said  entry  February  24,  1885,  by  Honry 
Fierce,  alleging  that  the  entryman  had  failed  to  plow,  plant,  and  culti- 
vate to  trees  ten  acres,  as  required  by  law,  specifically  setting  forth  in 
his  affidavit  the  grounds  upon  which  said  allegation  is  based. 

At  the  heariug  ordered  upon  this  contest  counsel  for  the  entryman 
moved  to  suppress  the  depositions  of  witnesses  McFadden,  Burns,  Hart, 
Miller,  Donl«avy  and  Kooii,  upon  the  ground  that  said  depositions  were 
not  transmitted  to  the  local  officers  according  to  law,  there  being  no 
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eDdorsement  on  the  sealed  package  indicating  the  character  of  its  con- 
tents, or  that  the  depositions  were  sealed  by  or  in  the  presence  of  the 
officers  before  whom  they  were  taken.  He  also  moved  to  suppress  the 
testimony  of  witnesses  Hayes,  Anderson,  Beed,  Wood,  and  McFadden, 
upon  the  ground  that  there  was  no  stipulation  between  the  parties  to 
take  said  testimony  before  A.  H.  Morris,  and  the  official  character  of 
Morris  was  not  authenticated. 

These  motions  were  overruled  by  the  local  officers,  and  upon  the  tes- 
timony submitted  they  found  that  the  charges  in  the  affidavit  of  con- 
test were  sustained,  and  recommended  the  cancellation  of  the  entry. 

From  said  several  rulings  and  findings  the  entryman  appealed,  and 
upon  consideration  thereof  your  office  affirmed  the  rulings  and  findings 
of  the  local  office  and  held  the  entry  for  cancellation.  Whereupon  the 
entryman  appealed,  alleging  error  in  said  decision,  substantially  as  fol- 
lows: 

(1)  In  holding  that  the  depositions  of  McFadden  and  others  were 
taken  under  a  commission  regularly  issued^  and  that  the  omission  of 
the  endorsement  of  the  title  of  the  case  on  the  envelope  was  not  essen- 
tial and  material,  and  was  not  a  fatal  defect. 

(2)  In  holding  that  there  was  any  stipulation  between  the  litigant<8 
to  authorize  the  taking  of  the  depositions  of  Hayes,  Anderson,  and 
others  before  A.  H.  Morris,  and  in  considering  said  testimony  as  evi- 
dence. 

(3)  In  holding  that  there  was  any  substantial  default  in  complying 
with  the  requirements  of  the  law  during  any  of  the  years  following  the 
entry  to  date  of  hearing. 

The  records  show  that  the  contestant,  in  compliance  with  rule  24, 
rules  of  practice,  made  affidavit  before  the  local  officers  that  McFadden, 
Burns  and  the  other  witnesses  therein  named  were  material  witnesses 
for  contestant,  and  resided  more  than  fifty  miles  from  the  local  office, 
and  at  the  same  time  filed  interrogatories  to  be  propounded  to  said  wit- 
nesses, stating  their  names  and  residence,  which  were  served  upon  the 
opposite  party.  Upon  this  a  commission  was  issued  by  the  local  offi- 
cers, appointing  A  J.  Yawger,  clerk  of  the  district  court  for  Rush  county, 
Kansas,  to  execute  the  same,  and  in  pursuance  thereof,  said  testimony 
was  taken  by  the  person  named  therein,  and  was  returned  to  the  local 
officers  in  compliance  with  rules  28,  29  and  30,  of  practice,  except  in 
failing  to  have  ^^the  title  of  the  case  endorsed  on  the  envelope." 

While  it  is  true  that  rule  30  requires  that  the  title  shall  be  endorsed 
on  the  envelope  containing  the  deposition  and  should  be  observed,  yet, 
I  do  not  think  a  failure  so  to  do  is  necessarily  fatal  to  the  taking  of  the 
deposition.  A  rule  of  the  Department  may  always  be  waived  in  the 
interest  of  substantial  justice,  as  rules  are  made  to  facilitate  rather  than 
to  embarrass  and  defeat  it.  Caledonia  Mining  Company  v,  Bowen,  2 
L,  B.,  719. 
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There  is  nothing  in  the  record  to  show  that  the  failure  to  make  this 
endorsement  was  prejudicial  to  the  rights  of  either  party  to  the  contro- 
versy. The  depositions  appear  to  have  been  fairly  taken  and  correctly 
mirror  the  facts  as  given  by  the  witnesses.  Under  sach  circumstances, 
I  do  not  believe  there  was  any  substantial  error  in  the  local  office  over- 
run ng  the  motion  to  suppress  the  depositions  for  that  reason.  Neither 
do  I  think  there  was  any  error  in  overruliog  the  motion  to  suppress  the 
testimony  of  Hayes  and  other  witnesses,  taken  before  A.  H.  Morris. 
The  evidence  of  these  witnesses  was  taken  under  a  stipulation  signed 
by  Fierce,  the  contestant,  and  A.  H.  Bain,  as  attorney  for  contestee, 
agreeing  that  the  testimony  shall  be  taken  at  Walnut  Gity,  Kansas,  ^'be- 
fore any  officer  authorized  to  administer  an  oath,  that  may  be  agreed 
upon  by  contestant  and  T.  H.  McDowell,  attorney  for  contestee  •  •  • 
•  •  waiving  all  irregularities  in  the  manner  in  which  said  depositions 
shall  be  taken  and  filed."  Mr.  McDougal  was  represented  by  his  attor- 
ney. The  testimony  of  said  witnesses  was  taken  without  obioction  on 
his  part,  as  was  also  that  of  three  of  Fierce's  witnesses.  While  it  does 
not  appear  that  there  was  any  express  agreement  designating  Morris  as 
the  person  to  take  the  .testimony,  yet  under  such  circumstances  it  must 
be  held  that  he  waived  any  objection  to  the  evidence  being  taken  by 
him  under  the  stipulation. 

The  doctrine  of  estoppel  will  apply  to  him  in  such  case  in  all  its  rigor. 
He  will  not  be  permitted  to  appear,  conduct  an  examination  of  wit- 
nesses, offer  his  own  proof,  raise  no  objection  to  the  proceedings,  and 
when  the  testimony  is  offered  on  the  trial,  for  the  first  time  make  an 
objection  of  this  technical  chnracter.  Ko  complaint  is  made  that  the 
evidence  of  the  witnesses  was  not  taken  by  Mr.  Morris  as  given,  or  that 
Mr.  McDougal  did  not  have  an  equal  opportunity  with  his  adversary 
to  examine  the  witnesses  produced  at  the  hearing,  on  the  contrary,  it 
would  appear  that  Mr.  Fierce  represented  his  own  case  against  the 
attorney  of  McDougal,  hence,  it  would  seem  that  he  has  no  ground  of 
complaint  on  that  score. 

This  testimony  was  not  transmitted  by  mail,  but  was  delivered  to  the 
local  officers  by  contestant,  and  subsequently  he  and  Bain,  attorney  for 
contestee,  signed  an  agreement,  reciting  that  whereas  the  testimony  of 
Hayes,  Anderson  and  Reed  on  behalf  of  contestee  and  of  Wood  and 
McFadden  on  behalf  of  contestant  was  taken  before  said  Morris*  a  jus- 
tice of  the  peace,  and  was  not  transmitted  by  mail,  but  delivered  to  the 
local  officers  by  said  contestant:  '^  Now,  therefore,  the  undersigned  con- 
testant, and  contestee  hereby  waive  any  and  nil  objections  to  the  irreg- 
ularity that  may  exist  in  thus  transmitting  said  depositions,  and  the 
same  shall  be  treated  in  all  respects  as  if  they  had  been  regularly  trans- 
mitte<l  by  the  United  States  mail.'' 

I  find  no  denial  of  the  authority  of  said  attorneys  to  act  for  and  to  bind 
the  contestee  by  their  said  agreements,  nor  is  there  any  denial  that  said 
agreements  wore  signed  by  counsel  as  above  set  forth.    It  is  my  judg- 
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ment  that  the  ^action  of  the  local  office  on  these  preliuiinary  motions 
i¥as  jQStified.  As  to  the  merits  of  the  case,  it  appears  that  this  entry 
was  made  Febmary  23, 1874,  eleven  years  before  the  contest  was  filed. 
The  testimony  shows  that  the  entryman,  by  his  agent,  planted  the  ten 
acres  required  by  law  with  seeds  and  cuttings,  during  the  first  five  years 
of  the  entry,  but  they  failed  to  grow,  and  he  continued  to  replant  ten 
acres  each  year  from  1878  to  1885,  except  two  years,  when  no  work  was 
done,  but  at  the  date  o  f  the  hearing  no  trees  of  any  size  or  age  were 
growing  on  the  claim,  except  a  few  straggling  sprouts  from  old  roots, 
and  the  land  on  which  the  seeds  and  cuttings  were  planted  was  then 
overgrown  with  weeds  and  grass.  The  failure  of  the  cuttings  and  seeds 
to  grow  is  accounted  for  by  the  witnesses  for  the  contestee  by  reason  of 
excessive  drought,  and  they  swear  that  the  seeds  and  cuttings  did  not 
even  sprout  on  account  of  the  dry  weather,  and,  hence,  there  was  no 
necessity  for  cultivation.  But  it  is  shown  by  the  testimony  that  crops 
on  the  adjacent  farms  were  abundant  during  these  years,  and  that  tree 
culture  was  suooessfal  on  other  claims  in  that  locality  during  the  same 
period.  Even  the  witnesses  for  the  contestee  admit  that  during  those 
years  there  were  good  seasons  part  of  the  time,  and  that  the  land  had 
not  been  properly  cultivated,  while  the  testimony  of  the  witnesses  in- 
troduced by  contestant  shows  that  the  soil  on  this  claim  is  fertile  and 
that  if  the  planting  and  cultivation  had  been  done  in  the  proper  manner, 
trees  could  have  been  successfully  planted  and  grown. 

Considering  all  of  the  testimony,  there  is  sufficient  in  it  to  warrant 
the  finding  of  the  local  office  and  of  your  office  that  the  entryman  could 
have  secured  a  growth  of  timber  by  the  exercise  of  ordinary  care  in 
planting  and  cultivation,  and  failing  in  this  his  entry  must  be  canceled. 

Your  decision  is  affirmed. 


BAILROAD  GRANT— TVrrHDRAWAIi-UNSUBVEYKD  LAND. 

Olney  V.  Hastings  and  Dakota  Ry.  Co.  (On  Review). 

A  withdrawal  in  aid  of  a  railroad  grant  takes  effect  upon  unanrveyed,  as  well  as  sur- 
veyed land. 

The  statas  of  land  at  date  of  definite  location  determines  whether  it  is  sabject  to 
the  grant,  irrespective  of  any  subsequent  order  of  withdrawal. 

A  plea  that  a  withdrawal  cannot  take  effect  before  the  company  accepts  the  condi- 
tions imposed  by  the  State  in  conferring  the  pn^ant  upon  the  company,  if  effective 
for  any  purpose,  can  only  be  set  up  on  behalf  of  one  who  has  been  induced,  by 
such  condition  of  affairs  to  go  upon  land  otherwise  subject  to  said  withdrawal. 

Seeretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Atigtut 

19,  1890. 

The  attorney  for  Frank  P.  Olney  has  filed  a  motion  for  reconsideration 
and  revocation  of  departmental  decision  of  February  10, 1890  (10  L.  D., 
136}  in  the  case  of  Olney  v.  Hastings  and  Dakota  By.  Co.  involving  the 
NW.  4  of  Sec.  15,  T.  120  N.,  R.  43  W.,  Marshall  (formerly  Benson)  land 
district  Minnesota. 
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This  land  is  within  the  primary  limits  of  the  grant  of  July  4, 1866  (14 
Stat.,  87)  to  the  State  of  Minnesota  to  aid  in  the  construction  of  a  rail- 
road  from  Houston  to  the  western  boundary  of  the  State,  as  shown  by 
the  map  of  definite  location  filed  June  26,  1867.  On  April  22, 1868,  a 
withdrawal  of  all  lands  within  the  limits  of  the  grant  was  ordered,  notice 
thereof  being  received  at  the  local  office  May  11, 1868.  On  April  12, 
1870,  the  plat  of  survey  of  this  township  was  filed  and  on  September  9, 
1870,  one  Augustus  E.  Field  filed  pre-emption  declaratory  statement 
for  said  tract  alleging  settlement  June  10, 1869.  On  November  14, 1887, 
Olney  applied  to  make  homestead  entry  for  said  land  which  application 
was  rejected  by  the  local  officers  because  of  the  grant  to  the  company. 
IJpoi)  appeal  to  your  office  the  decision  of  the  local  officers  was  re- 
versed upon  the  theory  that  prior  to  February  14, 1871,  it  had  been  the 
uniform  holding  that  "  withdrawals  were  not  efiective  on  unsurveyed 
lands  until  the  plat  thereof  was  filed  and  that  settlements  made  prior 
thereto  were  allowed  to  be  perfected  "  and  that  Field's  settlement  exist- 
ing at  the  date  of  the  filing  of  the  township  plat  served  to  except  the 
land  from  the  grant.  Upon  appeal  to  this  Department  that  decision 
was  reversed  by  the  decision  now  sought  by  the  motion  under  consider- 
ation to  be  revoked. 

In  support  of  said  motion  it  is  alleged  that  the  following  errors 
appear  in  said  decision — 

(1)  Error  in  holding  the  withdrawal  for  the  benefit  of  the  railroad  company  was 
effective  npon  nnsarveyed  lands. 

(2)  Error  fn  holding  withdrawal  made  for  land  opposite  portions  of  the  road  not 
completed  within  the  time  limited  in  granting  act  and  before  dikte  of  acceptance  of 
act  of  legislature  of  Minnesota  of  February  8, 1878,  could  be  effective  for  any  purpose. 

(3)  Error  in  holding  the  withdrawal  made  opposite  this  land  April  22,  1868,  and 
the  only  withdrawal  made,  was  effective,  although  made  before  the  railroad  com- 
pany accepted  the  act  of  the  legislature  of  Minnesota,  dated  March  7,  1867,  which 
conferred  the  grant  npon  the  company. 

(4)  Error  in  holding  the  grant  took  effect  npon  the  land  in  controversy  althongh 
at  date  of  definite  location  it  was  unsurveyed  and  prior  to  and  at  date  of  survey  it 
was  occupied  by  an  actual  settler  nnder  the  pre-emption  law. 

(5)  Error  in  holding  the  land  was  not  absolutely  excepted  from  the  grant. 

(6)  Error  in  rejecting  the  application  of  Olney  to  enter  the  land. 

(7)  Error  in  holding  that  Olney  is  not  entitled  to  relief  nnder  the  act  of  April  21, 
1876. 

It  is  not  serioasly  contended  that  a  withdrawal  does  not  ander  the 
present  rnling,  take  effect  before  survey.  The  change  in  the  ralings  of 
Department  was  made  abont  the  time  indicated  in  the  Commissioner's 
decision  above  referred  to  and  it  is  admitted  by  all  that  since  then 
it  has  been  held  that  such  withdrawals  operate  as  to  unsurveyed  as 
well  as  snrveyed  land.  This  disposes  of  the  first  allegation  of  error 
adversely  to  the  motion. 

The  second  and  third  allegations  may  be  considered  and  disposed  of 
together.  The  plea  that  the  withdrawal  could  not  take  effect  before  the 
acceptance  by  the  railroad  company  of  the  conditions  of  the  act  of  the 
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State  legislatare  conferring  the  benefits  of  the  grant  upon  the  com. 
pany  or  that  the  company  had  failed  to  formally  signify  its  acceptance 
of  such  act  if  available  for  any  purpose  could  only  be  in  behalf  of  one 
who  was  induced  by  the  condition  of  affairs  to  go  on  such  land  and  not 
in  behalf  of  one  who  like  Olney  went  on  the  land  after  the  conditions- 
of  the  grant  had  been  accepted  and  complied  with.  There  is  no  suffi- 
cient reason  advanced  in  these  two  allegations  for  the  action  asked  by 
this  motion.  The  case  of  Hastings  and  Dakota  By.  Oo.  v.  Bailey  (2  L. 
D.,  540)  cited  does  not  sustain  the  contention  of  counsel,  for  in  that 
case  the  Department  refused  to  decide  what  effect  a  withdrawal  made 
before  the  grant  was  conferred  upon  the  company  would  have  as  to  land 
upon  which  an  entry  was  allowed  before  the  date  of  the  act  of  the  State 
legislature  conferring  the  grant  upon  the  company. 

The  question  as  to  whether  this  land  was  or  was  not  excepted  from 
the  order  of  withdrawal  is  of  little  importance  in  this  case.  The  right 
of  the  State  is  determined  by  the  condition  of  the  land  at  the  date  of 
the  filing  of  the  map  of  definite  location  of  the  road  in  aid  of  the  con- 
struction of  which  the  land  is  to  be  appropriated.  This  land  was  vacant 
unappropriated  public  land  at  the  date  this  grant  attached  and  must 
be  held  to  have  passed  thereunder. 

What  might  have  been  the  effect  of  Field's  claim,  it  having  been 
allowed  in  accordance  with  the  rulings  of  the  Department  then  in  force, 
if  he  had  not  abandoned  it  but  were  here  asserting  rights  thereunder 
it  is  unnecessary  to  decide.  No  right  is  being  asserted  by  Field  or  any 
one  claiming  through  him.  Certainly  Olney  can  not  be  allowed  to  plead 
with  success,  that  because  there  was  at  one  time  a  claim  that  would 
have  been  entitled  to  protection  because  made  in  accordance  with  cer- 
tain rulings  his  claim  initiated  years  after  a  change  in  such  rulings  is 
entitled  to  the  same  protection.  The  fourth  allegation  of  error  can  not 
be  sustained. 

The  fifth  and  sixth  allegations  are  merely  formal  and  need  not  be 
considered  apart  from  the  others. 

It  is  insisted  tbat  it  was  error  to  hold  that  Olney  was  not  entitled  to 
relief  under  the  act  of  April  21,  1876,  but  it  is  not  specifically  stated 
which  section  of  that  act  applies  to  his  case.  In  the  brief  filed  in  sup- 
port of  this  motion,  after  reciting  the  class  of  claims  covered  by  each  of 
the  three  sections  the  following  language  is  used : 

It  is  not  clear  that  Field^s  case  would  fall  within  any  of  theBe  olaases.  If  it  is  held 
the  g^nt  and  the  withdrawal  conld  be  effective  upon  unsnrveyed  land,  then  it  would 
not,  as  Field's  settlement  and  filing  was  after  notice  was  received  at  the  local  office. 

Again  after  referring  to  a  large  number  of  cases  decided  under  said 
act,  it  is  said  : 

These  cases  are  referred  to  for  the  purpose  of  showinji^  that,  if  it  is  intended  to  hold 
Field  if  applying,  might  be  relieved  under  the  act  of  April  21,  1876,  but  that  no  one 
else  could  if  applyiug  under  him,  it  is  not  in  harmony  with  previous  rulings  of  the 
Department. 
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It  was  not  however  intended  to  hold  in  the  decision  complained  of 
that  Field  would  have  been  entitled  to  relief  under  said  act.  The  only 
section  of  that  act  that  could  by  any  possible  construction  have  appli- 
cation to  Field's  case  is  section  one,  and  it  was  said  in  the  decision 
under  consideration — ^^  In  the  first  place  section  one  of  the  act  of  April 
21, 1876,  has  no  bearing  on  this  case."  It  is  thus  seen  that  the  hypothe- 
sis upon  which  all  those  cases  are  referred  to  has  no  existence.  Olney's 
claim  does  not  fall  within  the  provisions  of  said  act.  He  did  not  assert 
any  claim  to  said  land  before  notice  of  withdrawal  reached  the  local 
office,  and  therefore  does  not  come  within  the  provisions  of  the  first 
section  of  said  act.  No  valid  pre-emption  or  homestead  claim  existed 
for  this  land  at  the  date  of  the  withdrawal  and  therefore  the  second 
section  does  not  apply.  Olney  has  not  been  allowed  to  make  an  entry 
and  he  does  not  therefore  come  within  the  provisions  of  the  third  sec- 
tion. 

In  addition  it  may  be  said  that  in  each  of  the  cases  cited  in  behalf  of 
Olney  there  was  at  the  date  notice  of  the  withdrawal  reached  the  local 
office  as  to  the  land  involved  in  existence  a  valid  claim  and  in  that  ma- 
terial particular  those  cases  differ  from  this  case  of  Olney.  This  motion 
can  not  be  sustained  upon  the  ground  that  Olney  is  entitled  to  relief 
under  the  act  of  April  21, 1876.  After  a  careful  review  and  reconsid- 
eration of  this  case  in  the  light  of  the  argument  filed  and  the  cases  cited 
in  support  of  the  motion  to  revoke  and  rescind  the  decision  heretofore 
rendered,  I  find  no  sufficient  reason  for  such  action.  Said  motion  is 
therefore  over-ruled  and  the  decision  heretofore  rendered  is  adhered  to. 


TIMBEB-CCJLTUBE  CONTEST    BREAKING— GOOD  FAITH. 

HABBISON  V.  SOHLAGENHAUF. 

Failuie  to  break  the  full  amount  of  acreage  required  by  statute  does  not  call  for  can- 
cellation, where  good  faith  is  manifest,  and  the  default  is  cured  when  discovered. 

Acts  performed  in  compliance  with  law  after  contest  is  filed,  but  prior  to  service  of 
notice,  may  be  accepted  as  indicative  of  good  faith,  if  not  induced  by  actual  no- 
tice of  the  pending  contest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Officej  August  19, 1890. 

Jacob  Schlagenhauf  made  timber-culture  entry  of  the  NW.  \  Sec.  30, 
T.  12  S.,  B.  23  W.,  Wa  Keeney,  Kansas,  December  18,  1883,  and  on 
December  19, 1885,  William  S.  Harrison  filed  afftdavit  of  contest  against 
said  entry,  alleging  failure  ^^  to  break,  plow,  or  cultivate  the  second  five 
acres  during  the  second  year,  or  at  any  time  since  date  of  entry." 

Service  of  said  notice  of  contest  was  made  by  publication,  the  first 
notice  appearing  January  7^  1886. 
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Upon  the  hearing  had  thereon,  the  local  officers  foand  that  the  pre- 
ponderance of  testimony  is  in  favor  of  the  contestant,  and  that  the  en- 
try should  be  canceled.  Upon,  appeal  therefrom,  your  office  reversed 
said  finding  and  held  that  the  law  had  been  sabstantially  complied 
with,  and  dismissed  the  contest.  From  said  decision  the  contestant 
appealed. 

Prior  to  October,  1885,  about  five  acres  of  the  tract  had  been  broken 
and  cropped  to  oats  one  year,  and  daring  that  month  said  five  acres 
were  planted  to  trees  and  tree  seeds.  On  December  22,  and  23, 1885, 
the  second  breaking  was  done,  bat  upon  actual  measurement  of  both 
tracts  the  entire  quantity  of  land  broken  was  found  to  contain  a  frac- 
tion less  than  ten  acres. 

The  only  questions  involved  in  this  case  are,  whether  the  failure  to 
break  the  full  quantity  of  ten  acres  was  such  a  default  as  to  work  a  for- 
feiture of  the  claim,  and,  if  not,  whether  the  breaking  of  said  quantity 
of  land  after  contest  and  prior  to  service  of  notice  will  defeat  it. 

One  of  the  witnesses  introduced  by  the  contestant  testified  that  he  is 
a  competent  surveyor,  and  upon  actual  measurement  of  the  tract  found 
it  to  contain  nine  acres  and  one  hundred  and  twenty-eight  rods, 
while  one  of  the  witnesses  introduced  by  contestee,  who  is  also  a  sur- 
veyor, testified  that  by  the  survey  made  by  him  he  found  it  to  contain 
nine  acres  and  thirteen  sixteenths  of  an  acre.  It  is  shown  by  the  testi- 
mony of  the  agent  of  the  en  try  man  who  did  the  last  breaking,  that  he 
supposed  when  he  finished  plowing  that  he  had  broken  over  ten  acres 
with  the  land  first  broken.  The  failure  to  break  the  full  quantity  of  ten 
acres,  lacking  only  a  small  fraction  of  an  acre,  was  clearly  the  result  of 
a  mere  error  of  judgment,  and  is  not  such  a  failure  to  comply  with  the 
law  as  to  warrant  the  forfeiture  of  the  claim. 

It  is  contended  by  contestant  that  the  entryman  had  notice  of  said 
contest  prior  to  January  7,  1886,  from  the  admission  of  Warner,  the 
agent  who  did  the  last  breaking,  that  he  knew  the  second  plowing  was 
done  on  the  22d  and  23d  of  December,  1885,  because  he  caught  Har- 
rison and  Ferris  surveying  the  land  on  the  21st,  and  marked  it  in  an 
almanac.  This  does  not  prove  that  either  the  agetft  or  the  entryman 
knew  at  the  time  that  a  contest  had  been  filed  against  the  entry,  and 
although  an  attempt  to  cure  a  default  after  a  contest  has  been  filed, 
but  before  service,  can  not  be  accepted  as  evidence  of  good  faith,  if  such 
action  is  induced  by  the  contest,  yet  the  default  may  be  cured,  if  the 
action  was  not  induced  by  actual  notice  of  the  pendency  of  the  contest. 

Besides,  in  this  case  Warner,  the  agent,  testified  that  ho  supposed 
from  information  received  from  Keddick,  who  did  the  first  breaking,  that 
eleven  acres  had  been  broken,  and  the  entryman  swears  from  informa- 
tion received  by  him  he  believed  the  full  quantity  of  land  had  been 
broken,  as  he  paid  lleddick  for  breaking  that  quantity,  and,  although 
this  is  denied  b^^  Reddick,  it  is  confirmed  by  the  letter  of  Beddick  to 
J.  T,  Buck.    He  swears  that  the  first  intimation  he  had  of  the  deficiency 
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was  obtained  from  a  letter  written  by  Warner,  his  agent,  wbich  he  re- 
ceived between  the  19th  and  23d  of  December,  1885.  <^A  timber  calt- 
nre  entry  will  not  be  canceled  for  failure  to  break  the  requisite  num- 
ber of  acres,  where  the  entryman  honestly  supposed  that  he  had  complied 
with  the  law,  and  made  good  the  deficiency  as  soon  as  practicable  after 
its  discovery."  Purmort  v.  Zerfing  (9  L.  D.,  180). 
The  decision  of  your  office  is  affirmed. 


PRACTICE— APPLICATION-APPBAI.  -POSSESSION. 

MASSBY  V.  Malachl 

The  righte  of  an  applioant  for  public  land  should  not  be  prejudiced  by  mistake  of  the 
local  office. 

The  failure  of  an  applicant  to  appeal  from  the  rejection  of  his  application,  does  not 
impair  his  claim,  if  he  is  not  advised  of  his  right  of  appeal  to  the  Commissioner. 

When  an  application  is  rejected  by  the  local  office,  the  date  of  its  presentation,  aud 
the  reason  for  the  rejection  should  be  noted  thereon. 

One  who  goes  upon  land  covered  by  the  open  and  notorious  occupancy  and  possession 
of  another  is  bound  to  take  notice  of  any  rights  that  may  exist  in  the  prior  occu- 
pant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  19,  1890. 

I  have  considered  the  cd43e  of  Robert  J.  Massey  v.  Lindsey  Malachi 
on  appeal  by  the  former  from  your  decision  of  February  23, 1889,  dis- 
missing his  contest  against  the  homestead  entry  of  the  latter,  for  the  E. 
i  N  W.  J  and  W.  J  NB.J  of  Sec.  30,  T.  18  S.,  R.  2  W.,  Montgomery,  Ala- 
bama land  district. 

Malachi  made  homestead  entry  for  said  land  on  October  30, 1886,  and 
on  February  26, 1887,  Massey  filed  afftdavit  of  contest  against  the  same 
alleging : 

That  he  had  resided  upon  the  land  since  1881 ;  that  the  said  Lindsey  Malachi  knew 
that  the  contestant  resided  upon  said  land  at  the  time  he  entered  the  tract ;  that  said 
tract  is  not  settled  upon  and  cultivated  by  said  party  as  required  by  law,  and  that 
contestant  is  the  only  person,  with  his  family,  who  resides  upon  said  tract,  and  that 
he  has  resided  on  said  tract  aud  improved  and  cultivated  the  same  since  January 
or  February  1881,  and  that  he  had  applied  to  enter  the  same  several  times  before  the 
same  was  entered  by  said  Lindsey  Malachi,  and  that  his  applications  have  been  re- 
jected by  the  register  of  the  local  office  and  his  money  returned  to  his  attorney,  £.  K. 
Fulton. 

Notice  of  contest  was  given,  and  the  bearing  set  for  May  10, 1887,  on 
which  day  Massey  appeared  with  counsel  and  witnesses.  Malachi  ap- 
peared and  asked  continuance  because  of  the  absence  of  his  attorney. 
A  continuance  was  denied  and  the  testimony  taken,  and  upon  consider- 
ation of  the  same  the  register  and  receiver  held  the  entry  of  Malachi 
for  cancellation,  from  which  order  he  appealed  to  your  offtce,  and  on 
February  23, 1889,  you  reversed  said  decision  and  dismissed  said  con- 
test, from  which  judgment  Massey  appealed  to  this  office. 
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GoaDsel  for  Malachi  has  filed  a  demurrer,  motion  and  answer  to  the 
specifications  of  error  assigned  in  ttie  appeal.  I  liave  considered  each 
objection,  and  am  of  opinion  that  they  are  not  well  taken.  In  my 
jndguient  the  specifications  are  sufficient  in  law  and  substantially  true 
in  fact. 

The  record  shows  that  in  1881,  Massey  applied  to  enter  the  tract  in 
controversy,  but  his  application  was  rejected  because  tbe  local  officers 
believed  it  was  listed  as  coal  laud.  The  books  of  your  office  do  not 
show  that  said  tract  in  question  was  ever  reported  as  mineral  or  coal 
land,  but  on  the  contrary  that  the  same  was  subject  to  entry  as  agri- 
cultural land. 

In  1885,  he  again  applied  to  make  homestead  entry  of  the  tract,  and 
on  August  i24, 1885,  the  local  officers  notified  liim  of  the  rejection  of  his 
application,  saying — '^  The  application  is  not  allowed  because,  upon  ex- 
amination of  the  mineral  list  on  file  in  this  office,  I  find  that  the  land 
mentioned  has  been  classed  coal,  and  is  not  subject  to  H'd  entry."  Massey 
was  not  advised  of  his  right  of  appeal,  and  in  each  case  he  did  what  he 
could  to  place  an  entry  on  record.  The  local  officers  through  a  mistake, 
rejected  his  applications  through  no  fault  of  his,  and  he  should  not  be 
prejudiced  by  the  error  of  the  register  and  receiver. 

Now  turning  to  the  evidence  in  the  ca.se,  from  an  examination  of  the 
testimony,  I  think  it  substantially  establishes  the  allegations  of  the 
affidavit  of  contest.  It  shows  that  the  contestant  made  settlement  upon 
the  land  in  February  1881;  that  he  erected  a  house  with  kitchen  at- 
tached, built  a  corn  crib,  two  stables,  a  barn,  and  cleared  between 
twenty  and  twenty-three  acres  of  land  which  he  fenced  and  cultivated 
until  after  the  entry  of  Malachi.  During  the  time  from  1881  till  1887, 
he  resided  with  his  family  on  the  land,  with  the  exception  of  a  short 
time  when  his  family  were  absent  so  that  his  children  could  attend 
school;  during  this  time,  his  stock  and  property  except  some  household 
goods  were  kept  on  the  tract  and  he  made  his  home  there  and  cultivated 
the  land  during  their  absence. 

In  the  spring  of  1887,  Malachi  went  upon  the  land  and  erected  a  board 
box  house,  twelve  by  fourteen  feet,  without  any  chimney;  he  made  no 
other  improvement;  he  moved  some  household  goods  into  the  house 
and  stayed  there  a  part  of  the  time, — he  says  his  wife's  health  was  such 
he  could  not  move  his  family  into  the  house. 

In  your  decision  you  give  much  prominence  to  the  fact  that  Massey 
did  not  appeal  from  the  action  of  the  local  officers  rejecting  his  applica- 
tion, and  because  no  appeal  was  taken  within  thirty  days,  you  say  he 
can  not  now  be  heard  to  allege  that  he  has  the  superior  right  to  enter 
said  land.  It  is  sufficient  to  say  he  was  not  advised  ^^of  his  right  of 
appeal  to  the  Commissioner"  as  required  by  paragraph  2  of  rule  06,  of 

Practice. 

It  may  be  further  noted  that  tbe  local  officers  failed  to  indorse  upon 
said  application  either  the  date  when  presented,  or  their  reasons  for 
rejecting  it  as  required  by  paragraph  1,  of  same  rule. 
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Again  you  reject  his  claim  because  adverse  rights  have  intervened, 
but  when  Malachi  went  apon  this  land,  Massey  had  his  improvements 
thereon,  as  well  as  his  stock  and  property ;  his  fields  were  enclosed,  and 
he  had  beep  for  five  years  in  open  notorious  possession,  of  all  of  which 
Miailachi  had  full  knowledge  when  he  went  upon  the  tract.  It  is  quite 
clear  that  Massey  was  prior  in  time,  in  making  settlement  upon  the  land 
and  in  filing  his  application  to  enter  the  same,  and  the  testimony  does  not 
show  any  abandonment  of  his  claim  to  make  entry  and  make 'his  home 
upon  the  land.  Aside  from  this,  the  equity  of  the  case  is  with  Massey. 
It  was  not  his  fault  that  his  entry  was  not  allowed,  his  improvements 
are  lasting  and  valuable,  while  those  of  Malachi  are  very  meagre.  It 
seems  that  both  the  law  and  equity  would  allow  the  claim  of  Massey. 

Your  decision  is  reversed.  Massey  will  be  allowed  thirty  days  from 
notice  of  this  decision  within  which  to  complete  his  entry  by  payment 
of  fees,  etc.  Malachi's  entry  will,  in  the  meantime,  be  suspended  and 
in  the  event  that  Massey  completes  his,  Malachi's  entry  will  be  canceled, 
otherwise  it  will  remain  intact. 


CONTEST— PROCEEDINGS  BY  THE  GOVERNMENT. 

Louis  v.  Taylor. 

No  rights  can  be  acquired  under  an  affidavit  of  contest  filed  darina:  the  pendency  of 
an  order  on  the  entryman  to  show  canse  why  his  entry  should  not  be  canceled 
lor  failure  to  submit  final  proof  within  the  statutory  period. 

First  Assistant  Secretary  Chandler  to  the  Commissittner  of  the  General 

Land  Office,  August  19, 1890. 

On  June  20, 1888,  William  A.  Louis  filed  an  affidavit  of  contest  (alleg- 
ing abandonment)  against  the  homestead  entry  made  by  John  W.  Tay- 
lor August  15,  1879,  for  the  SE.  J  Sec.  8,  T.  11  S.,  K.  32  W.,  (Hays  City 
series)  Wa  Keeney,  Kansas. 

The  said  affidavit  was,  as  shown  by  eudorsement,  rejected  at  the  local 
office  for  the  reason  that  ^'  the  government  has  already  taken  steps  to 
procure  the  cancellation  of  this  entry."  This  action  on  appeal  by  Louis 
was  affirmed  by  your  office  decision  of  September  18, 1888.  Louis  ap- 
peals. 

It  appears  that  your  office,  by  letter  dated  January  6, 1888,  instructed 
the  local  officers  to  '^  advise  Taylor  that  the  statutory  period  within 
which  proof  is  required  to  be  submitted  had  expired,  and  to  cite  him  to 
show  cause  within  thirty  days  why  his  entry  should  not  be  declared 
forfeited  and  canceled  for  noncompliance  with  said  legal  requirement;" 
that  notice  of  said  order  was  sent  to  Louis  by  registered  letters,  which 
were  ^<  returned  uncalled  for,"  and  that  so  far  as  the  record  discloses 
the  proceeding  referred  to  is  still  pending. 
2497— VOL  11 13 
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The  case  at  bar  is  in  all  material  respects  similar  to  that  of  Dean  v. 
Peterson  (11  L.  D.,  102),  involving  land  in  the  same  district,  wherein 
the  Department  held  that  no  rights  could  be  acquired  under  an  affidavit 
of  contest  filed  during  the  pendency  of  proceedings  by  the  government 
against  the  entry.  Bee  also  Oanning  v*  Fail  (10  L.  D.,  657) ;  Drury  t?. 
Shetterly  (9  L.  D.,  211) ;  Arthur  B.  Cornish  (Id.,  569). 

The  decision  appealed  from  is  in  accordance  with  the  foregoing  and 
is  hereby  affirmed. 


MOTION  FOB  KEVrBW-TBANSFEBEE. 

Otto  Soldan. 

A  transferee  who  desiiea  to  be  heard -on  review  muBt  set  up  facts  sufficient  to  show 
that  he  is  entitled  to  such  hearing. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

19,.  1890. 

The  attorney  for  D.  Bhomberg  claiming  to  be  the  assignee  of  the 
mortgage  ot  Otto  Soldan  has  filed  a  motion  for  review  of  departmental 
decision  of  October  23, 1888,  rejecting  Soldan's  commutation  proof  un- 
der his  homestead  entry  for  the  E.  ^  of  the  SE.  i  Sec.  21  and  the  W.  ^ 
of  the  S  W.  i  of  Sec  22,  T.  113  K,  B.  61  W.,  Huron  South  Dakota  land 
district. 

In  support  of  this  motion  for  review  the  following  allegations  are 
made: — 

First:  Said  decision  is  not  in  accordance  with  the  Uiw,  as  constraed  by  the  Depart- 
ment in  many  decisions. 

Second :  That  the  rule  of  law  as  established  in  the  decisions  of  the  Honorable  Sec- 
retary of  the  Interior,  was  ignored  and  not  applied  to  the  case  herein.  We  ask  that 
the  case  be  reviewed  in  the  light  of  the  established  rule  of  law. 

This  motion  was  not  however  filed  until  February  20, 1890,  a  year 
and  four  months  after  the  rendition  of  the  decision  complained  of. 

In  support  of  his  right  to  appear  in  the  case  Bhomberg  files  hiF  affi- 
davit dated  February  13, 1890,  as  follows : — 

I,  D.  Rhomberg  being  duly  sworn  depose  and  say  that  said  Otto  Soldan,  executed 
a  mortgage  to  F.  T.  Walker,  that  said  mortgage  was  duly  assigned  to  affiant ;  that 
this  affiant  has  had  no  notice  of  the  decision  of  the  Hon.  Secretary,  from  the  local 
land  office  at  Huron  S.  D.,  but  only  learned  of  said  decision  indirectly. 

That  affiant  is  informed  and  believes  such  information  to  be  true,  that  the  claimant 
Otto  Soldan  is  dead  ;  that  it  will  be  impossible  for  that  reason  to  comply  with  the 
said  decision  requiring  new  proof  to  be  made ;  that  affiant  is  now  the  owner  and  as- 
signee of  the  said  mortgage. 

The  facts  presented  by  this  affidavit  are  not  sufficient  to  show  the 
right  of  this  party  to  be  heard.  It  is  not  stated  when  this  mortgage 
was  executed  or  when  the  petitioner  here  became  the  owner  thereof  by 
assignment.    One  or  both  of  these  events  may  have  occurred  after  the 
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time  prescribed  for  the  filing  of  motions  of  this  character  had  expired. 
Again  it  is  not  shown  that  the  petitioner  ever  filed  in  the  local  office  a 
statement  showing  his  interest  in  the  entry  as  is  required  to  entitle  him 
to  notice  of  any  action  had  in  regard  thereto.  John  J.  Dean  (10  L.  D., 
446).  If  he  purchased  after  the  decision  complained  of  was  rendered  or 
if  he  failed  to  take  such  action  as  was  necessary  to  entitle  him  to  re- 
ceive notice,  he  can  not  be  heard  to  complain  of  not  receiving  notice  of 
that  decision.  He  fails  to  state  when  he  came  to  a  knowledge  of  the 
decision  complained  of  or  that  the  motion  now  presented  was  within  a 
reasonable  time  thereafter. 

On  acconnt  of  the  failure  to  set  up  such  facte*  as  show  he  is  entitled 
to  be  now  heard  the  motion  for  review  must  be  and  is  hereby  denied. 


BAILROAD  GRANT-PBEEMPTION  FILING. 

Central  Pacific  E.  R.  Co. 

A  prima  facie  valid  pre-emption  filing  of  record,  at  the  date  when  the  grant  becomes 
effective,  excopte  the  land  covered  thereby  from  the  operation  of  the  grant. 

Under  the  pre-emption  act  of  March  3,  1843,  a  filing  for  unoffered  land  protected  the 
claim  of  the  settler  nntil  the  commencement  of  public  sale,  and  this  protection 
was  not  modified  nntil  the  passage  of  the  acts  of  July  14,  1870,  nnd  March  3, 
1871. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Officej  August  19, 

1890. 

1  hav^  considered  the  appeal  of  the  Central  Pndfic  railroad  company 
from  yonr  office  decision  of  March  12,  1889,  affirming  the  action  of  the 
local  officers  in  rejecting  list  25,  embracing  the  SE.  J  Sec.  33,  T.  12  N., 
R.  7  E.,  M.  D.  M.,  Sacramento,  California. 

The  tract  is  within  the  limits  of  the  grant  for  said  company  as  shown 
by  the  map  designating  the  route  of  the  road,  filed  June  30, 1862,  upon 
which  a  withdrawal  was  ordered  August  2, 1862,  and  as  shown  by  the 
map  of  definite  location  filed  March  26,  1864. 

The  township  plat  was  filed  in  the  local  office  in  the  year  1856.  It 
appears  from  the  records  that  on  May  28, 1857,  one  H.  H.  Jones  filed 
declaratory  statement  for  the  tract,  alleging  settlement  on  January  16, 
1854. 

On  September  12,  1885,  the  company  offered  testimony  before  the 
local  officers  to  show  that  Jones -had  never  actually  made  settlement 
on  the  tract  and  those  officers  decided  thathe  had  never  lived  on  the  land. 
The  papers  were  forwarded,  and  your  office  on  January  23, 1886,  held 
that  Jones' filing  subsisting  at  the  date  the  company's  rights  attached 
excepted  the  tract  from  the  grant.  On  appeal  that  decision  wa^  affirmed 
by  the  Department  July  17, 1888,  on  the  authority  of  the  case  of  Malouv' 
V.  Union  Pacific  Railroad  Company  (7  L.  D.,  13).    Ifotice  of  this  decis- 
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ion  was  given  the  company  on  August  27, 1887.  It  appears  that  on 
Aagnst  28, 1888,  one  Frank  O.  Taylor  made  homestead  entry  for  the 
tract  which  on  July  1, 1889,  he  commuted  to  cash  entry.  On  January  14, 
1889,  the  company  presented  said  list  25  to  the  local  officers.  It  em- 
braced only  the  land  in  question,  and  was  rejected  on  the  authority  of 
the  decision  of  the  Department,  mpra. 

On  this  appeal  the  attorney  for  the  company  states  that  on  March  28, 
1889,  he  discovered  that  this  tract  was  proclaimed  for  sale  by  the  Pres- 
ident's proclamation  of  June  30, 1858,  and  urges  that  as  Jones  had  not 
made  proof  and  payment  on  the  date  fixed  for  the  opening  of  the  sales, 
February  14, 1859,  his  filing  was  thereafter  invalid. 

While  it  is  true  that  the  proclamation  included  said  township  12  K, 
of  range  7  E.,  it  also  declared  that^ 

No  '  ndneral  lands',  or  tracts  containing  mineral  deposits  are  to  be  offered  at  the 
public  sales,  sach  mineral  lands  being  hereby  expressly  excepted  and  excluded  from 
sale  or  other  disposal,  porsnant  to  the  requirements  of  the  act  of  Congress  approved 
March  3,  1353. 

Pursuant  to  this  direction  the  local  officers  withheld  from  offering 
and  sale  all  of  said  section  33,  as  appears  by  their  report  dated  March 
18, 1859.  After  stating  all  the  offerings  and  sales  made  in  said  town- 
ship and  range,  the  report  concludes,  ^^  All  the  balance  of  the  township 
reserved,  mineral  lands."    All  of  section  33  was  so  reserved. 

It  thus  apx>ears  that  the  tract  in  question  remained  in  the  category 
of  unoffered  lands,  and  was  not  proclaimed  for  sale.  The  pre-emption 
act  of  March  3, 1843  (5  Stat.,  620),  provided  that  the  settler  on  unof- 
fered land  might  make  proof  and  payment  at  any  time  before  the  com- 
mencement of  the  public  sale,  which  should  embrace  his  land.  Until 
such  time  arrived  the  filing  protected  the  claim  of  the  settler.  This  was 
the  status  of  the  law  at  the  time  said  company's  rights  attached,  and  it 
so  continued  until  modified  by  the  act  of  July  14, 1870  (16  Stat.  27d), 
which  provided  that — 

All  claimants  of  pre-emption  rights  shaU  hereafter,  when  no  shorter  period  of  time 
is  now  prescribed  by  law,  make  the  proper  proof  and  payment  for  the  lands  claimed, 
within  eighteen  months  after  the  date  prescribed  for  filing  their  declaratory  notices 
shall  have  expired :  Provided,  That  where  said  date  shaU  have  elapsed  before  the 
passage  of  this  act,  said  pre- emptors  shall  have  one  year  after  the  passage  hereof  in 
which  to  make  sach  proof  and  payment. 

By  joint  resolution  of  March  3,  1871  (Ibid.  601),  the  time  was  still 
further  extended  twelve  months,  making  in  all  the  thirty  months  now 
incorporated  in  section  2267  of  the  Revised  Statutes. 

From  this  it  appears  that  tbe  filing  in  question  did  not  expire  by  lim- 
itation until  July  14, 1872.  As  it  was  of  record  and  prima  fa/de  valid 
at  the  date  the  company's  rights  attached  it  served  to  except  the  trace 
from  the  operation  of  the  grant,  under  the  ruling  announced  in  the 
Malone  case  ^tepra.  See  also  Northerly  Pacific  B,  B.  Go.  v.  Stovenoui^ 
(10  L.  D.,  645), 
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Other  qnestions  are  saggested  by  the  record  in  the  case,  bat  this  dis- 
position renders  it  unnecessary  to  consider  them. 
The  decision  appealed  from  is  affirmed. 


HOMESTEAD  CONTEST^SETTLEMSNT  RIGHTS. 

Pool  v.  Moloitohney. 

A  settlement  claim  on  land  covered  by  the  entry  of  another  attaches  instantly  on  the 

cancellation  of  such  entry. 
No  rights  are  seonred  as  against  the  govemment  by  settlement  on  land  with<1rawn 

from  entry,  bat,  as  between  two  claimants  for  such  land  priority  of  settlement 

may  be  considered. 

First  Assintant  Secretary  Chandler  to  the  CommisHaner  of  the  General 

Land  Office^  August  20,  1890. 

I  have  considered  the  case  of  Joseph  Pool  v.  Patrick  Molonghney, 
involving  the  S.  ^  of  the  SE.  J,  the  NW.  ^  of  the  SE.  i,  and  the  NE.  i 
of  the  S  W.  i,  of  Sec.  9,  T.  26  IS.,  B.  10  E.,  San  Francisco  land  district, 
Oalifomia. 

Molonghney  made  soldier's  homestead  entry  of*  tract  described  on 
May  24,  1886— the  same  day  npon  which  it  was  restored  to  the  pnblic 
domain  from  a  reservation  theretofore  made  for  the  benefit  of  the  At- 
lantic and  Pacific  Bailroad. 

On  July  23, 1886 — within  two  months  after  the  tract  had  been  restored 
to  the  pnblic  domain — Joseph  Pool  filed  his  homestead  application,  ac- 
companied by  the  proper  affidavits,  alleging  settlement  May  14, 1886. 

The  local  office  issued  notice  to  Molonghney,  summoning  him  to  ap- 
I>ear,  on  October  11th  ensuing,  before  the  county  clerk  of  the  county  in 
which  the  land  was  situated,  and  show  cause  why  his  entry  should  not 
be  canceled,  and  Pool  be  allowed  to  make  entry  of  said  land. 

Testimony  in  the  case  was  taken  at  the  time  and  place  mentioned  in 
the  notice,  both  parties  appearing  in  person  and  by  counsel.  The  testi- 
mony shows  that  in  1885  Pool's  brother  rented  the  land  from  a  third 
party  who  owned  the  improvements  thereon ;  that  Pool  and  his  brother 
cultivated  crops  thereon  in  partnership;  that  in  October,  1885,  the 
brother  bought  the  improvements,  and  sold  them  to  Pool  on  May  14, 
1886 ;  that  said  improvements  consisted  of  a  four-room  dwelling-house, 
a  barn,  and  about  sixty-five  acres  under  fence — the  most  of  which  was 
under  cultivation )  that  when  Molonghney  made  his  entry.  Pool  had 
twenty-five  acres  of  barley  and  twelve  acres  of  wheat  on  the  land;  that 
after  the  date  when  Pool  purchased  the  improvements  of  his  brother, 
and  before  Moloughney's  entry,  Pool  had  been  much  of  the  time  em- 
ployed on  the  tract,  cutting  hay  and  doing  other  farm  work — although 
he  did  not  establish  actual  residence  thereon  until  June  10, 1886,  for  the 
reason  that  his  brother  could  not  sooner  vacate  the  house,  because  of 
sickness  in  his  family. 
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As  to  MoloughDey,  it  appeared  that  he  never  saw  the  tract  antil 
some  time  in  Aiigast,  1836 1  aud  that  he  established  residence  thereon 
in  September  of  the  same  year. 

The  notice  of  the  hearing  failed  to  fix  a  time  for  a  final  hearing  before 
the  local  officers }  bat  they  rendered  jadgment  Jannary  21, 1887,  in  favor 
of  Pool.  If  there  were  any  irregalarities  in  the  mode  of  procedure,  no 
objection  was  made  thereto  at  the  time. 

Your  office,  on  Jannary  24, 1889,  rendered  a  decision  affirming  the 
judgment  of  the  local  officers. 

From  your  decision  Moloughney  appeals  on  the  following  grounds : 

(1)  The  decision  is  contrary  to  the  law  and  the  evidence. 

(2)  The  original  notice  addressed  to  Molonghney,  fixed  no  time  for  a  hearing  before 
the  register  and  receiyer ;  and  the  informality  or  want  of  snch  notice  was  not  waived 
by  Moloughney. 

(3)  The  soldier's  homestead  entry,  No.  7533,  filed  by  Patrick  Molonghney  on  May 
24,  1886,  was  the  only  legal  filing  apon  the  land  in  question,  as  the  land  was  only  re- 
stored to  the  public  domain  on  the  24th  of  May,  1886,  and  prior  to  that  date  conld 
not  have  been  located  upon  as  public  land. 

The  appeal  does  not  question  the  finding  of  your  office  as  to  facts. 

The  first  allegation  is  so  general  in  its  nature — failing  to  ^'clearly  and 
concisely  designate  the  error"  complained  of — that  it  reqoiresno  notice 
(Eule  88  of  Practice). 

The  second  objection  is  raised  for  the  first  time  on  the  appeal  from 
your  office.  As  Moloughney  appeared  in  obedience  to  the  notice  at  the 
time  and  place  fixed  therein,  without  protest  or  objection,  and  in  his 
appeal  from  the  decision  of  the  local  office  to  your  office  still  omitted 
to  make  any  protest  or  objection  as  to  the  sufficiency  of  the  notice,  he 
must  be  held  to  have  waived  such  objection,  and  it  is  too  late  to  raise 
it  now.  As  said  in  Oumaer  v.  Garine  (9  L.  D.,  MS),  ^^  this  is  too  well 
settled  to  require  the  citation  of  authorities." 

The  third  objection,  if  literally  true,  does  not  necessarily  carry  with 
it  a  decision  in  favor  of  Moloughney.  While  it  may  be  conceded  that 
Moloughney's  homestead  was  the  only  legal  '^filing"  on  the  land 
(on  May  24^  1886),  it  by  no  means  follows  that  such  filing  constituted 
the  only  legal  claim.  The  Department  has  repeatedly  held  that, 
where  land  had  been  covered  by  a  homestead  or  other  entry  that 
was  afterward  canceled,  settlement  upon  the  tract  prior  to  such  can- 
cellation, especially  if  attended  by  the  possession  and  ownership  of 
valuable  improvements,  whether  made  or  purchased,  was  sufficient  to 
constitute  a  legal  claim,  that  would  attach  to  the  land  the  instant  it 
become  again  a  part  of  the  public  domain.  See  McAvinney  v.  Mc- 
Namara  (3  L.  D.,  652) ;  Millis  v.  Burge  (4  L.  D.,  446) ;  Cathran  v.  Davis 
(5  L.  D.,  249) ;  Wiley  v.  Raymond  (6  L.  D.,  246) ;  Krugert?.  Dumbolton 
(7  L.  D.,  212).  The  same  rule  has  been  applied  where  land  has  been 
withdrawn  for  the  benefit  of  a  railroad  company.  See  Peterson  v* 
Kitchen  (2,  0.  L.  O.,  181);  Houf  i?.  Gilbert  (5  L.  D.,  239). 
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Farthermore,  the  Department  has  repeatedly  held  that  while  no 
party  could  se^nre  any  right  as  against  the  United  States,  by  vir- 
tue of  a  settlement  made  upon  a  tract  withdrawn  from  entry,  still  as 
between  two  claimants  the  question  of  priority  of  settlement  can 
properly  be  considered  in  determining  their  rights  to  the  tract  in  con- 
test See  Oeer  v.  Farrington  (4  L.  D.,  410) ;  Gudmunson  v.  Morgan  (5 
L.  D.,  147)  5  Bothwell  v.  Crockett  (9  L.  D.,  89) ;  Wiley  v.  Raymond  (6 
L.  D.,  246)5  Tarrv.  Bumham  (6  L.  D.,  709). 

Your  decision  is  affirmed. 


TIMBER  CULTURB  CONTEST— SECOND  CONTEST— NOTICE. 

BuBDiOK  V.  Robinson. 

The  right  to  proceed  ander  a  contest^  held  in  abeyance  pendin^^  final  action  on  the 
prior  suit  of  another  against  the  same  entry,  matures  on  the  withdrawal  of  the 
prior  contest. 

The  failnre  of  the  local  office  to  act  on  an  application  to  contest  will  not  defeat  the 
right  of  the  contestant  thereunder. 

An  application  to  enter  is  not  essential  to  the  validity  of  a  timber  culture  contest. 

Questions  affecting  the  sufficiency  of  notice  can  only  be  raised  by  the  defendant,  or 
those  claiming  nnder  him. 

Where  the  Commissioner  directs  the  taking  of  additional  testimony,  his  authority  to 
render  a  decision  on  the  whole  record  as  finally  presented,  is  not  affected  by  the 
action  of  the  local  office  on  the  evidence  submitted  at  the  rehearing. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offioe^  August  21, 1890.    ^ 

The  appeal  of  Magfgie  J.  Burdick  from  your  office  decision  of  Jan- 
uary 14, 1889,  in  the  case  of  Maggie  J.  Burdick  v.  Gharles  0.  Robin- 
son, has  been  considered. 

May  28, 1878,  Peter  0.  Johnson  made  timber-culture  entry  No.  912 
for  the  SW.  i  of  Sec.  32,  T.  103,  E.  53,  Mitchell,  Dakota. 

Many  contests  were  initiated  and  withdrawn,  or  abandoned,  which 
will  not  be  noticed,  here,  because  they  are  not  necessary  to  the  determina- 
tion of  the  rights  of  the  parties  in  this  case.  For  my  purpose  the  record 
shows  that  on  January  30, 1883,  Elizabeth  A.  Cooper  filed  affidavit  of 
contest  against  said  entry,  and  on  February  12, 1883,  the  defendant 
Bobinson  likewise  left  at  the  local  office  an  affidavit  for  the  purpose  of 
contesting  said  entry,  and  asked  that  said  affidavit  be  filed  and  notice 
issued,  but  the  filing  was  delayed  until  the  27th  day  of  February,  1883, 
for  the  reasons  hereinafter  set  out. 

February  27, 1883,  Maggie  J.  Burdick  initiated  a  contest  against  said 
entry,  and  on  the  12th  day  of  June,  1883,  she  moved  the  register  and 
receiver  to  dismiss  tbe  Bobinson  contest  because  of  her  priority  of 
right  to  contest  the  entry  by  the  filing  of  the  affidavit.  This  motion 
was  sustained  at  the  ex-parte  hearing,  July  25, 1883.  and  her  affidavit 


200  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

(of  contest)  allowed  on  the  same  day,  from  which  decision  Bobinson 
appealed  to  the  Gommissiner  of  the  General  Land  Office,  and  the  only 
question  presented  by  the  record  is,  whether  Eobinsou  or  Bordick  is 
the  prior  bona  fide  contestant,  Bobinson  having  procured  the  withdrawal 
of  the  Cooper  contest  prior  to  filing  his  own,  and  the  abandonment  and 
default  of  the  entryman,  Johnson,  being  conceded. 

The  evidence  accompanying  the  record  above  noted  shows  that  this 
matter  has  been  twice  considered  by  the  local  officers :  first  in  1883  by 
William  Letcher,  register,  and  Hiram  Barber,  Jr.,  receiver;  second,  in 
1886  by  George  B.  Bveritt,  register,  and  T.  F.  Singiser,  receiver.  The 
last  investigation  was  ordered  by  the  Commissioner  on  examination  of 
the  record  presented  by  the  appeal  of  Charles  C.  Bobinson  ftom  the 
decision  of  the  first-named  officers,  dismissing  his  contest  on  motion  of 
Maggie  J.  Bordick.  The  reasons  assigned  by  the  register  and  receiver 
for  dismissing  the  Bobinson  contest  on  the  motion  of  Bardick  are,  that 
there  was  no  sufficient  affidavit  to  authorize  service  by  publication,  and 
that  in  his  application  to  enter,  accompanying  said  affidavit,  he  incor- 
rectly describes  the  land  contested.  The  defect  in  the  affidavit  was  fail- 
ure to.  show  diligence  to  secure  personal  service.  The  defect  in  the 
application  to  enter  was  in  describing  the  land  as  in  range  54,  instead 
of  range  53.  The  receiver  also  found  that  Burdick's  contest  was  en- 
titled to  priority.  The  rehearing  was  had  January  4,  1886,  on  which 
the  register  and  receiver  awarded  the  right  of  contest  to  Bobinson. 
Burdick  appealed  from  their  decision  to  the  Commissioner,  who  affirmed 
the  decision  of  the  local  officers,  and  Burdick  now  appeals  therefrom  to 
this  Department.  The  evidence  on  rehearing  shows  that  on  the  12th 
of  February,  1883,  Bobinson  left  with  the  contest  clerk  of  the  land  office 
at  Mitchell,  an  affidavit  of  contest  against  Johnson's  entry,  and  that 
the  clerk  refused  to  file  it,  because  Elizabeth  H.  Cooper  had  a  contest  on 
file  against  the  same  entry.  He,  however,  retained  the  papers  to  await 
the  Cooper  contest.  On  February  20,  1887,  Bobinson  by  the  payment 
of  fifty  dollars  to  Cooper  procured  the  withdrawal  of  her  contest,  and 
on  the  same  day  presented  the  same  to  the  clerk  and  asked  that  notice 
be  issued  thereon.  The  clerk,  one  Crennan,  informed  him  that  his 
papers  were  lost  and  that  he  would  make  further  search  for  them,  and, 
if  he  could  not  find  them,  he  would  notify  Bobinson  and  he  would  be 
allowed  to  file  other  papers ;  that  on  February  26, 1887,  Tiffany,  attor- 
ney for  Bobinson,  presented  to  Crennan  a  new  set  of  papers,  but  Cren- 
nan rejected  them,  for  the  reason  that  he  had  not  searched  sufficiently 
for  the  original  one ;  that  on  the  27th  day  of  February,  1887,  the  papers 
were  accepted  and  notice  issued  to  Bobinson.  This  evidence  is  con- 
tained in  the  affidavit  of  D.  C.  Tiffany,  attorney  for  Bobinson,  and  is 
corroborated  by  Bobinson.  J.  P.  Crennan,  the  clerk,  also  subscribes  to 
an  affidavit  admitting  the  t.ender  of  the  Bobinson  contest  on  February 
20, 1887. 
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These  affidavits  were  filed  at  the  first  hearing,  July,  1883,  and  are  in 
the  main  corroborated  by  the  testimony  taken  in  January,  1886.  The 
preponderance  of  the  evidence  also  clearly  shows  that  the  Burdick  con- 
test was  offered  and  accepted  by  the  sa  me  clerk,  Grennan,  on  the  morn- 
ing of  February  27,  1883,  a  few  moments  prior  to  the  final  reception  of 
the  duplicate  application  of  Robinson  as  sworn  to  by  Tiffany. 

The  fact  is  undisputed  that  on  the  20th  of  February,  1883,  Robinson 
presented  the  withdrawal  of  the  Oooper  contest  to  the  clerk,  Grennan. 
This  left  the  entry  open  to  his  contest,  in  virtue  of  the  affidavit  which 
he  left  with  the  clerk  on  February  12th  to  be  filed,  but  was  not  then  filed  or 
accepted  on  account  of  the  pendency  of  the  Gooper  contest  His  rights 
should  be  held  to  have  attached  at  the  date  of  withdrawal  of  Gooper's  con- 
test. It  is  undisputed  that  he  then  asked  to  have  his  contest  accepted ;  this 
was  not  done,  because  the  clerk  had  lost  or  mislaid  the  papers.  This  was 
not  the  fault  of  Robinson,  and  it  would  not  be  right  to  make  him  suffer 
for  the  laches  of  an  officer.  His  application,  therefore,  to  contest, 
proffered  on  February  20, 1833,  must  be  regarded,  so  far  as  his  rights 
are  concerned,  as  if  it  had  been  accepted  and  made  of  record.  (Dunn 
V.  Shepherd,  10  L.  D.,  139 ;  Baird  v.  Ghapman's  Heirs  et  al^  10  L.  D., 
210 ;  Hawkins  et  al.  v.  Lamm,  9  L.  D.,  18).  This  «aves  all  inquiry  as 
to  his  application  of  the  26th  February  following,  or  as  to  who  first 
secured  the  ear  and  favor  of  the  clerk  on  the  morning  of  the  27th,  and 
asBurdick's  affidavit  of  contest  was  not  filed  until  the  27th,  Robinson 
was  prior  in  point  of  time.  But  it  is  insisted  by  counsel  for  appellant 
that,  granting  that  the  Robinson  contest  was  prior  to  Burdick's  still  it 
should  have  been  dismissed  at  the  hearing,  because,  first,  the  applica- 
tion accompanying  it  described  the  land  as  in  range  5i,  while  the  entry 
contested  was  in  range  53,  and,  second,  because  the  officers  obtained  no 
jurisdiction  of  the  person  of  claimant,  Johnson,  by  reason  of  the  affida- 
vit being  insufficient  to  authorize  notice  by  publication. 

Section  2  of  the  act  of  May  14, 1880  (21  Stat,  140),  provides  that  a 
successful  contestant  shall  be  allowed  thirty  days  after  notice  of  can- 
celation in  which  to  ^*  enter  said  lands." 

This  act,  unaided  by  any  regulation  of  the  Department,  does  away 
with  the  necessity  of  accompanying  the  contest  with  an  application  to 
enter,  as  by  the  terms  of  the  law  thirty  days  after  cancellation  are  al- 
lowed in  which  to  make  such,  application,  and,  although  the  circular  of 
the  Department  construing  this  section  was  not  promulgated  until  1887 
(6  L.  D.,  284),  the  law  has  been  in  force  since  its  passage  in  1880,  and 
the  rule  in  Bundy  v.  Livingston  (1  L.  D.,  152),  was  eliminated  by  the 
act  itself,  and  the  circular  of  1887  was  simply  declaratory  thereof. 

Robinson's  contest  having  been  initiated  siuce  the  act  o  f  1880  referred 
to,  no  application  to  enter  was  required  to  be  filed  with  his  affidavit  of 
contest.  It  follows  then  that  a  defective  application  to  enter  will  not 
defeat  the  right  of  contest,  for  the  law  allows  a  successful  contestant 
thirty  days  after  cancellation  of  the  entry  in  which  to  file  a  proper  ap- 
plication to  enter. 
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The  second  point,  t  imely :  insufficient  affidavit  to  authorize  notice 
by  publication,  can  only  be  invoked  by  the  entrymau,  or  those  claiming 
under  him.  The  service  of  notice  on  the  defendant  was  a  condition 
subsequent  to  the  filing  of  a  contest,  and  default  therein  can  not  afFecl 
the  priority  of  the  filing.  If  the  notice  to  the  claimant  was  insufficient, 
it  was  the  duty  of  the  register  and  receiver  to  cause  a  proper  notice  to 
be  issued,  and  if  this  was  not  done,  then  the  judgment  of  cancellation 
is  irregular,  and  this  fact  may  be  shown  by  the  entryman  or  waived  by 
him,  and  can  not  affect  the  priorities  of  opposing  contestants.  (Hop- 
kins V.  Daniels  et  a2.,  4  L.  D.,  126). 

The  objection  that  there  is  no  jurat  to  the  affidavit  of  Eobinson,  filed 
as  ex-parte  testimony  in  support  of  his  contest,  can  have  no  bearing  on 
the  question  of  priority.  This  is  a  matter  affecting  only  the  rights  of 
the  entryman,  and  his  default  in  cultiyation,  etc,  abundantly  appears 
from  the  testimony. 

The  only  other  objection  of  counsel  for  appellant,  not  of  a  general  nat- 
ure, is  that  ^^  no  decision  has  ever  been  rendered  on  the  appeal  of  Bob- 
inson  from  the  action  of  the  register  and  receiver  in  dismissing  his  . 
contest.'^ 

While  the  letter  of  the  Oommissione  r  to  the  register  and  receiver  di- 
recting further  testimony  to  be  taken  is  not  among  the  papers  accom- 
panying the  appeal,  it  sufficiently  appears  from  the  record  that  such 
other  testimony  was  ordered  to  aid  the  Oommissioner  in  the  determina- 
tion of  the  appeal  of  Robinson,  and  while  the  local  officers  might  have 
reported  the  testimony  so  taken  without  appending  thereto  their  con- 
clusions in  the  form  of  a  decision,  such  action  on  their  part  does  not 
preclude  the  Commissioner  from  rendering  his  decision  on  the  whole 
record  as  presented. 

I  find  nothing  in  the  record  impeaching  the  bona  fides  of  Bobinson, 
and  it  is  unnecessary  to  inquire  into  that  of  Burdiok. 

The  decision  of  your  office  is  accordingly  affirmed. 


NOTICE-ATTORNEY— PREPERENCB  RIOHT  OP  ENTRY. 

KiNSiNGEB  V.  Peck. 

Notice  of  the  cancellation  of  an  entry  given  the  attorney  of  the  successful  ooDtestant 
is  notice  to  said  contestant,  and  his  failure  to  assert  the  preference  rigbt  of 
entry,  within  thirty  days  after  such  notice,  defeats  the  exercise  of  snch  right 
thereafter. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Ojfflce.  August  22, 1890. 

I  have  considered  the  case  of  Christian  M.  Einsinge^  v.  Charles  H. 
Peck  on  appeal  by  the  former  from  your  office  decision  of  April  20, 1890, 
rejecting  his  application  to  make  timber  culture  entry  of  the  SW.  | 
NE.i,  SB.  i  NW.  J,  NB.  i  8W.  J  and  NW.  i  8R.  J,  Sec.  1,  T.  5  N,.  R. 
33  W.,  Cth  P.  M.  McCook,  Nebraska. 
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It  appears  that  Elinsinger  broaght  contest  agaiust  the  timber  culture 
entry  of  one  Tacke  covering  said  tract  and  procured  the  cancellation  of 
the  same.  Notice  of  the  cancellation  was  given  his  attorney  on  Decem- 
ber 20, 1887. 

On  January  3iv,  ISSS,  Peck  made  timber  culture  entry  for  the  tract. 
On  March  2, 1888,  Kinsiuger  applied  to  enter  the  land  under  the  timber 
culture  law,  but  his  application  was  rejected  on  account  of  Peck's  prior 
entry.  Kinsinger  claimed  to  be  entitled  to  the  preference  right  of  entry, 
and  your  office  ordered  a  hearing  in  the  premises.  It  appeared  from  the 
testimony  that  Kinsinger's  attorney  in  the  Tacke  case  made  a  charge  of 
$10  for  his  services  therein.  This  Kinsinger  refused  to  pay,  claiming 
that  the  amount  was  unreasonably  large.  As  the  attorney  had  not 
received  his  fee  when  he  was  notified  of  the  cancellation  of  the  entry, 
he  failed  an<l  refused  to  send  notice  to  Kinsinger.  He  claims  that  his 
connection  with  the  case  was  terminated  by  Kinsinger's  refusal,  prior 
thereto,  to  pay  the  fee. 

Whatever  may  be  the  merits  of  that  controversy,  it  is  clear  that 
notice  was  properly  sent  to  the  attorney  of  record.  Service  upon  the 
attorney  is  service  upon  the  client.  Under  the  law  Eansinger  was  obliged 
to  make  oiitry  within  thirty  days  from  such  service,  in  order  to  secure  his 
preference  right.  The  officers  of  the  government  having  done  their 
full  duty  are  in  no  manner  responsible  for  Kinsinger's  default,  and  the 
interests  of  the  present  entryman  can  not  be  prejudiced  by  any  misun- 
derstanding that  may  exist  between  Kinsinger  and  his  attorney. 

The  decision  appealed  from  is  affirmed. 


Peirano  et  al.  v.  Pbndola. 

Motion  for  review  of  departmental  decision  rendered  May  3, 1890, 10 
L.  D.,  536,  dismissed  by  Secretary  Noble,  August  22, 1890. 


PRIVATE  CliAJM— WESTERN  BOUNDARY  OF  TEXAS. 

Sangre  de  Christo  Grant. 

At  the  date  of  the  confirmatory  act  the  land  embraced  within  this  claim  belonged 
to  the  United  States,  if  not  to  the  grantees,  and  it  was  therefore  competent  for 
Congress  to  confirm  the  title  thereto  in  the  grantees,  either  by  confirming  the 
grant  ma<le  by  the  Mexican  government,  or  by  a  grant  de  novo. 

The  duty  of  the  Commissioner  to  direct  the  sarvey  of  private  grants,  made  by  oomiM- 
tent  authority,  and  to  issne  patent  thereon,  is  not  limited  to  grants  covered  by 
the  treaty  of  Gnadalape  Hidalgo. 

Suit  to  vacate  the  patent  issned  under  this  grant  not  advised. 

Secretary  Ifoble  to  the  Commissioner  of  the  General  Land  Office^  August 

22,  1890. 

On  May  9,  1890,  Mr.  O.  P.  McMains  presented  to  this  Department  a 
coinmuuicatiou,  iu  relation  to  the  Sangre  de  Christo  grant,  which  was 
referred  to  you,  and  your  report,  of  July  22,  1890,  upon  the  subject 
matter  thereof,  is  now  before  me. 
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Olaitning  to  represent  certain  '^  homestead  and  pre-emption  settlers" 
within  the  limits  of  the  said  grant,  Mr.  McMains  urges  that  this  De- 
partment recommend  to  the  Attorney  General  that  he  institute  suit  to 
vacate  the  patent  heretofore  issued  to  the  confirmee  of  said  grant,  '^  be- 
cause the  survey  as  set  forth  in  said  alleged  patent  is  without  authority 
of  law;' 

The  grounds  upon  which  this  application  is  made  as  set  forth  in  the 
communication  are  to  the  effect,  that  the  land  embraced  within  said 
grant,  being  situated  east  of  the  Bio  Grande  River,  was,  in  1843,  the 
dat.e  of  the  grant  thereof  by  the  Mexican  authorities,  within  the  limits 
of  the  then  Republic  of  Texas,  whose  independence,  with  the  Rio  Grande 
river  to  its  source  as  its  western  boundary,  was  acknowledged  by 
Mexico  in  1836.  Thereupon,  it  is  urged  the  Mexican  authorities  had 
no  right  to  make  an  extra-territorial  grant,  and  snch  grant  is  not  pro- 
tected by  the  law  of  nations,  nor  the  treaty  of  Guadalape  Hidalgo, 
whereby  the  rights  of  private  property  within  the  territory  ceded  by 
Mexico  to  the  United  States  are  secured  and  guaranteed. 

The  grant  in  question  was  made  in  1843  by  Don  Manuel  Armijo,  polit- 
ical governor  and  military  commander  of  the  department  of  New  Mex- 
ico. It  was  examined  and  reported  upon  favorably,  under  section  8  of 
the  act  of  July  22,  1854  (10  Stat.  308),  by  the  surveyor  general  of  New 
Mexico,  which  report  was  transmitted  to  Congress,  and  the  grant  was 
confirmed  by  that  body,  as  claim  No.  4,  on  June  21, 1860  (12  Stat.,  71). 

The  validity  of  this  confirmation,  its  effect  and  the  extent  thereof 
came  before  the  supreme  court  in  the  case  of  Tameling  v.  United  States 
Freehold,  etc.,  Company  (93  U.  8.,  644).    On  page  663,  the  court  say : 

the  suryeyor-general  reaches  the  conclusion  that  the  grant  is  a  good  and  valid  one, 
and  that  a  legal  title  vests  in  Charles  Beaubieu  to  the  land  embraced  within  the 
limits  contained  in  the  petition.  The  grant  was  approved  and  recommended  for 
confirmation  by  Congress.  Congress  ac  ted  apon  the  claim  *  as  recommended  for  con- 
firmation by  the  sorveyor-general.'  The  confirmation  being  absolute  and  nnoondi- 
lional,  without  any  limitation  as  to  quantity,  we  must  regard  it  as  effectual  and 

operative  for  the  entire  tract In  Ryan  6t  aZ,  ir.  Carter  e<  a^,  nipra,  p. 

78,  we  recognized  and  enforced  as  the  settled  doctrine  of  this  court,  that  such  an  act 
passes  the  title  of  the  United  States  as  effectually  as  if  it  contained  in  terms  a  grant 
de  navOf  and  that  a  grant  may  be  made  by  a  law  as  well  as  by  a  patent  parsaant  to 
law. 

On  page  82  of  the  opinion,  in  the  Eyan  case  referred  to,  speaking  of 
the  act  of  Congress  of  1812,  confirming  certain  land  claims  in  Missouri, 
the  court  say : — 

It  (the  act;  does  not  require  the  production  of  proofs  before  any  commission  or  other 
tribunal  established  for  that  special  purpose,  but  confirms,  propria  vigore,  the  rights, 
titles,  and  claims  to  the  lands  embraced  by  it,  and  operates  as  a  grant  to  all  intents 
and  purposes.  Repeated  decisions  of  this  court  have  declared  that  such  a  statute 
passes  the  title  of  the  United  States  as  effectually  as  if  it  contained  in  terms  a  grant 
de  novo,  and  that  a  grant  may  be  made  by  law,  as  well  as  by  a  patent  pursuant  to  law. 

In  view  of  these  decisions  it  is  not  necessary  to  express  a  definite 
opinion  as  to  whether  or  not  the  Sangre  de  Ghristo  Bancho  was  within 


DECISIONS   RELATING   TO    THE    PUBLIC   LANDS.  205 

the  borders  of  Texas  at  the  date  of  its  grant  by  the  Mexican  aathori- 
ties.  That  Texas  claimed  the  Bio  Grande  river,  to  its  source,  as  its 
western  boundary,  and  that,  to  some  extent,  the  claim  was  recognized 
by  the  Mexican  authorities  is  apparent  from  the  treaty  of  May  1836, 
whereby  Santa  Anna,  the  President  of  Mexico,  recognized  the  inde- 
pendence of  the  Republic  of  Texas.  After  Texas  was  admitted  to  the 
Union,  she  seems  to  have  re-asserted  her  claim  to  the  Bio  Grande,  as 
her  western  boundary,  to  its  source.  Whilst  this  claim  does  not  appear 
to  have  been  entirely  acquiesced  in,  the  United  States,  in  1850,  pur- 
chased and  Texas  ceded  any  claim  she  might  have  to  territory  north  of 
the  thirty-second  degree  of  north  latitude,  west  of  the  one  hundred  and 
third  meridian  west  from  Greenwich.  For  this  cession  the  United 
States  paid  $10,000,000,  and  the  much  larger  portion  of  the  ceded  terri- 
tory was  made  a  part  of  the  Territory  of  New  Mexico  as  then  organized. 
See  act  of  September  9, 1850  (9  Stat.,  446). 

It  thus  results  that,  whether  the  lands  embraced  within  the  lines  of 
the  Sangre  de  Ghristo  grant  were,  at  the  date  thereof,  within  the  de- 
partment of  New  Mexico,  where  the  Mexican  governor  had  authority 
to  make  such  a  grant,  or  within  the  Bepublic  of  Texas  which  was  not 
subject  to  his  jurisdiction,  it  is  clear  that  at  the  date  of  the  passage  of 
the  act  of  June  21, 1860,  supra,  confirming  said  grant  as  claim  No.  4, 
the  land  in  question  belonged  to  the  United  States,  if  not  to  the 
grantees  ^  and  it  was  entirely  competent  for  Congress  to  grant  or  con- 
firm it  to  Beaubien  ^  such  grant  or  confirmation  operating,  as  was  in- 
tended, to  secure  to  the  confirmee  all  the  estate  of  the  United  States  in 
the  premises,  whether  by  confirming  the  grant  made  by  the  former  gov- 
emmeat,  or  by  making  a  grant  de  novo  where  none  existed  before. 

The  grant  having  thus  been  made  by  competent  authority,  it  became 
the  duty  of  the  Commissioner  of  the  General  Land  Offtce  to  cause  a  sur- 
vey to  be  made  and  patent  to  issue  thereon ;  his  supervision  and  duty  in 
this  respect,  as  to  private  grants,  not  being  limited,  as  intimated,  to 
grants  covered  by  the  treaty  of  Guadalupe  Hidalgo. 

It  is  fair  to  assume  that  the  matters  now  urged  were  considered  by 
Congress,  before  making  the  grant  referred  to.  The  question  of  the 
western  boundary  of  Texas  was  exhaustively  debated  by  the  eminent 
statesmen  of  that  day,  before  the  compromise  of  1850  was  made,  whereby 
Texas  released  her  claim  to  the  territory  in  question;  and  it  is  not  to 
be  supposed  that  a  matter  which  had  theretofore  been  so  fully  dis- 
cussed would  be  ignored  when  the  propriety  of  confirming  the  grant 
was  before  Congress,  or  its  committees. 

On  a  review  of  the  whole  subject  I  see  no  sufilcient  reason  for  inter- 
posing, and  therefore  decline  to  recommend  that  suit  be  brought  to 
cancel  the  patent,  as  requested. 

Herewith  is  sent  to  you  the  communicatiou  of  Mr.  McMains,  for 
record)  and  yon  will  advise  him  of  the  conclusion  herein  arrived  at. 
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DESERT  LAND  E17TRT— CHARACTER  OF  LAND. 

Sims  v.  Phalen. 

Land  bordering  on  a  stream  of  water,  and  that  produces  a  natural  growth  of  grass  in 

payiug  qaaatities,  is  not  subject  to  desert  entry. 
The  fact  that  the  entry  embraces  land  not  sabject  thereto  does  not  necessaxily  make 

the  entire  entry  fraudulent. 

First  AMktant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerdt 

Land  Office^  August  25, 1890. 

I  have  considered  the  respective  appeals  of  John  Phalen  and  John 
Sims,  Jr.,  from  yoar  decision  of  Jan  nary  21, 1889,  Phalan  appeals  from 
your  order  holding  for  cancellation  the  N.  ^  of  SE.  i  of  his  entry,  and 
Sims  appeals  from  so  mach  of  your  judgment  as  allows  the  S.  i  of  the 
NE.  i  thereof  to  stand. 

The  record  shows  that  Phalen  made  desert  land  entry  No.  1844,  on 
June  11,  1886,  for  the  N.  J  of  SB.  J  and  the  S.  J  of  NB.  i  of  Sec.  12,  T. 
6  N.,  R.  7  B.,  Salt  Lake,  Utah. 

On  October  18,  1886,  Sims  filed  a  complaint  alleging  that  the  entry  of 
Phalen  was  fraud alent,  for  the  reason  that  the  land  embraced  therein 
was  not  desert  land,  especially  the  K  i  of  the  SE.  \.  Thereupon,  a 
heariug  was  ordered  and  set  for  December  1, 1886.  Both  parties  ap- 
peared and  submitted  their  testimony,  and  while  it  is  conflicting,  yet  1 
think  it  is  clear  that  a  portion  of  the  l!T.  ^  of  SE.  ^  is  a  ^'  bog,"  that  a 
stream  of  water,  fed  by  springs  passes  through  the  tract,  and  that  a  bet- 
ter crop  would  be  produced  if  the  land  was  drained  than  if  irrigated, 
that  for  several  years  a  crop  of  hay  has  been  cut  on  said  land.  The  ev- 
idence is.  However,  irreconcilable  as  to  theamountof  hay  cut,  the  value 
of  the  crop,  and  as  to  the  number  of  acres  of  '<  l>oggy  "  land.  The  con- 
testant and  his  witnesses  assert  that  there  is  from  forty  to  fifty  acres 
of  this  character  of  land,  while  the  witnesses  for  the  claimant  place  the 
amount  at  from  eight  to  fifteen  acres. 

The  fact  that  parties  were  anxious  year  after  year  to  secure  the  crop 
is  evidence  that  the  same  was  considered  remunerative. 

Under  the  established  ruling  of  the  Department,  I  am  of  the  opinion 
that  the  K.  i  of  SB.  |  is  not  desert  land,  and  that  the  entry  for  said 
eighty  acres  must  be  canceled.    Keys  v.  Eumsey  (10  L.  D.,  558). 

As  for  the  S.  i  of  NE.  ^^  I  do  not  think  the  charge  that  the  entry 
thereof  is  fraudulent  should  be  entertained.  There  is  no  evidence 
whatever  to  show  that  it  is  not  desert  laud,  and  the  fact  that  the  entry- 
man  included  in  his  entry  land  that  was  not  subject  thereto,  does  not 
necessarily  make  the  entire  entry  fraudulent.  The  presumption  is  that 
he  acted  in  good  faith  and  I  do  not  find  sufficient  evidence  either  direct 
or  circumstantial  to  justify  me  in  concluding  that  bad  faith  actuated 
the  claimant  in  making  this  entry  as  to  the  last  named  tract. 

Your  decision  is  therefore,  affirmed. 
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HOMBSTEAD  ENTBT-BBSIDENGE-HUSBANB  AND  WIFE. 

John  O.  and  Hinebya  0.  Gabneb. 

A  hnsband  and  wife,  while  living  together  in  snch  relation,  cannot  maintain  separate 
residence  at  the  same  time,  in  a  honse  built  across  the  line  between  two  settle- 
ment claims,  so  that  each  can  secnre  a  claim  by  yirtue  of  such  residence. 

In  snch  a  case,  where  residence  has  been  thus  maintained,  the  claimants  may  elect 
which  tract  they  will  retain. 

The  case  of  Maria  Good,  5  L.  D.,  196,  cited  and  distinguished. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlcej  August  25, 1890. 

On  Jaly  5, 1886,  John  Q.  Garner  made  homestead  entry  tor  K.  i  SE.  ^ 
and  SE.  i  NE.  i  Sec.  7,  and  on  the  same  day  Minerva  0.  Martin  made 
homestead  entry  for  W.  i  SE.  i  Sec.  6,  and  W.  J  NE.  i  Sec.  7,  all  in 
T.  20  S.,  B.  26  W.,  Wa  Keeney,  Kansag.    The  claims  are  adjoining. 

On  August  29, 1886,  the  claimants  were  married,  and  on  Jane  16, 1888 
made  commutation  proof.  It  showed  that  they  took  up  their  residence 
in  a  house  built  across  the  line  dividing  the  claims,  on  November  22, 
1886,  and  so  continued  to  reside  until  date  of  proof.  At  that  time  they 
had  one  child. 

The  local  officers  rejected  both  proofs.  Your  office  on  February  5, 
1889,  held  that  ^<  married  residence  cannot  be  maintained  on  separate 
tracts,"  and  directed  that  claimants  be  required  ^^  to  elect  which  one  of 
said  entries  they  will  retain,  after  which  election,  the  other  will  be  can- 
celed.'' 

Claimants  appealed,  urging  that  their  acts  in  the  premises  have  been 
entirely  lawful.  This  contention  is  not  in  harmony  with  the  decisions 
of  this  Department:  ^^A  husband  and  wife  while  living  together  in  such 
relation  cannot  maintain  separate  residence  at  the  same  time,  in  a  house 
built  across  the  line  between  two  settlement  claims,  so  that  each  can 
secure  a  claim  by  virtue  of  such  residence."  Thomas  E.  Henderson,  10 
L.  D.,  266 ;  L.  A.  Tavener,  9  L.  D.,  426. 

Inasmuch  as  these  parties  have  maintained  residence  in  a  house  built 
across  the  line  dividing  the  claims,  I  find  nothing  inconsistent  in  their 
claiming  residence  on  either  one  of  the  tracts. 

They  urge  that  they  have  been  misled  in  the  premises  by  certain  let- 
ters from  your  office.  I  find  from  the  records  thereof  that  John  0.  Gar- 
ner, by  letter  of  October  30, 1886,  inquired  of  your  office  in  substance 
whether  a  woman  who  makes  a  homestead  entry  forfeits  her  right  by 
marrying  thereafter,  and  that  you  responded  that  she  did  not,  provided 
she  continued  to  reside  upon  and  cultivate  the  land  for  the  prescribed 
period.  It  will  be  noticed  that  this  letter  was  written  after  both  entries 
had  been  made.  Furthermore,  an  examination  of  the  letter  discloses 
that  while  Gamer  stated  he  had  married  Miss  Martin,  who  had  made  a 
homestead  entry,  he  did  not  state  that  he  had  made  such  an  entry.  The 
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iBsae  here  presented  therefore  was  not  submitted  to  your  oMce  at  all. 
It  is  true  that  in  the  case  of  Maria  Good  (5  L.  D.,  196),  it  was  held  that 
the  right  acquired  by  the  original  homestead  entry  of  a  single  woman 
is  not  affected  by  her  marriage  prior  to  final  proof,  but  in  that  case  it 
did  not  appear  that  the  husband  and  wife  claimed  separate  homestead 
residences  while  living  as  one  family.  Herein  lies  the  essential  differ- 
ence between  the  cases. 
Said  decision  is  accordingly  affirmed. 


PREFERENCE  RIGHT  OF  ENTRY— ADVERSE  CLAIM-FILINO. 

Dallas  i?.  Lyttle. 

The  failure  of  a  saccessfal  contestant  to  exercise  the  preference  right  of  entry  within 
the  period  accorded,  defeats  his  sabsequent  right  of  entry  in  the  presence  of  a 
valid  int-ervening  adverse  claim ;  and  this  is  true  though  such  contestant  may 
have  believed  that  his  entry  was  fti  fact  of  record,  and,  acting  upon  such  belief, 
proceeded  thereafter  to  cultivate  the  land  as  required  by  the  timber  cultnre  law. 

A  pre-emption  filing,  defective  for  want  of  previous  settlement,  is  made  good  by  sub- 
sequent settlement,  in  the  absence  of  any  intervening  adverse  claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  August  25, 1890. 

I  have  considered  the  case  of  Green  W.  Dallas  v.  Rachel  Lyttle,  on 
appeal  of  the  former  from  your  office  decision  of  March  11, 1889,  in  which 
it  appears  from  the  record  that  June  25, 1884,  Kachel  Lyttle  filed  her 
declaratory  statement  N^o.  2525,  for  lots  3  and  4,  and  S.  ^  of  N  W.  ^  Sec 
3,  T.  30  N.,  U.  2  B.,  B.  M.,  Lewiston,  Idaho.  October  9, 1886,  she  gave 
due  notice  that  she  would  make  her  final  proof  on  November  22, 1886. 

On  November  8, 1886  [4],  Dallas  made  timber  culture  entry  No.  693 
of  the  same  land,  and  on  November  22,  1886,  the  day  fixed  for  hearing 
the  final  proof  of  Lyttle,  he  filed  objections,  verified  by  his  affidavit, 
against  the  allowance  of  the  proof,  alleging  that  he  had  made  timber 
culture  entry  for  the  same  tract  some  years  prior  thereto,  the  date  of 
which  he  did  not  know,  that  defendant's  settlement  was  made  long 
after  her  filing,  and  that  she  had  failed  to  comply  with  the  requirements 
of  the  pre-emption  law,  and  asked  that  testimony  might  be  taken  on  his 
said  affidavit  at  Mount  Idaho,  it  being  more  convenient  for  the  wit- 
nesses. 

The  register  and  receiver  took  the  final  proof  of  the  defendant,  and 
then  ordered  that  further  testimony,  as  requested  by  Dallas,  should  be 
taken  at  Mount  Idaho,  before  the  deputy  clerk  of  the  United  States 
district  court,  on  January  20, 1887,  which  was  done,  and  from  the  evi- 
dence taken,  the  local  officers  on  February  24, 1887,  recommended  that 
her  final  proof  be  allowed,  and  that  Dallas'  timber  culture  entry  be  can- 
celed. From  this  action  he  appealed  to  your  office,  where,  reviewing 
the  evidence  you  approved  the  finding  of  the  register  and  receiver,  and 
he  now  appeals  to  this  Department. 
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He  bases  his  claim  to  the  land  od  the  following  facts : 
Some  time  prior  to  Jane  29. 1880,  Oornelius  J.  Gartain  made  timber 
oaltnre  entry  for  the  same  tract,  and  on  said  last  date  D9>llas  filed  his 
affidavit  of  contest  (nnaccompanied  by  any  application  to  enter), 
against  the  entry  of  Oartain.  The  contest  was  successfnl,  and  on  May 
10, 1881,  as  appears  from  the  register's  letter  book,  he  was  notified  of 
the  cancellation  of  Curtain's  entry,  and  allowed  sixty  days  to  make 
entry  of  the  land. 

It  apx>ears  that  he  mistook  this  notice  for  a  receiver's  duplicate  re- 
ceipt, and  believing  that  his  entry  had  been  allowed,  he  failed  to  exer- 
cise his  right  to  enter  within  the  prescribed  time.  Under  the  belief 
that  he  had  complied  with  the  law  and  that  his  entry  was  of  record,  in 
1882,  he  plowed  and  planted  to  tree  seeds  five  acres  of  the  land,  and 
thereafter  to  some  extent  cultivated  and  replanted  the  same  up  to  the 
date  of  defendant's  settlement  and  filing  in  1884.    Some  time  during 

1884,  and  a  short  time  previous  to  his  entry  he,  for  the  first  time,  dis- 
covered that  there  was  no  record  of  his  ever  having  exercised  his  prefer- 
ence right,  or  that  he  had  at  any  time  entered  or  applied  to  enter  the 
land.  In  his  testimony  he  states  that,  on  the  day  his  contest  against 
the  entry  of  Ourtain  was  heard  and  sustained,  he  applied  to  enter  the 
land,  and  lefb  the  necessary  fees  and  commissions  with  the  officers  for 
that  purpose,  and  that  when  he  received  the  notice  above  referred  to 
he  did  not  examine  it,  but  took  it  for  granted  that  it  was  the  receiver's 
receipt  as  aforesaid,  and  lefb  it  with  a  neighbor  to  keep  for  him,  but  it 

!  was  burned  when  his  house  was  destroyed  by  fire  in  June,  1884.  His 
neighbor  (Hartley),  who  was  the  custodian  of  this  paper,  days  that  when 
looking  for  his  own  timber  culture  receipt  one  day,  he  ^<  got  hold  of 
Dallas'  paper  and  read  it  down  to  where  his  name  occurred,  and  so  far 
he  ^'  didn't  see  any  difference  in  his  and  mine."  This  is  all  the  evidence 
offered,  going  to  show  that  Dallas  ever  applied  to  enter  the  tract  prior 
to  November  8, 1884,  and  the  evidence  of  these  two  witnesses  is  mate- 
rially weakened  on  cross-examination. 

The  evidence  tends  almost  irresistibly  to  the  conclusion  that  Dallas 
inadvertently  failed  to  exercise  his  right  of  preference,  and  that  his 
first  entry  or  application  to  enter  was  that  of  November  8,  1884,  sub- 
sequent to  the  filing  of  Lyttle. 

There  is  abundant  evidence  as  to  the  good  faith  of  Mrs.  Lyttle  in  her 
residence  upon  and  cultivation  of  the  tract.  It  shows  that  she  has 
built  a  house,  with  a  kitchen  attachment,  which,  though  not  expensive, 
is  comfortable  and  suitably  furnished ;  that  she  has  fenced  and  culti- 
vated to  crop  three  acres,  planted  a  garden,  and  dug  a  well ;  that  she 
is  a  widow  with  two  children,  and  she  has  constantly  resided  on  the 
tract  ever  since  her  settlement,  except  when  absent  nursing  to  support 
herself  and  children,  and  with  the  exception  of  two  or  three  months  in 
the  winter  of  1884-5,  before  herhouse  wasquite  finished;  that,  in  March, 

1885,  she,  with  the  money  she  had  earned  through  the  winter  by  uurs^ 
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hig,  finished  her  house;  that  all  her  absences  have  been  of  short  duration 
and  caused  by  her  occupation  as  nurse.  This  is  clearly  shown  by  the 
testimony  of  her  neighbors. 

It  is  true,  her  settlement  on  the  land  did  not  actually  occur  until 
July  3,  1884,  eight  days  subsequent  to  her  filing,  but  as  no  adverse 
claim  intervened  between  the  filing  and  settlement,  the  default  in  the 
latter  was  cured.  (Gray  v.  Nye,  6  L.  D.,  232).  While  this  conclusion 
may  work  a  hardship  to  Mr.  Dallas  on  account  of  his  sleeping  upon  his 
supposed  entry,  and  on  account  of  the  loss  of  his  labor  and  improve- 
ments as  a  result  thereof,  yet,  all  this  is  brought  upon  him  by  his  in- 
attention to  the  contents  of  his  notice.  Mrs.  Lyttle  having  made  entry 
of  the  tract  when  it  was  subject  to  appropriation  and  free  from  adverse 
claim,  she  cannot  be  sacrificed  to  avoid  a  disaster  to  Dallas  which 
might  with  ordinary  prudence  and  care,  have  been  avoided. 

The  decision  of  your  office,  dismissing  his  contest  and  cancelling  his 
timber-culture  entry,  is  accordingly  affirmed. 


CONTEST— REIilNQtnSHMBNT— PREFERENCE  RIGHT. 

Osborne  v.  Grow. 

A.  relinqnisbment  filed  during  the  pendency  of  a  contest  is  presnmed  to  be  the  result 

of  the  contest,  hut  such  presumption  is  not  conclusive,  and  on  proof  that  the 
relinquishment  is  not  the  result  of  the  conteeti  the  right  of  the  contestant  must 
depend  upon  his  ability  to  sustain  the  charge  against  the  entry. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  August  25, 1890. 

On  February  2, 1887,  Clarence  H.  Osborne  filed  a  contest  against  the 
timber-culture  entry  of  Francis  M.  Crow,  for  the  NB.  \  Sec.  13,  T.  3  N., 

B.  39  W.,  McCook,  Nebraska,  alleging  that  the  claimant  failed  to 
break  or  plow  five  acres  on  said  tract  at  any  time  prior  to  that  date. 

From  the  testimony  taken  at  the  hearing  ordered  upon  this  contest, 
the  local  officers  found  that  in  view  of  the  good  faith  of  the  entiymau, 
the  contest  should  be  dismissed.  This  decision  was  affirmed  by  your 
office  on  December  21, 1888. 

It  appears  from  the  evidence  that  the  entryman  paid  for  breaking 
five  acres  of  land,  but  upon  actual  measurement  it  was  found  to  con- 
tain a  little  more  than  four  acres,  but  in  view  of  his  good  faith,  and 
there  being  reasons  for  believing  that  the  contest  was  speculative  be- 
*  cause  the  contestant  had  offered  to  discontinue  the  case  on  payment  of 
$50,  you  sustained  the  entry  and  dismissed  the  contest. 

On  January  15, 1889,  the  local  officers  referring  to  said  decision,  in- 
formed your  office  that  the  entryman  file<l  a  relinquishment  of  his  entry 
October  21, 1888,  prior  to  said  decision,  and  Susan  Sage  made  timber 
culture  entry  for  the  ttact;  that  Osborne  was,  on  October  27,  1888, 
notified  of  the  filing  of  said  relinquishment  and  of  his  preference  right 
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of  entry ;  that  although  the  decision  ot  the  local  office  was  against  him 
his  appeal  therefrom  preserved  his  right  and  the  relinquishment  closed 
the  case  in  his  favor.  On  November  9, 1888,  Osborne  filed  declaratory 
statement  for  said  tract.  They  also  reported  that  no  notice  of  the 
decision  of  December  21, 1888,  had  been  given  to  Osborne, 

On  February  8, 1889,  your  office  held  that  as  the  case  was  tried  upon 
its  merits  and  the  contest  dismissed,  the  relinquishment  could  not  be 
the  result  of  said  contest,  and  the  contestant  had  therefore  no  pref- 
erence right  of  entry;  that  he  must  depend  upon  his  case  and  if  no 
appeal  was  taken  from  it,  the  judgment  would  become  nnal  and  the 
entry  of  Sage  would  be  allowed  to  stand.  The  local  officers  were  then 
directed  to  notify  Osborne  of  the  decision  dismissing  his  contest  and  of 
his  right  of  appeal  therefrom. 

Notice  was  given  to  Osborne  accordingly  and  on  May  7, 1889,  the 
local  officers  transmitted  his  appeal  from  the  decision  of  the  Oommis- 
sioner  of  February  8, 1889,  alleging  substantially  that  the  Commissioner 
erred  in  holding  that  he  was  not  a  successful  contestant,  and  that  the 
relinquishment  was  not  presumed  to  be  the  result  of  his  contest;  that 
he  erred  in  deciding  the  case  upon  the  testimony  without  reference  to 
the  filing  of  the  relinquishment,  and  in  holding  the  contestant,  in  order 
to  secure  the  preference  right  must  prosecute  his  case  successfully  to  a 
close  on  the  testimony  presented. 

No  appeal  was  filed  from  the  decision  of  your  office  holding  that  the 
contestant  had  not  sustained  his  charges,  and  that  the  contest  should 
be  dismissed,  and  his  failure  to  appeal  therefrom  may  be  taken  as  an 
admission  of  the  correctness  of  said  ruling. 

It  is  true  that  at  the  date  of  the  decision  of  your  office,  the  entry 
had  been  relinquished,  but  the  decision  of  the  local  officers  being  ad- 
verse to  the  contestant  it  was  necessary  to  render  a  decision  to  deter- 
mine the  rights  of  the  contestant.  The  affirmance  of  the  decision  of 
the  local  officers  was  in  effect  a  ruling  that  the  relinquishment  did  not 
inure  to  the  benefit  of  the  contestant,  and  that  he  had  no  preference 
right  by  virtue  of  his  contest.  The  effect  of  this  decision  could  only 
have  been  avoided  by  securing  its  reversal  upon  appeal  to  the  Secre- 
tary. 

The  rule  that  a  relinquishment  filed  pending  a  contest  is  presumed  to 
be  the  result  of  the  contest  is  founded  upon  the  theory  that  the  entry- 
man  by  filing  the  relinquishment  has  admitted  the  truth  of  the  charge, 
but  when  the  charge  is  not  sustained  no  such  presumption  can  attach. 
It  has  therefore  been  held  that  while  a  relinquishment  filed  pending  a 
contest  is  presumed  to  be  the  result  of  the  contest,  such  presumption 
is  not  conclusive,  and  upon  proof  that  the  relinquishment  was  not  the 
result  of  the  contest,  the  contestant  must  depend  upon  his  ability  to 
sustain  the  charge.  Mitchell  v.  Bobinsou  (3  L.  D.,  546);  McOlellan  v. 
Biggerstatt  (7  L.  D.,  442);  Kurtz  v.  Summers  (lb.,  46);  Sorensen  v. 
Becker  (8  L.  D.,  357) ;  Loughrey  v.  Webb  (9  L.  D.,  440). 

The  decision  of  your  office  is  affirmed. 


212  DECISIONS   Bf^LATING   TO   THE   PUBLIC   LANDS. 

LANDS   WITHDRAWN   rOR  RESERVOIll     PUK POSES-CIRCULAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  J).  (7.,  July  22,  1890. 
Registers  and  Receivers  of  the  United  States  Land  Offices 

at  AshlandjEau  Claire^  and  Wausau^  Wisconsin^ 

and  St.  Cloud  and  Taylor^s  Fallsj  Minnesota  : 
Gentlemen:  The  act  of  Congress  approved  June  20,  1890,  entitled 
^'An  act  to  aathorize  the  President  of  the  United  States  to  cause  cer- 
tain lands  heretofore  withdrawn  from  market  for  reservoir  purposes  to 
be  restored  to  the  public  domain  subject  to  entry  under  the  homestead 
law  with  certain  restrictions,"  a  copy  of  which  is  hereto  attached,  makes 
provision  for  the  entry  of  the  lands  so  restored. 

-You  will  observe  that  the  statute,  by  its  terms,  does  not  take  effect 
until  December  20, 1890.  No  entry  for,  or  settlement  upon,  said  lands 
will  be  allowed  until  the  expiration  of  that  time,  and  the  lands  are  made 
subject  to  entry  under  the  homestead  law  only. 

Any  person  applying  to  enter  or  file  for  a  homestead  on  said  lands 
will  be  required  first  to  make  affidavit,  in  addition  to  other  require- 
ments, that  he  did  not  violate  the  law  by  entering  upon  and  occupying 
any  portion  of  said  lands  prior  to  December  20, 1890,  the  affidavit  to 
accompany  your  returns  for  the  en  try  allowed.  Blank  forms  for  said 
affidavit  will  be  transmitted  to  you  in  due  time. 

No  comment  upon  the  provisions  of  the  second  section  of  the  act  ap- 
pears to  be  necessary,  as  the  records  of  your  office  should  show  all  dis- 
posals of  land  therein  mentioned,  and  it  is  presumed  that  parties  desir- 
ing to  enter  any  of  the  restored  lands  will  have  knowledge  of  the  reser- 
vation by  the  govern.nent  of  the  rights,  and  the  denial  of  right  to  com- 
pensation, therein  mentioned 
Very  respectfully, 

Lewis  A.  Groff, 

Commissioner. 

Approved : 

John  W.  Noble, 

Secretary, 


[Public— No.  170.  J 

AN  ACT  to  aathorize  the  President  of  the  Tin  Ited  States  to  cause  certain  lands  heretofore  withdrawn 
fh>in  market  for  resenroir  parposes  to  be  restored  to  the  public  domain  sabjoot  to  entry  under  the 
homestead  law,  with  certain  reetriotions. 

Be  U  enttcted  by  the  Senate  and  Some  of  Representatives  of  the  United  States  of  America 
In  Congress  assembled:  That  there  is  hereby  restored  to  the  public  domaia  all  the  lands 
described  inoertain  proolamations  of  the  President  of  the  United  States,  dated  March 
twenty-second,  eighteen  handred  and  eighty,  Execative  Document  numbered  eight 
hundred  and  fifty-nine ;  also,  April  fifth,  eighteen  hundred  and  eighty-one,  Executive 
Document  numbered  eight  hundred  and  sixty-eight;  also,  February  twentieth,  eight- 
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eea  haodred  and  eighty-twu,  Execntive  Dooament  namber^d  eight  haudred  and 
seventy-fonr,  withdrawing  and  withholding  certain  hinds  from  market  or  entry  and 
reserving  the  same  to  aid  in  the  construction  of  certain  reservoirs  to  be  bailt  at  the 
headwaters  of  the  Mississippi  and  Saint- Croix  Bivers,  in  the  States  of  Minnesota  and 
Wisconsin,  and  of  the  Chippewa  and  Wisconsin  Rivers,  in  the  State  of  Wisconsin ; 
and  that  these  lands^  when  so  restored,  shall  be  sabject  to  homestead  entry  only. 

Sbc.  2.  That  in  all  cases  where  any  of  the  lands  restored  to  the  public  domain  by 
the  first  section  of  this  act  have  heretofore  been  sold  or  disposed  of  by  the  proper  offi- 
cers of  the  United  States  under  color  of  the  public  land  laws,  and  the  consideration  re- 
eei ved  therefor  is  still  retained  by  the  ffovernment,  the  title  of  the  pnrchasers  may  be 
confirmed  if  in  the  opinion  of  the  Secretary  of  the  Interior  justice  requires  it ;  but  all 
the  lands  by  said  first  section  restored  shall  at  all  times  remain  su  bjeot  to  the  right 
of  the  United  States  to  construct  and  maintain  d  ams  for  the  purpose  of  creating  reser- 
voirs in  aid  of  navigation ;  and  no  claim  or  right  to  compensation  shall  accrue  from 
the  overflowing  of  said  lands  on  account  of  the  construction  and  maintenance  of  such 
dams  and  reservoirs. 

SiEC.  3.  .That  no  right  of  any  kind  shall  attach  by  reason  of  settlement  or  squatting 
upon  any  of  the  lands  hereinbefore  described  before  the  day  on  which  such  lands  shall 
be  subject  to  homestead  entry  at  the  several  land  offices,  &nd  until  said  lands  are 
opened  for  settlement  no  person  shall  ente  r  upon  and  occupy  the  same,  and  any  per- 
son violating  this  provision  shall  never  be  permitted  to  enter  any  of  said  lauds  or 
acquire  any  title  thereto.  This  act  shal  1  take  effect  six  months  after  its  approval  by 
the  President  of  the  United  States. ' 

Approved  June  20,  1890. 


MINERAL  APPLICATION— CONPLICTING  BIGHTS. 

J.   B.   ElCE. 

An  application  to  make  mineral  entry  duly  presented  at  the  local  office,  but  held  with 
out  action  during  the  absence  of  the  register,  operates  to  reserve  the  land  covered 
thereby  until  final  action  thereon. 

First  Ass-istant  Secretary  Ohcmdler  to  tlie  Oommissianer  of  the  Oeneral 

Land  Office,  August  28, 1890L 

The  applicatioa  of  J.  B.  Bice  for  patent  to  the  Snow  Flake  placer 
claim,  for  thirty  acres  in  the  Sacramento,  Oalifornia,  land  district,  em- 
braced also  the  twenty  acres  indnded  in  a  like  application  by  Enoch 
Bedding  for  the  <<  Enoch  Bedding"  placer  claim. 

It  appears  that  on  Jaly  30, 1888,  Bedding's  application  was  dnly  pre- 
sented at  the  local  office,  and,  it  being  the  register's  cnstom  to  person- 
ally examine  such  applications  ^'  before  allowing  filing  or  order  of  publi- 
cation," the  clerk  in  charge  inclosed  said  application  in  a  package, 
endorsed  ^<  presented  for  filing  July  30,  1888,  and  not  filed  by  reason  of 
the  absence  of  the  register;  "  that  at  his  attorney's  request  Bice's  ap- 
plication was  on  Jaly  31, 1888,  taken  by  a  clerk  in  the  local  office  and 
presented  to  the  register  at  his  residence;  and  the  register  then  in- 
strncted  the  clerk  to  file  Bice's  papers  as  of  July  31, 1888 ;  that  on 
Angnst  2,  1888,  the  attorneys  for  Bedding  filed  a  petition  asking  that 
all  procedings  nnder  the  Bice  application  be  vacated,  and  that  the  Bed- 
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ding  application  be  filed  as  of  July  30, 1888.  This  petition,  after  argu- 
ment by  counsel  for  the  respective  parties,  was  granted  by  the  local  office, 
and  Rice  appealed. 

On  February  5,  1889,  your  office  finding  the  Bedding  petition  to  be 
first  in  time,  held  the  Bice  application  for  <' rejection  and  cancellation 

to  the  extent  of  ttie  conflict  and  allowed  Bedding's  appli 

cation  to  stand.    Bice  again  appeals. 

Bedding's  application  was  pending  in  the  local  office  when  that  of 
Bice  was  made  of  record,  hence,  Etedding  being  first  in  point  of  time 
his  application  operated  to  reserve  the  land  from 'any  other  disposition 
until  final  action  was  taken  thereon.  Griffin  v,  Pettigrew,  10  L.  D.,  510, 
and  cases' cited.  Indeed  I  think  his  application  should  be  treated  as 
filed  when  it  was  presented  and  so  left  with  said  clerk  for  that  purpose. 
Bice's  application  has,  therefore,  been  properly  rejected. 

The  action  of  your  office  in  this  regard  and  in  allowing  the  application 
of  Bedding  is  accordingly  affirmed. 


MINING  CLAIM-IIEARING-PRACTICE— SPECIFICATION  OF  ERROR. 

Deveeeux  et  al.  V.  Hunter  et  al. 

In  case  of  protest  against  a  mineral  application  the  local  office  is  authorized  to  order 
a  hearing  to  determine  the  character  of  the  claim,  and  whether  there  has  been 
due  compliance  with  the  mining  law. 

Specifications  of  error  should  clearly  aiid  concisely  designate  the  alleged  errors. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  August  28,  1890. 

I  have  considered  the  appeal  of  G-.  W.  Hunter  et  aL,  cl  aimants  for  the 
Mount  Yale  placer  claim,  survey  No.  3976,  application  No.  3185,  filed 
July  10, 1885^  in  the  Leadville,  Colorado,  land  office,  from  your  office 
decision  of  February  13, 1889,  r^ecting  said  application  and  holding  the 
same  for  cancellation. 

The  record  shows  that  on  July  10,  1885,  G.  W.  Hunter  et  aZ.,  filed  in 
the  local  land  office  at  Leadville,  Colorado,  a  plat,  as  required  by  law, 
of  their  claim  upon  the  Mount  Yale  placer,  containing  144.5  acres. 
Notice  of  application  for  a  patent  was  published  from  July  11,  to  Sep- 
tem  13, 1885.  No  adverse  claim  was  filed.  On  the  27th  day  of  August, 
1885,  Thomas  G.  and  John  J.  Devereux  filed  in  the  local  office  their  pro- 
test against  the  application,  alleging  that  the  claim  is  not  placer  land, 
and  that  it  embraces  within  its  boundaries  a  portion  of  a  number  of 
known  lode  claims,  among  which  are  the  Inez,  Big  Missouri,  St.  John 
and  Albert  Emerald,  upon  all  of  which  the  assessment  work  has  been 
done  from  year  to  year  according  to  law,  and  the  same  verified  by  affi- 
davit of  record  in  the  recorder's  office  of  the  proper  county.  No  action 
was  taken  upon  this  protest.    On  the  9th  day  of  March,  1886,  G.  W. 
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Hauter  et  al.  made  their  application  to  purchase  the  tract  in  contro- 
versy, and  on  the  10th  day  of  March  said  protestants  filed  in  the  local 
office  a  second  protest,  in  which  they  re-affirm  the  grounds  alleged  in 
the  first,  and  allege  three  other  grounds,  in  effect,  alleging  that  all  the 
ground  embraced  within  said  placer  mining  claim  is  strictly  lode  mining 
ground,  inaccessible  to  water,  and  that  neither  the  sum  of  $500,  nor  any 
other  sum  whatever,  has  been  expended  upon  said  pretended  placer 
claim,  or  for  its  benefit,  for  the  purpose  of  working  or  developing  the 
same  as  placer  mining  ground.  And  that  said  pretended  placer  claim 
was  located,  has  been  held,  and  is  now  sought  to  be  entered  by  appli- 
cants solely  for  the  valuable  lode  mineral  deposits  which  underlie  it, 
and  for  no  other  purpose.  And  upon  these  facts  protestants  base  the 
charge  that  said  placer  claim  is  fraudulent  and  the  allowance  of  the 
entry  and  issuance  of  a  patent  would  be  a  fraud  upon  the  government 
and  upon  the  protestants.  On  the  11th  day  of  March,  1886,  the  prot- 
estants filed  in  the  local  office  the  affidavits  of  Adam  Paterson  and 
Bobert  Berry,  corroborating  their  protest,  in  so  far  as  the  character  of 
the  ground  included  in  the  boundaries  of  the  placer  not  being  placer 
ground  and  that  the  placer  survey  is  intersected  with  lode  mining  claims. 
Thereupon,  a  hearing  was  ordered  by  and  had  before  the  local  officers, 
at  which  both  parties  appeared  and  introduced  testimony. 

Upon  the  evidence  introduced  before  them,  the  register  and  receiver 
did  not  agree,  and  rendered  opinions  accordingly,  the  receiver  in  favor 
of  the  entry,  and  the  register  against  it  From  their  decisions  the  par- 
ties, respectively,  appeal  to  your  office,  and  thereupon  your  office,  on 
the  13th  day  of  February,  1889,  found  that  the  lands  involved  are  not 
placer  lands,  subject  to  entry  under  the  mining  laws,  and  rejected  the 
application  and  held  it  for  cancellation.  From  your  decision  the  appli- 
cants for  patent  appeal. 

The  appellant  assigns  several  grounds  of  alleged  error.  One  of  the 
errors  urged  and  relied  on  is,  that  the  local  officers  had  no  authority  to 
order  a  hearing,  and  that  the  Department  of  the  Interior  has  no  juris- 
diction in  the  premises. 

The  order  for  a  hearing  was  properly  made  by  the  local  officers.  The 
jurisdiction  of  the  land  department  to  order  a  hearing  to  determine 
whether  there  has  been  due  compliance  with  the  mining  law  is  too  well 
settled  to  admit  of  extended  discussion.  Sweeney  v.  Wilson,  10  L.  D., 
157 ;  Bodie  Tunnel  and  Mining  Company  v.  Bechtel  Oousolidated  Mining 
Company,  1 L.  D.,  584 ;  Alice  Placer  Mine,  4  L.  D.,  314. 

The  fourth,  fifth  and  sixth  errors  assigned  by  appellant  are  largely 
in  the  nature  of  reasons  or  arguments,  and,  in  my  judgment,  present 
immaterial  questions,  when  viewed  in  the  light  of  the  record  in  the  case. 
The  seventh  and  last  assignment  of  error  is :  ^'  Because  of  the  manifest 
errors  in  the  conclusions  of  law  and  fact  arrived  at  by  the  Commis- 
sioner in  making  the  decision  appealed  from."  This  specification  is  too 
indefinite  to  present  any  question. 
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Rule  of  Practice  88  requires  a  specification  of  errors,  '*  which  shall 
clearly  and  concisely  designate  the  errors  of  which  he  complains." 

After  carefully  examining  all  of  the  evidence  in  the  case,  I  find  there- 
from the  facts  to  be  substantially  as  found  by  your  office,  which  are  set 
out  in  said  decision,  and  are  hereby  referred  to  as  folly  as  if  set  out 
herein.  I  find  no  reason  for  disturbing  the  decision  appealed  from,  and 
it  is  accordingly  affirmed. 


PRIVATE  CASH  ENTRY— NON-MINERAL.  AFFIDAVIT. 

George  S.  Bush. 

A  non-mineral  affidavit  is  properly  requ  ired  to  accompany  an  application  to  make 
private  cash  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  27, 1890. 

This  is  an  appeal  by  Oeorge  S.  Bnsh  from  your  office  decision  of 
March  29, 1889,  affirming  the  action  of  the  local  office  in  rejecting  his 
several  applicatians  to  make  private  cash  entries  for  certain  described 
(offered)  tracts  in  T.  30  N.,  B.  5  W.,  Seattle,  Washington,  ^<  becanse  no 
non-mineral  affidavit  accompanies  the  same." 

The  tracts  involved,  if  <'  valuable  for  minerals,"  are  reserved  from  sale 
(Sec.  2318  B.  S.),  and  consequently  not  subject  to  private  entry.  The 
non-mineral  affidavit  is  simply  the  means  adopted  by  the  Department 
for  ascertaining  the  character  of  land*  so  applied  for,  and  consequently 
by  requiring  it  the  Department  neither  adds  to  nor  subtracts  (as  ap- 
pellant contends)  from  the  statute.  By  your  office  letter  of  September 
24, 1872,  such  affidavit  was  made  a  requisite  to  ^^  all  entries  under  the  ag- 
ricultural land  laws  "  in  the  Olympia,  now  Seattle,  land  district.  The 
pending  applications  were  therefore  properly  rejected  for  failure  to  flle 
the  same. 

The  decision  appealed  from  is  affirmed. 


OSAGE  liAND— ACTUAIi  SETTLBMBNT. 

United  States  v.  Sweeney. 

Actual  settlement  mast  be  shown  by  residence  following  the  alleged  act  of  settlement, 
and  the  proof  reqnired  to  establish  the  fact  of  sach  settlement  under  the  aot  of 
May  28, 1880,  is  no  less  in  degree  thau  the  proof  reqnired  nnder  the  pre-emption 
law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OfflcCj  August  29, 1890. 

I  have  considered  the  appeal  of  S.  S.  Singer,  transferee  fi*om  the  de- 
cision of  your  office  cancelling  Osage  cash  entry  made  by  Dennis  Swee- 
ney for  the  W.  J  SB.  i  Sec.  19,  T.  33  S.,  B.  6  W.,  6th  P.  M.  Wichita 
series,  Topeka,  Kansas. 
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This  entry  was  held  for  caucellatioii  as  fraadulent  upon  the  report  of 
Special  Agent  Drew,  bat  afterwards  a  hearing  was  ordered  before  the 
local  officers  and  thereat  M.  C.  McLaiu,  Esq.,  appeared  as  attorney  for 
A.  E.  Lee  and  S.  S.  Siiiger  transferees.  Upon  the  testimony  taken  on 
the  trial  the  local  officers  found  that  said  entry  was  fraadulent  for  want 
of  residence,  improvement  and  cultivation,  and  recommended  the  can- 
cellation of  the  entry.  From  this  decision  no  appeal  was  filed,  and  on 
October  27, 1888,  your  office  declared  said  decision  final  for  failure  to 
appeal  therefrom,  and  canceled  the  entry. 

On  February  12, 1889.  the  local  officers  transmitted  to  your  office  an 
appeal  from  the  judgment  of  your  office,  which  you  declined  to  enter- 
tain  for  the  reason  that  said  parties  received  due  notice  of  the  decision 
of  the  local  office,  and  failed  to  appeal  within  the  prescribed  time. 
Whereupon  appellant  applied  for  a  writ  of  oer^toran  which  was  granted, 
and  said  appeal  is  now  before  me. 

In  his  final  proof  the  claimant  states  that  he  first  made  settlement 
and  establish^  actual  residence  on  the  land  the  18th  day  of  May,  1881, 
and  yet  his  final  proof  was  made  June  2, 1881,  having  remained  on  the 
land  only  fifteen  days  from  the  date  of  settlement  to  date  of  final  proof. 
ISo  declaratory  statement  was  filed  until  June  9th — seven  days  after, 
making  final  proof  and  the  day  his  cash  entry  was  allowed. 

Oonsidering  the  fact  that  his  final  proof  was  submitted  within  fifteen 
days  from  the  date  of  his  alleged  settlement,  in  connection  with  the 
testimony  taken  on  the  hearing,  which  shows  that  he  left  the  claim 
shortly  afterwards,  having  mortgaged  it  to  secure  a  loan  of  one  hundred 
and  twenty-five  dollars,  negotiated  with  B.  F.  Lee  as  agent,  who  was 
also  the  husband  of  A.  E.  Lee,  who  afterwards  purchased  the  land,  it 
shows  that  he  never  established  a  bona  fide  settlement  and  residence 
upon  the  laud,  as  contemplated  by  the  act.  The  improvements  with 
the  exception  of  an  acre  or  two  of  plowed  ladd,  were  made  by  a  former 
settler,  and  the  assignees  failed  to  show  that  the  entryman  ever  occu- 
pied the  dug-out  a  single  night.  The  local  officers  found  that  Sweeney 
never  occupied  the  house  and  never  had  a  residence  upon  the  land. 
This  finding  is,  in  my  judgment,  amply  supported  by  the  evidence. 

The  main  allegation  of  error  in  the  appeal  of  Singer  from  the  decision 
of  your  office  is,  in  holding  that  the  law  governing  Osage  entries  re- 
quires residence,  improvement  and  cultivation,  that  it  only  requires 
that  be  shall  be  an  actual  settler  on  the  land  at  date  of  entry,  having 
the  qualification  of  an  preemptor.  Such  is  not  the  rule  of  this  Depart* 
ment.  Actual  settlement  must  be  shown  by  residence  following  the 
alleged  act  of  settlement,  and  the  proof  required  to  establish  the  fact 
of  actual  settlement  under  the  act  of  May  28,  1880,  (21  Stats.,  143), 
governing  Osage  entries,  is  no  less  in  degree  than  the  proof  required 
under  the  pre-emption  law.  United  States  v.  Atterbery,  (10  L.  D.,  36) ; 
United  States  v.  Jones  (lb.  23). 

The  decision  of  your  office  is  affirmed. 
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0 

PRACTICE— AFFIDAVIT  OF  CONTEST. 

HANES  «?.  Beattt. 

■ 

Where  a  contestant  preaents  at  the  local  office  an  affidavit  of  contest  properly  pre- 
pared for  signaturCi  and  ready  for  the  administration  of  the  oath  thereto  by  him- 
self and  corroborating  witnesses,  it  is  the  duty  of  one  of  the  local  officers,  if  called 
npon  so  to  do,  to  administer  said  oath  to  said  contestant  and  his  witnesses,  pre- 
paratory to  filing  such  affidavit ;  and  the  failure  or  refusal  of  the  local  office  to 
take  such  action  will  not  defeat  the  contestant's  right  of  priority. 

'Fxr%t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  August  29,  1890. 

I  have  considered  the  case  of  Abram  0.  Hanes  v.  Robert  M.  Beatty,  on 
appeal  by  Hanes  from  your  office  decision  of  Febrnary  8, 1889,  sastain- 
ing  the  action  of  the  local  officers,  and  awarding  to  Beatty  a  prior  right 
to  contest  the  homestead  entry  made  by  James  L.  Plnmmer,  December 
19, 1879,  for  the  8W.  \  Sec.  28,  T.  22  S.,  B.  34  W.,  Garden  City,  Kansas. 

The  evidence  fihows  that  on  the  morning  of  Jane  21, 1888,  the  said 
Beatty,  accompanied  by  two  corroborating  witnesses,  appeared  at  the 
<< filing  window"  of  the  local  office,  with  the  intention  of  initiating  con- 
test against  said  Plnmmer's  homestead  entry.  As  a  basis  for  such  con- 
test, one  of  Beatty's  corroborating  witnesses,  David  F.  Speare,  pre- 
sented to  the  filing  clerk  of  the  office,  Mr.  W.  W.  Glasscock,  an  affidavit 
that  had  previously  been  prepared,  except  that  the  names  of  the  con- 
testant and  of  his  corroborating  witnesses  were  not  written  on  the  face 
of  the  paper,  and  they  had  not  signed  the  same ;  and  he  requested  that 
the  oath  be  administered  to  the  three  (Beatty  and  his  two  witnesses) 
then  and  there  present.  What  then  occurred  is  thus  stated  by  Mr. 
Speare  in  his  testimony  taken  at  the  hearing: 

I  was  the  first  man  at  the  window  of  the  land  o£Qce.  Robert  M.  Beatty,  contestant, 
and  Charles  Q.  Lindgren,  were  by  my  side  when  I  handed  the  papers  to  Glassoock. 
He  looked  at  the  papers»put  the  number,  46,162/  on  the  affidavit,  and  said  I  would 
have  to  go  before  a  notary  public  and  be  sworn.  I  told  him  the  contestant  and  cor- 
roborating witnesses  were  in  readiness  to  sign  the  affidavit  and  be  sworn— which  I 
had  seen  done  before  at  the  window  of  the  land  office.    He  said  he  would  not  do  it. 

The  same  witness  further  states  that  Mr.  Gieary,  special  examiner  of 
your  office,  informed  him  that  the  contest  papers  could  be  signed  at  the 
window  and  sworn  to  by  the  register  or  receiver  of  the  land  office. 

Contestant,  Hanes,  in  his  testimony  at  the  hearing,  says : 

There  was  another  party  at  the  door  at  the  time  the  door  opened.  The  other  party, 
a  little  in  advance,  put  his  papers  in  the  window.  The  clerk  looked  at  the  papers. 
Said  he,  ''  They  are  not  dated  nor  sworn  to ;  they  are  worthless."  I  think  those  are 
about  the  words  he  used,  as  near  as  X  can  recollect. 

The  filing  clerk,  Glasscock,  testifying  upon  the  same  point,  says : 
<^The  papers  being  incomplete,  I  told  the  person  presenting  said  papers 
to  go  and  have  them  fixed  up." 
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Beiui;  asked  in  what  respect  the  papers  were  incomplete,  the  witness 
said :  <'  The  contestant  had  not  been  sworn  to  the  affidavit  of  contest, 
and  no  corroborating  witnesses  appeared  on  the  corroborating]:  affida- 
vit ; "  but  he  does  not  state  that  he  made  this  explanation  to  the  person 
presenting  the  affidavit. 

Beatty  and  his  corroborating  witnesses  went  to  the  nearest  notary's 
office,  where  the  oath  was  administered  to  them  and  the  blanks  that 
had  before  existed  in  the  contest  affidavit  were  filled,  and  within  half 
an  hour  they  returned  to  the  land  office,  and  again  tendered  said  affi- 
davit. 

In  the  meantime,  however,  Hanes  had  offered  his  affidavit  of  contest, 
which  had  been  received  and  noted.  Upon  Beatty's  return,  and  the 
(second)  presentatiou  of  his  affidavit,  the  receiver  inquired  into  the 
facts  of  the  case,  and  upon  being  informed  thereof,  directed  that  Beat- 
ty's contest  be  held  as  having  been  filed  prior  to  that  of  Hanes.  Upon 
consideration  of  the  testimony  taken  at  the  hearing  (the  substance  of 
which  has  been  hereinbefore  given),  the  register  and  receiver  found  the 
rights  of  Beatty  to  be  superior  to  those  of  Hanes.  Thereupon  Hanes 
{ippealed- toyour  office,  which  affirmed  the  judgment  of  the  local  officers. 
Hanes  now  appeals  to  the  Department. 

In  my  opinion,  the  objections  made  by  the  filing  clerk  to  the  affidavit 
of  contest,  whether  those  stated  by  himself  or  those  stated  by  the  con- 
testant, are  insufficient  and  unsatisfactory.  It  was  the  duty  of  one  of 
the  local  officers,  when  called  upon  to  do  so,  to  administer  the  oath  to 
the  contestant  and  his  witnesses.  It  was  the  duty  of  the  witnesses  to 
subscribe  the  affidavits  in  his  presence,  and  the  law  presumes  that  they 
did.  After  the  affidavits  were  subscribed  and  the  oath  administered  it 
was  the  duty  of  the  officer  administering  the  oath  to  add  in  the  jurat 
the  date  when  the  affidavit  was  ''  subscribed  and  sworn  to  before  "  him. 

The  affidavits  were  in  a  proper  condition  to  sign  and  have  the  oath 
administered  when  presented.  The  contestant  did  all  he  could  or  was 
required  under  the  law  to  do.  If  neither  of  the  local  officers  were  pres- 
ent, the  applicant  to  contest  ought  not  to  lose  his  rights  because  of 
their  neglect.  (Lytic  v.  State  of  Arkansas,  9  How.,  333).  Beatty  had 
substantially  complied  with  the  requirements  of  the  law ;  and  your  de- 
cision awarding  to  him  the  prior  right  of  contest  is  affirmed. 
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ARII>  L.AXDS-ClBCULiAli. 

Departme^nt  of  the  Interior, 

General  Land  Office, 
WiMhingtanj  D.  C,  August  9,  1890. 

Registers  and  Receivers^  United  States  Land  Offices. 

Gentlemen  :  Ou  the  5th  of  August,  1889,  9  L.  D.,  282,  a  circular 
was  addressed  to  you  by  direction  of  the  Hon.  Secretary  of  the  Interior, 
calling  your  attention  to  the  provisions  of  the  act  of  October  2,  1888, 
25  Stat.,  526,  relative  to  the  lands  in  the  arid  regions  of  the  United 
States  and  iustructing  you  thereunder,  which  reads  as  follows,  viz: 

Information  having  reached  this  Department  that  parties  are  endeavoring  to  make 
filings  on  arid  lands  reserved  for  reservoirs^  irrigating  ditches,  and  canals,  and  for  the 
purpose  of  controlling  the  waters  of  lakes  and  rivers  and  their  tributaries  in  the  arid 
regions,  I  am  directed  by  the  Hon.  Secretary  of  the  Interior  to  call  your  special  atten- 
tion to  the  act  of  Cong  ress  approved  October  2, 188U,  U.  S.  Statntes  at  Large,  vol.  25, 
page  526,  as  follows : 

'*  For  the  purpose  of  investigating  the  extent  to  which  the  arid  region  of  the  United 
States  can  be  redeemed  by  irrigation,  and  the  segregation  of  the  irrigable  lands  in 
such  arid  region,  and  for  the  selection  of  sites  for  reservoirs  and  other  hydranlic  works 
necessary  for  the  storage  and  utilization  of  water  for  irrigation  and  the  prevention 
of  floods  and  overflows,  and  to  make  the  necessary  maps,  including  the  pay  of  em- 
ployes in  field  and  in  office,  the  cost  of  all  instruments,  apparatus,  and  materials, 
and  all  other  necessary  expenses  connected  therewith,  the  work  to  be  performed  by 
the  Geological  Survey,  under  the  direction  of  the  SecrefKry  of  the  Interior,  the  sum 
of  one  hundred  thousand  dollars  or  so  much  thereof  as  may  be  neceasary.  And  the 
Director  of  the  Geological  Survey,  under  the  supervision  of  (he  Secretary  of  the  In- 
terior, shall  make  a  report  to  Congress  on  the  first  Monday  in  December  of  each  year, 
showing  how  the  said  money  has  been  expended,  the  amount  used  for  actual  survey 
and  engineer  work  in  the  field  in  locating  sites  for  reservoirs,  and  an  itemized  account 
of  the  expenditures  under  this  appropriation.  And  all  the  lands  which  may  here- 
after be  designated  or  selected  by  such  United  States  surveys  for  sites  for  reservoirs, 
ditches,  or  canads  for  irrigation  purposes  and  all  the  lands  made  susceptible  of  irri- 
gation by  such  reservoirs,  ditches,  or  canals  are  from  this  time  henceforth  hereby 
reserved  from  sale  as  the  property  of  the  United  States,  and  shall  not  be  subject  after 
the  passage  of  this  act  to  entry,  settlement  or  occupation  until  further  provided  by 
Xaw :  Providedf  that  the  President  at  any  time  in  his  discretion,  by  proclamation,  may 
open  any  portion  or  all  of  the  lands  reserved  by  this  provision  to  settlement  under 
the  homestead  laws.'' 

The  object  sought  to  be  accomplished  by  the  foregoing  provision  is  unmistakable. 
The  water  sources  and  the  arid  lands  that  may  be  irrigated  by  the  system  of  national 
irrigation  are  now  reserved  to  be  hereafter,  when  redeemed  to  agrioolture,  transferred 
to  the  people  of  the  Territories  in  which  they  are  situated  for.homeeteads.  The  act 
of  Congress  and  common  Justice  require  that  they  should  be  faithfuUy  preserved  for 
these  declared  purposes. 

The  statute  provides  that  all  lands  which  may  hereafter  be  designated  or  selected 
by  the  Geological  Survey  as  sites  for  reservoirs,  ditches,  or  canals  for  irrigating  pur- 
poses, and  all  lands  made  susceptible  of  irrigation  by  such  reservoirs,  ditchee,  or  canals 
are  since  the  passage  of  said  act  absolutely  reserved  from  sale  as  property  of  the 
United  States,  and  shall  not  be  subject  after  the  passage  of  the  act  to  entry,  settle- 
ment, or  occupation  until  further  provided  by  law,  or  the  President,  by  proclamation, 
may  open  said  lands  to  settlement. 
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Neither  individaals  nor  oorporations  have  the  right  to  make  filings  npon  any  lands 
thns  leserved,  nor  can  they  he  permitted  to  ohtain  control  of  the  lakes  and  streams 
that  are  snsceptihle  of  nses  for  irrigating  purposes. 

Yon  willy  therefore,  immediately  cancel  all  filings  made  since  October  2,  lB8d,  on 
snch  sites  for  reservoirs,  ditches,  or  oaaals  for  irrigating  purposes  and  all  lands  that 
may  be  snsoeptible  of  irrigation  by  snch  resenroirs,  ditches,  or  canals,  whether  made 
by  indiyidnals  or  oorporations,  and  yon  will  hereafter  receive  no  filings  upon  any 
such  lands. 

This  order  you  will  carry  into  effect  without  delay. 

It  is  foand  that,  notwithstaiidiug  said  act  and  the  instractions  given 
thereunder  by  said  circalar,nainerou8  filings  and  entries  of  lands  witliin 
the  arid  regions  appear  to  have  been  permitted  to  be  made,  sabsequent 
to  October  2, 1888,  the  date  of  the  passage  of  the  act.  These  entries 
and  filings  were  made  at  the  risk  of  the  parties. 

Under  date  of  the  2d  of  April,  1890,  the  matter  of  the  proper  course 
of  proceeding  under  said  act  was  submitted  by  this  office  to  the  Hon. 
Secretary  of  the  Interior  with  a  request  for  instructions  therein.  It 
appears  that  the  subject  was  laid  by  the  Secretary  before  the  Hon. 
Attorney-General  for  his  opinion,  who,  under  date  of  the  27th  of  May, 
1890,  gave  an  opinion  from  which  the  following  is  an  extract,  viz: 

The  ohjeot  of  the  act  is  manifest.  It  was  to  prevent  the  entry  npon  and  the  settle- 
ment and  sale  of  all  that  part  of  the  arid  region  of  the  pnhlio  lands  of  the  United 
States  which  conld  he  u^roved  hy  general  system  of  irrigation,  and  all  lands  which 
might  be  designated  or  selected  by  the  Uuited  States  surveys  as  sites  for  the  reser- 
voirs, ditches,  or  canals  in  snch  systems.  Uaquestionably  it  would  seriously  interfere 
with  the  operation  and  purpose  of  the  act  if  the  sites  necessary  for  reservoirs  in  such 
plan  of  irrigation  could  he  entered  upon  hy  homestead  settlers.  So,  too,  it  would  bo 
obvionsly  m^ust  if  pending  the  survey  made  with  a  view  to  their  segregation  for 
improvement  by  irrigation  these  lands  should  be  entered  upon  and  settled  as  arid 
lands  of  the  United  States.  It  was,  therefore,  the  purpose  of  Congress  by  this  act  to 
suspend  all  rights  of  entry  npon  any  lauds  which  would  come  within  the  improving 
operation  of  the  plans  of  irrigation  to  be  reported  by  the  Director  of  the  Geological 
Survey  under  this  act.  Language  could  hardly  be  stronger  than  are  the  words  of 
the  act  in  expressing  this  intention. 

All  the  lauds  which  may  hereafter  be  designated  or  selected,  etc.,  are  from  this 
time  henceforth  hereby  reserved  from  sale,  etc.,  and  shall  not  be  subject  after  the 
passage  of  this  act  to  entry,  etc.,  until  further  provided  by  law. 

There  can  be  no  question  that  if  an  entry  was  made  npon  land  which  was  there- 
after designated  in  a  United  States  survey  as  a  site  for  a  reservoir,  or  which  was  by 
such  reservoir  made  susceptible  of  irrigation,  the  entry  would  be  invalid,  and  the 
land  so  entered  upon  would  remain  the  property  of  the  United  States,  the  reservation 
thereof  dating  back  to  the  passage  of  this  act. 

The  far^reaohing  eftect  of  this  construction  cannot  deprive  the  words  of  the  act  of 
their  ordinary  and  necessary  meaning.  The  proviso  that  ^'  the  President  at  anytime 
in  his  discretion,  by  proclamation,  may  open  any  portion  or  all  of  the  lands  so  re- 
served," was  the  legislative  mode  of  modifying  and  avoiding  the  far-reaching  eifect 
of  the  act,  whenever  it  should  appear  to  the  Executive  to  have  too  wide  an  operation. 
Entries  shonld  not  be  permitted,  therefore,  upon  any  part  of  the  arid  regions  which 
might  possibly  come  within  the  operation  of  this  act. 

These  proceedings  having  consnmed  some  time,  I  am  now  in  receipt 
of  the  Secretary's  letter  of  the  4th  instant,  in  which,  after  allading  to 
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previoas  correspondence  and  the  opinion  of  the  Attorney-General  from 
which  an  extract  is  above  quoted,  he  directs  that  this  office  shall  pro- 
ceed to  carry  the  law  ^^  into  effect,  according  to  the  terms  and  instrac- 
tions  already  existing  from  the  Secretary,"  referring  to  the  instractions 
contained  in  circular  of  Angust  5, 1889,  above  given. 

I  have  to  call  yonr  special  and  particular  attention  to  the  foregoing 
order  from  the  head  of  the  Department,  and  to  direct  in  reference  to 
the  subject  matter  that  yon  proceed  strictly  in  accordance  therewith. 
Although,  in  any  case,  there  be  at  the  time  no  designation  of  the  land 
involved  therein  as  a  selection  for  a  site  or  sites  for  reservoirs,  ditches, 
or  canals  for  Irrigation  purposes,  or  as  laud  thereby  made  susceptible  of 
irrigation,  that  fact  is  not  to  be  considered  as  showing  that  the  land  is 
open  to  entry,  as,  although  not  yet  so  selected,  it  may  be  liable  to  such 
selection,  under  said  act,  which  is  held  to  withdraw  all  lands  so  liable 
from  disposal.  You  will,  therefore,  permit  no  entry  orfilingof  any  lands 
lying  within  the  arid  regions  that  may  be  included  in  your  land  district, 
on  any  condition  whatever,  but  will  promptly  reject  any  application 
that  may  be  made  for  such  an  entry  or  filing,  with  the  usual  right  of 
appeal.  Tou  will  take  any  necessary  action  to  ascertain  the  proper 
limits  of  the  arid  regions,  and  whether  any  lands  in  your  districts  are 
included  therein,  and  if  you  have  any  doubt  thereof,  yon  may  submit 
the  question  to  this  office  for  specific  instructions.  ^ 

Any  entries  or  filings  of  lands  within  the  arid  regions  which  may  have 
already  been  allowed,  subsequent  to  the  passage  of  the  act  of  October 
2, 1868,  and  reported  to  this  office,  will  be  taken  up  and  acted  upon 
according  to  the  principles  indicated  herein,  as  soon  as  practicable  in 
the  course  of  official  business. 
Very  respectfully, 

Lewis  A.  Geoff, 

Commissioner. 


SV^AMP  L.ANI>    INDEMNITY  CLAIM. 

State  of  Illinois,  (Livingston  County). 

Iq  the  investigatioa  of  claims  under  the  swamp  grant  the  proceedings  of  the  special 
agent  should  be  in  accordance  with  departmental  regulations. 

Secretary  Noble  to  tJie  Commissioner  of  the  General  Land  Office j  August 

30,  1890. 

The  State  of  Illinois  has  appealed  from  your  office  decision  of  May 
14,  1887,  rejecting  its  application  for  cash  indemnity  for  certain  lands 
in  Livingston  county,  in  said  State,  alleged  to  be  swamp  and  overflowed, 
and  if  so,  inuring  to  the  State  under  the  acts  of  September  28, 1850 
(9  Stat.,  519),  and  March  2,  1855  (10  Stat.,  634). 

In  the  investigation  of  the  claimed  swamp-lands  of  this  county,  ac- 
cording to  the  record  transmitted,  there  appears  to  have  been  no  pre- 
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teoBe  even,  on  the  part  of  the  special  agent  of  yoar  office  (Mr.  W.  F. 
Elliott),  of  complying  with  the  rales  and  regulations  of  the  Department 
relative  to  the  taking  of  proofs  in  ca^es  of  swamp-land  indemnity 
claims  (Oopp's  Land  Laws,  Ed.  of  1882,  Vol.  2, 1042). 

(1)  Under  these  rules,  the  agent  is  requested  to  secure  such  reliable 
information  as  he  can  obtain  from  personal  examination  and  observa- 
tion. The  agent  reports  that  he  made  a  ^^  personal  examination  ^ ;  the 
State  -agent  asserts  that  the  agent  of  your  office  '^  described  tbe  selec- 
tions simply  as  he  saw  them  while  driving  hurriedly  by  them  in  a 
buggy  ^ — ^furnishing  no  proof  of  this,  however,  beyond  his  own  asser- 
tion. Whether  the  assertion  be  true  or  not  is  a  matter  of  no  impor- 
tance, in  view  of  other  facts  disclosed  by  the  record. 

(2)  The  departmental  rules  require  that  the  agent  shall  obtain  <^a 
knowledge  of  the  land  during  a  series  of  years  extending  as  near  to  the 
date  of  the  grant  as  possible."  Instead  of  this,  the  agent  reports  the 
condition  of  the  land  as  he  found  it.  There  are  affidavits  of  five  per- 
sons, who  have  resided  in  said  county  from  sixteen  to  thirty-seven 
years,  to  the  effect  that  the  season  of  1886 — when  agent  Elliott  made 
his  examination — was  one  of  the  driest  ever  known  in  that  vicinity.  A 
comparison  of  Agent  Elliott^s  report  with  that  of  Special  Agent  Walker, 
of  your  office,  relative  to  some  of  the  same  tracts,  would  seem  to  cor- 
roborate this  statement,  and  show  that  his  report,  if  correct,  must  have 
shown  the  condition  of  the  tracts  referred  to  in  a  very  exceptional  year. 

(3)  The  departmental  rules  require  that  the  agent  shall  inform  him- 
self of  the  character  of  the  land  not  alone  by  personal  examination  and 
observation,  but  "  by  inquiry  of  the  owner  or  resident,  if  any  there  be, 
and  of  persons  residing  in  the  vicinity  having  personal  knowledge  of 
the  past  and  present  character  of  the  land."  In  all  properly  conducted 
examinations,  the  affidavits  of  such  owners,  residents,  or  persons  resid- 
ing in  the  vicinity,  are  taken,  and  transmitted  with  the  record ;  but 
nothing  of  the  kind  appears  in  this  case.  On  the  contrary,  the  special 
agent  says  (see  last  page  of  his  report) : 

In  this  embarrassing  case  I  had  to  act  golely  on  my  own  judgment  as  to 
the  correctness  of  my  position  on  any  tract  of  land. 

(4)  (Tpon  the  completion  of  this  examination,  at  least  thirty  days 
notice  shall  be  given  the  State,  or  claimants  under  the  State,  of  the  time 
and  place  when  and  where  testimony  will  be  received  touching  the  char- 
acter of  the  lands  described.  Agent  Elliott  gave  no  such  notice  (ac- 
cording to  the  twelfth  assignment  of  error  herewith) ;  he  makes  no  rec- 
ord of  any  such  notice ;  on  the  contrary  he  mentions  as  a  matter  of 
dissatisfaction  the  fact  that  the  State  Agent  (Mr.  Hitt),  or  his  deputy 
(Mr.  Lewis),  '*  have  one  or  both  been  here  all  the  time,"  and  complains 
of  it  as  '<  a  source  of  annoyance."  (See  bottom  of  first  page  of  Report.) 
He  seems  not  to  have  had  the  least  idea  that  they  were  his  appointed 
co-workers,  whose  duty  it  was  to  assist  in  the  task  of  determining  what 
land  belonged  to  the  State  and  what  to  the  United  States  government. 
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(5)  Having  been  properly  notified,  the  State  should  be  given  oppor- 
tunity to  offer  '<  the  testimony  of  at  least  two  respectable  and  disinter- 
ested witnesses  who  have  personal  and  exact  knowledge  of  the  conili- 
tion  of  the  laud  during  a  series  of  years."  In  all  properly  conducted 
examiuations,  the  affidavits  of  such  witnesses  on  the  part  of  the  State 
are  taken,  and  transmitted  with  the  record.  But  no  such  testimony 
appears  in  this  case ;  and  as  matter  of  fact  none  was  taken. 

It  will  be  seen  that  in  several  important  respects  the  examination  in 
the  case  at  bar  has  failed  to  comply  with  the  requirements  of  the  de- 
partmental regulations.  The  facts  furnished  in  the  report  of  the  agent 
of  your  office  are  wholly  insufficient  to  serve  as  a  basis  for  action  by 
your  office  or  the  Department,  either  in  accepting  or  rejectiug  the  claim 
of  the  State.  As  was  said  by  the  Department  in  the  case  of  Hardin 
County,  Iowa  (6  L.  D.,  236) : 

The  evidence  already  presented  as  to  the  claim  under  consideration  certainly  does 

not  bind  year  office  or  the  Department  to  a  final  adjadicatioD 

To  hold  that  it  does  wonld  be  contrary  to  reason,  and  would,  in  effect,  lead  to  the 
final  adjudication,  certification,  and  passing  of  rifi^hts  and  titles  in  yiolationoflaw — 
which,  as  to  claims  of  the  class  here  in  question,  requires  due  proof  before  the  Com- 
missioner of  the  General  Land  Office. 

It  being  clear  that,  in  the  case  at  bar,  ^<  due  proof  of  the  character 
of  the  lands  in  question  has  not  been  given,  you  are  directed  to  cause 
a  re-examination  thereof  to  be  made  in  accordance  with  departmental 
regulations  for  such  causes  made  and  provided. 


RAILROAD  GRANT-PRB-EMPTION  FILING. 

Union  Pacific  Ky.  Co.  v.  Haines.    (On  Review). 

The  existence  oi  n  prima  fade  valid  pre-emption  filing  of  record  at  the  date  when  the 
grant  grant  becomes  effective,  raises  a  presumption  of  settlement  as  alleged,  and 
of  the  actual  existence  of  the  claim,  which  is  conclusive  as  against  the  grant,  in 
the  absence  of  an  allegation  that  said  filing  was  void  ab  initio. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

September  1, 1890. 

On  November  30,  1889, 1  rendered  a  decision  in  the  case  of  Union 
Pacific  Railroad  Company  affirming  the  decision  of  your  office  rejecting 
the  claim  of  said  company  for  the  NW.  J  of  SB.  J  Sec.  3,  T.  3  S.,  R.  70 
W.,  Denver  Colorado,  upon  the  groand  that  the  tract  was  excepted 
from  the  operation  of  the  grant  by  reason  of  the  unexpired  filing  (de- 
claratory statement  No.  3180)  of  Fred  Shumph,  made  March  7,  1867, 
appearing  of  record  at  date  of  definite  location. 

Before  the  promulgation  of  said  decision  by  your  office,  counsel  for 
the  railway  company  filed  an  application  to  have  said  decision  recalled 
upon  the  ground  that  the  case  was  considered  by  the  Department  with- 
out having  the  whole  record  before  it.    It  is  alleged  in  said  application 
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that  the  pre-emption  claimant  whose  filing  appeared  of  record  at  date 
of  definite  location,  was  Fred  Schnaaffer  and  not  Fred  Shamph  as 
stated  in  the  decision  of  yonr  office  and  of  the  Department,  and  that 
the  files  and  records  of  yonr  office  show  that  a  hearing  was  had  in  the 
case  of  The  Denver  Pacific  Railroad  Company  against  Henry  Moore 
and  Fred  Schnaufier  involving  the  right  to  the  NW.  J  of  SE.  i  of  said 
section  3,  and  other  lands,  and  upon  the  testimony  presented  at  said 
hearing,  the  local  officers  tbnnd  that  said  Moore  and  Schnanifei*  never 
resided  upon  or  improved  or  cultivated  the  land,  and  recommended  the 
cancellation  of  the  declaratory  statements  1526  and  3180,  which  was 
affirmed  by  your  office  June  4,  1874,  holding  that  by  reason  thereof  the 
land  was  not  excepted  from  the  grant  to  the  company  and  that  as  their 
old  filings  had  then  expired,  the  case  was  closed. 

In  view  of  said  allegation,  I  recalled  said  decision  by  letter  of  Decem- 
ber 28, 1889,  and  on  January  8, 1890  you  returned  the  papers  and  also 
submitted  therewith  the  record  of  the  hearing  and  a  copy  of  the  decis- 
ion of  your  office  of  June  4,  1874,  referred  to  in  the  application  of  coun- 
sel for  the  railroad  company. 

The  records  of  your  office  show  that  declaratory  statement  3180  filed 
March  7, 1867  for  the  NVV.  J  of  8E.  J  Sec.  3  T.  3  8.,  R.  70  W.,  Denver, 
Colorado,  was  filed  by  Fred  Schnaufier  and  it  does  not  appear  that  any 
filing  for  said  tract  was  ever  made  by  Fred  Shumph  or  by  any  other  per- 
son except  the  one  above  mentioned. 

It  also  appears  that  a  hearing  was  had  in  the  case  of  the  Denver  Pa- 
cific Railroad  Company  v.  Senry  Moore  and  Fred  Schnaufier,  involving 
the  right  to  the  NW.  J  of  SE.  J  of  Sec.  3,  and  other  lands,  said  N  W.  i 
being  embraced  only  in  declaratory  statement  3180  of  Schnaufier ;  that 
upon  the  testimony  taken  at  said  hearing  the  local  officers  found  that 
said  Moore  and  Schnaufier  never  resided  upon,  improved  or  cultivated 
said  tract,  and  on  June  4,  1874,  your  office  in  passing  upon  said  case 
held  as  follows: — 

The  testimony  sabniitted  shows  that  uoitber  Moore  or  Schnaaffer  have  ever  re- 
sided upon  or  had  any  improvements  on  the  land  in  contest.  I  am  therefore  of  the 
opinion  that  at  the  date  of  the  railroad  right  attaching,  there  was  no  valid  snbsist- 
ing  claim  to  the  land  which  excepted  it  from  the  operation  of  the  grant. 

The  filings  of  Moore  aod  Schnaaffer  having  long  since  expired  by  limitation,  the 
case  has  been  closed. 

But  at  the  date  of  the  definite  location  of  the  road  this  tract  was  covered 
by  a  prima  facie  valid  pre  einption  filing  of  record,  and  said  filing  not 
having  expired  at  that  date  excepted  the  land  from  the  operation  of  the 
grant  for  all  time.  The  question  as  to  whether  the  pre-emptor  under 
such  filing  inhabited,  cultivated  and  improved  the  tract,  or  made  set- 
tlement thereon,  can  not  be  raised  by  the  company.  Such  a  filing  raises 
a  presumption  of  settlement  as  alleged,  and  of  the  actual  existence  of 
the  claim,  in  the  absence  of  allegations  that  it  was  void  ab  initio,  which 
ia  conclusive  as  against  the  grant*  Iforthern  Paciftc  Railroad  Company 
2497— yOL  IX 15 
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V.  Stovenour,  10  L.  D.,  645 ;  Korth'era  Pacific  Eailroad  Company  v. 
Fugelli,  ib.,  288 ;  Bandall  v.  St.  Paul  and  Sioax  City  Bailroad  Com- 
pany, ib.,  54. 

The  mere  fact  that  the  Commissioner,  upon  an  ex  |>ar^  hearing  ordered 
upon  the  application  of  the  company,  has  held  that  Schnauffer  never 
resided  upon  the  laud,  and  that  therefore  there  was  no  valid  subsisting 
claim  to  the  land  which  excepted  it  from  the  operation  of  the  grant  will 
not  prevent  the  Department  from  re-adjudicating  that  question  at  any 
time  prior  to  certification,  and  if  the  lands  so  excepted  had  been  certi- 
fied or  patented,  it  would  be  the  duty  of  this  Department,  under  the  act 
of  March  3, 1887  (24  Stat.,  656),  to  demand  of  the  company  a  reconvey- 
ance of  the  laud,  and  upon  refusal  of  the  company  to  reconvey,  to 
transmit  the  papers  to  the  Attorney  General  that  proceedings  might  be 
instituted  for  the  recovery  of  the  title.  (Boyer  v.  Union  Pacific  By. 
Co.  10  L.  D.  568). 

The  additional  record  submitted  with  your  letter  of  January  8, 1890, 
presents  no  grounds  for  reversing  the  decision  of  the  Department  of 
November  30, 1889,  and  it  is  therefore  affirmed. 


I»RIVATE  CLAIM— APPEAL-ACT  OP  FEBBTJARY  «5,  1869. 

Heibs  of  Alfred  Bent. 

The  proyisions  of  seotion  1,  act  of  Febraary  25, 1869,  do  not  authorize  an  appeal  from 
the  deciBion  of  the  looal  officers  on  claims  presented  under  the  Vigil  and  St.  Train 
grant. 

Acting  Secretary  Chandler   to  the  Commissioner  of    the  General  Land 

Office^  September  1, 1890. 

I  have  considered  the  appeal  of  George  Thompson  from  your  office 
decision  of  October  17, 1888,  refusing  to  consider  the  appeal  of  the  heirs 
of  Alfred  Bent  from  the  judgment  of  the  register  and  receiver  at  Pu- 
eblo, Colorado,  dated  February  23, 1874,  rejecting  their  claim  to  a  por- 
tion of  the  land  embraced  within  the  limits  of  the  private  land  claim  of 
Gomelio  Vigil  and  Geran  St.  Yrain,  known  as  the  Las  Animas  grant. 

Thompson  is  the  present  owner  of  the  derivative  claim  of  the  heirs 
of  Alfred  Bent,  under  the  Vigil  and  8t.  Vrain  grant. 

The  facts  in  connection  with  this  claim  are  fully  set  forth  in  the  vari- 
ous letters  from  your  office  addressed  to  the  local  officers  at  Pueblo,  and 
to  the  attorneys  in  the  case. 

The  only  question  to  be  determined  at  this  time  is,  should  the  ap- 
peal of  the  heirs  of  Alfred  Bent  from  the  decision  of  the  register  and 
receiver,  dated  February  23,  1874,  rejecting  their  claim  under  said 
grant,  be  taken  up  and  considered  and  decided  upon  its  merits. 

The  first  section  of  the  act  of  February  25, 1869  (15  Stat,  275),  pro- 
vides that  claimants  under  the  Vigil  and  St.  Vrain  grant  may  estab- 
lish their  claims  to  the  satisfaction  of  the  register  and  reoeiver^  bat  the 
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act  is  silent  as  to  the  right  of  appeal  from  the  decision  of  said  officers. 
Your  office,  however,  held  that  the  right  of  appeal  to  the  Commissioner, 
and  from  his  decision  to  the  Secretary,  existed,  and  Secretary  Delano, 
under  dates  of  October  27,  1874,  and  January  23, 1875,  affirmed  said 
judgment. 

Soon  after  the  last  mentioned  date,  William  Craig,  one  of  the  deriv- 
ative claimants  under  the  grant,  who  contended  that  the  right  of  ap- 
peal did  not  exist,  made  application  to  the  President  of  the  United 
States  for  an  order  directing  the  surveyor-general  of  Colorado  to  issue 
to  him  a  plat  of  the  land  awarded  to  him  by  the  register  and  receiver. 
The  President  referred  the  question  involved  to  the  Attorney  Qeneral 
for  an  expression  of  his  opinion.  In  this  opinion,  rendered  May  15, 
1876  (15  Opinions  Attorney-General,  94),  the  Attorney  General,  after 
full  consideration  of  the  question,  held  that  no  appeal  could  be  enter- 
tained by  the  Land  Department  from  the  decision  of  the  register  and 
receiver.  Acting  upon  this  opinion,  the  President  directed  that  plats 
of  the  land  awarded  to  Craig  by  the  register  and  receiver  issue  to  him, 
thus  holding  that  the  decision  rendered  by  those  officers  was  final. 

On  July  3, 1877,  the  supreme  court  of  the  District  of  Columbia,  upon 
the  application  of  Thomas  Leitensdorfer  for  a  writ  of  mandamus  to 
compel  the  Commissioner  of  the  General  Land  Office  to  proceed  with 
the  hearing  of  his  appeal  from  the  decision  of  the  register  and  receiver 
in  a  case  similar  to  the  one  now  under  consideration,  denied  said  ap- 
plication holding  that  no  appeal  lay  in  such  a  case,  and  in  the  case  of 
Craig  V.  Leitensdorfer,  decided  at  the  October  term,  1887  (123  U.  S., 
189),  the  supreme  court  declined  to  express  any  opinion  on  that  ques- 
tion. 

The  Department  is  thus  left  without  the  guidance  of  a  decision  by 
the  highest  judicial  tribunal  on  this  important  question.  In  view,  how- 
ever, of  the  opinion  of  the  Attorney  General,  the  action  of  the  Presi- 
dent of  the  United  States,  and  the  decision  of  the  supreme  court  of 
the  District  of  Columbia,  I  do  not  feel  that  I  would  be  justified,  atthis 
time,  in  holding  to  an  opinion  contrary  to  that  expressed  by  these  high 
officers  of  the  government,  and  the  judicial  tribunal  named. 

I  am  confirmed  in  this  opinion  by  the  action  of  Secretary  Teller,  in 
the  case  of  Eafael  Chacon  (2  L.  D.,  590),  and  by  the  further  fact  that 
approved  plats  of  survey,  of  the  land  awarded  by  the  register  and  re- 
ceiver, have  been  delivered  to  the  claimants,  as  evidence  of  title,  for  all 
the  land  confirmed  to  Vigil  and  St.  Yrain  by  the  act  of  June  1, 1860 
(12  Stat.  71),  with  the  exception  of  3042  acres,  and  of  this  amount  3006 
acres  were  awarded  to  different  claimants  by  the  register  and  receiver, 
and  the  claims  are  now  awaiting  adjustment  by  the  Land  Department. 

The  government  has  thus  parted  with  all  the  title  it  possessed  to 
nearly  all  the  land  confirmed,  and  the  remaining  portion  of  the  land 
embraced  within  the  exterior  limits  of  the  grant  has  been  declared  sub- 
ject to  settlement  and  entry  under  the  public  land  laws. 

Your  decision  is  therefore  affirmed. 
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SWAMP  LAND  CLAIM- WAXVER. 

Staie  op  Illinois  (Moultrie  County). 

The  claim  of  the  State,  while  i>endiug  ou  adjustment,  shonld  not  be  comddered  as 
'^ waived,"  in  the  absence  of  a  formal  waiver,  filed  with  the  record,  and  signed 
by  the  agent  of  the  State,  or  his  duly  anthorized  depnty . 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

30, 1890. 

The  State  of  Illinois  has  appealed  from  your  office  decision  of  Jan- 
uary 22, 1886,  rejecting  its  application  for  cash  indemnity  for  certain 
lands  in  Moultrie  county,  in  said  State,  alleged  to  be  swamp  and  over- 
flowed, and  if  so,  inuring  to  the  State  under  the  acts  of  September  28, 
1850  (9  Stat.,  519),  and  March  2, 1855  (10  Stat.,  634). 

There  are  eight  allegations  of  error,  which  are  word  for  word  the 
same  as  the  first  eight  allegations  of  error  in  the  case  of  Champaign 
county,  Illinois  (10  L.  D.,  121) ;  and  the  case  at  bar,  being  in  all  essen- 
tial respects  similiar  to  the  Champaign  county  case,  will  be  reconsidered 
and  disposed  of  by  your  office  in  accordance  with  the  rules  laid  down 
therein. 

The  special  agent  of  your  office  (Mr.  A.  B.  Evans),  in  his  report,  has 
written  opposite  a  considerable  number  of  descriptions,  "  State  waives," 
and  attached  to  your  office  decision  appealed  from  is  a  memorandum, 
reading :  *'  The  State  oifered  no  proof  on  any  of  the  tracts  held  for  rejec- 
tion, and  waived  its  claim."  It  would  jseem  that  if  the  State  had  waived 
its  claim  to  all  the  tracts  held  for  rejection  by  your  office,  it  would  not 
appeal  from  your  office  decision  holding  the  same  for  rejection;  but  in 
the  record  I  find  a  certified  copy  of  the  following  resolution  passed  by 
the  board  of  supervisors  of  Moultrie  county,  on  the  14th  day  of  Septem- 
ber, 1886 : 

Beaolvedf  That  the  State  Agent,  Isaac  R.  Hitt,  be  requested  to  appeal  from  the  de- 
cision of  the  Commissioner  of  the  General  Land  Office  to  the  Secretary  of  the  Interior, 
in  the  matter  of  the  claim  of  Moultrie  county,  Illinois,  v.  The  United  States,  growing 
out  of  the  swamp-land  grant. 

This  is  but  one  of  several  cases,  in  the  investigation  of  claims  for 
swampland  indemnity  by  the  State  of  Illinois,  where  the  special  agent 
has  alleged  that  the  State  had  waived  its  claim,  but  where  the  county 
authorities  (acting  for  the  State),  or  the  State  agent,  denied  having 
made  any  waiver.  The  only  safe  rule  to  follow  in  this  respect  is  that 
laid  down  in  the  case  of  Dallas  county,  Iowa  (decided  by  the  Depart- 
ment February  14, 1890 — not  reported) : 

Yon  will  consider  a  claim  as  waived  only  where  a  formal  waiver,  signed  by  the  State 
agent  or  his  duly  authorized  deputy ,  is  to  be  found  on  file  in  the  record. 
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nAILROAD  LANDS-ACT  OF  MARCH  :j,  1887. 

Instructions. 

Tlie  rig^ht  of  purchase  from  the  government;  conferred  by  section  5,  act  of  March  3, 
18o7,  is  not  limited  to  the  imme<Uate  purchaser  from  the  company,  but  may  be  ex- 
ercised by  auy  bona  fide  purchaser  of  the  land  who  has  the  requisite  qualification 
in  the  matter  of  citizenship ;  and  if  the  applicant  is  not  the  original  purchaser 
from  the  romp'any  it  is  immaterial  what  the  qualifications  of  his  immediate 
grantor,  or  the  intervening  purchasers  may  have  been. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  August 

30, 1890. 

1  am  in  receipt  of  yoar  communication  of  Aagnst  1, 1890,  relating  to 
the  act  of  Marcii  3,  1887  (2-L  Stat.,  556),  and  the  departmental  circnlar 
of  instructions  issued  thereunder  February  13, 1889  (8  L.  D.,  348),  based 
upon  the  case  of  Samuel  L.  Campbell  (id.,  27).  You  call  attention  to 
the  fifth  section  of  the  act,  and  to  that  part  of  the  circular  applicable 
thereto. 

This  section  provides : 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  constructed 
parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted  from  the 
operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  honafida  purchaser 
thereof  from  said  company  to  make  payment  to  the  United  States  for  said  lands  at 
the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall  issue  there- 
for to  the  said  bona  fide  purchaser  his  heirs  or  assigns  :  Provided,  That  all  lands  shall 
be  excepted  from  the  provisions  of  this  section  which,  at  the  date  of  such  sales  were 
in  the  bona  fide  occnpationof  adverse  claimants  under  the  pre-emption  or  homestead 
laws  of  the  United  States,  and  whose  claims  and  occupation  have  not  since  been  vol- 
untarily abandoned,  as  to  which  excepted  lands  the  said  pre-emption  and  homestead 
claimants  shall  be  permitted  to  perfect  their  proofs  and  entries  and  receive  patents 
therefor :  Provided  further,  That  this  section  shall  not  apply  to  lands  settled  upon  sub- 
sequent to  the  first  day  of  December.  1682,  by  persons  cli^iming  to  enter  the  same  nnder 
the  settlement  laws  of  the  United  States,  as  to  which  lauds  the  parties  claiming  the 
same  as  aforesaid  shall  be  entitled  to  prove  up  and  enter  as  in  other  like  cases. 

The  circular  prescribes  that  applicants  to  purchase  under  this  section 
must  submit  proof  showing,  among  other  things — 

H.  That  it  (the  land)  was  sold  by  the  company  to  the  applicant,  or  one  under  whom 
he  claims,  as  a  part  of  its  grant,  and 

7.  That  the  applicant  is,  or  has  declared  his  intention  to  become,  a  citizen  of  the 
United  States. 

Ton  state  that — 

Under  the  instructions,  either  the  original  purchaser,  or  his  transferee,  may  pur- 
chase nnder  this  section,  and  in  the  event  that  the  applicant  be  the  transferee  of  the 
original  purchaser,  he  is  only  required  to  show  that  he  is,  or  has  declared  his  inten- 
tion to  become,  a  citizen  of  the  United  States. 
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Gomineiiting  thereon  you  further  say — 

A  reading  of  the  acfc  will  show^bat  only  such  sales  as  had  been  made  by  the  com- 
pany to  a  citizen,  or  person  having  declared  his  intention  to  become  such,  were  to  be 
respected ;  in  other  words,  it  was  to  defeat  purchases  by  foreigners,  and  the  section 
required  the  bona  fide  purchaser  of  the  company  to  make  payment  to  the  United 
States.  As  the  iustructions stand,  if  the  purchaser  from  the  company  was  a  foreigner, 
and  he  sold  to  a  citizen,  the  citizen  might  make  proof,  and  thus  the  intention  of  the 
statute  is  indirectly  defeated. 

You  thereupon  express  the  opinion  ^'  that  the  statute  contemplated 
the  purchase  to  be  made  by  or  through  the  original  purchaser  of  the 
company,  and  that  it  is  necessary  to  be  shown  that  he  is  such  a  person 
as  is  contemplated  by  the  act ; ''  and  you  recommend  that  the  instruc- 
tions be  amended  accordingly. 

Your  construction  of  the  act  seems  to  be  based  upon  the  theory  that 
the  transferee  of  the  immediate  purchaser  from  the  company  must  nec- 
essarily occupy  the  same  position,  as  regards  his  right  to  purchase  from 
the  government,  as  that  of  his  immediate  grantor  3  in  other  words,  if 
the  original  purchaser  from  the  company  is  for  any  reason  not  qualified 
to  purchase  from  the  government,  no  grantee  of  such  original  purchaser 
whether  otherwise  qualified  or  not,  can  become  a  purchaser  under  the 
act. 

I  do  not  think  this  construction  is  sound.  The  section  in  question 
was  evidently  intended  by  Congress  for  the  benefit  of  citizens  of  the 
United  States,  or  persons  having  declared  their  intention  to  become 
such,  who  in  good  faith,  shall  have  purchased  lands  within  the  limits  of 
railroad  grants  and  coterminous  with  constructed  parts  of  the  roads, 
with  the  bona  fide  belief  that  the  company  had  title  thereto.  It  can 
make  no  difference,  in  my  judgment,  whether  the  applicant  is  the  im- 
mediate purchaser  from  the  company,  or  a  purchaser  one  or  more  de- 
grees removed.  If  he  is  a  bona  fide  purchaser  of  the  land,  and  has  the 
required  qualifications  as  to  citizenship,  he  is  within  the  intendment  of 
the  statute,  and  if  he  be  not  the  original  purchaser  from  the  company 
it  is  immaterial  what  the  qualifications  of  his  immediate  grantor,  or  the 
intervening  purchasers  may  have  been.  If  his  immediate  grantor  was 
a  foreigner,  and  his  purchase  was  simply  for  the  purpose  of  acquiring 
title  from  the  government  for  the  benefit  of  the  foreigner,  he  would  not 
be  a  bona  fide  "gnrchsLser J  and  would  not  therefore  come  within  the  terms 
of  the  act. 

It  was  not  in  any  sense,  the  intention  of  Congress  to  confirm  sales 
made  by  the  company,  but  rather  to  afford  to  citizens,  or  persons  hav- 
ing declared  their  intention  to  become  such,  who  were  bona  fide  pur- 
chasers of  lands  to  which  the  company  had  no  title,  a  means  of  acquir- 
ing title  from  the  government,  to  the  exclusion  of  settlers  or  purchasers 
under  the  general  land  laws. 

I  am  of  the  opinion  that  the  instructions  in  question  are  sufficiently 
explicit,  and  that  they  properly  declare  the  law. 
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SIOUX  INDIAN  LANDS-HOMESTEAD. 
KiCHABD  GBIFFIN. 

A  homestead  entry  frroneoasly  allowed  for  land  within  the  Sioux  Indian  reservation, 

may  remain  intact,  on  the  release  of  said  land  from  snch  reservation,  and  take 

efi'ect  as  of  the  date  when  the  land  was  opened  to  settlement. 
Agricnltaral  lands,  formerly  within  said  reservation,  and  opened  to  settlement  under 

the  act  of  March  2,  1889,  are  subject  to  disposition  only  under  the  homestead 

law. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General 

Land  Office^  September  2, 1890. 

I  have  considered  the  appeal  of  Bichard  Griffin  from  the  decision  of 
your  office^  dated  Jane  9, 1887,  holding  for  cancellation  his  homestead 
entry  No.  14,821,  of  the  SB.  i  of  Sec.  21,  T.  104  N.,  R.  69  W.,  and  also 
his  timber  calture  entry,  No.  11,182,  of  the  S  W.  ^  of  said  section,  town- 
ship and  range,  Mitchell  land  district.  South  Dakota,  both  dated  Novem- 
ber 26, 1880,  because  said  entries  were  ^^  within  the  limits  of  the  Sioux 
Indian  reservation  in  Dakota  Territory." 

It  appears  that  one  of  the  boundaries  of  said  reservation  was  not 
clearly''  defined  by  the  first  survey  thereof,  so  that  settlers  were  liable 
to  locate  upon  the  reserved  lands ',  that  it  was  generally  understood 
that  American  creek  was  the  boundary  of  ^Hhe  Crow  creek  reserve  "  on 
the  south ;  that  said  creek  was  in  fact  the  southern  boundary  of  said 
reservation,  so  far  as  it  had  any  well  defined  channel  east  to  the  range 
line,  between  the  ranges  Nos.  69  and  70  W. ;  that  in  1882  the  southern 
boundary  was  fixed  by  a  survey,  which  showed  that  the  land  covered 
by  said  entries  was  within  the  Indian  reservation. 

In  an  affidavit,  dated  May  J 9,  1886,  and  duly  corroborated,  Mr.  Grif- 
fin swears  that  he  commenced  residing  upon  his  said  homestead  about  * 
May  1, 1881,  and  has  continuously  lived  upon  and  improved  said  tract 
until  the  date  oC  said  affidavit;  that  he  came  to  the  local  office  to  make 
final  proof  in  support  of  his  homestead  claim,  when  he  learned,  for  the 
first  time,  that  his  entry  had  been  suspended  by  your  office,  on  Novem- 
ber 14, 1882 ;  that  when  he  entered  said  tract  he  received  from  said 
local  office  a  plat  which  showed  that  all  of  township  104,  range  69, 
south  of  the  American  creek,  was  subject  to  entry  and  no  part  of  the 
Indian  reservation ;  that  by  a  subsequent  survey  all  of  the  land  in  said 
township,  north  of  the  south  line  of  affiant's  said  homestead  falls  within 
the  reservation ;  that  he  made  said  entry  in  good  faith ;  that  he  <^  con- 
tested the  timber  entry  on  the  west,'^  adjoining  his  homestead,  and 
upon  the  cancellation  thereof,  made  said  timber  culture  entry,  upon 
which  he  had  broken  nearly  eleven  acres ;  that  in  view  of  the  foregoing 
facts,  said  Griffin  requested  that  his  said  entries  <^  be  allowed  to  stand 
nntil  such  time  as  the  Indian  reservation  bill,  now  before  Congress, 
shall  be  finally  passed  upon." 
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Your  office  denied  said  application  on  June  9, 1887,  and  held  said 
entries  for  cancellation,  as  aforesaid. 

The  appeal  and  specification  of  errors  are  defective  in  being  too  gon- 
eraly  'and  might  be  dismissed  for  that  reason.  But,  in  view  of  the  sub- 
sequent legislation  of  Congress  by  which  a  portion  of  said  reservation, 
including  the  land  in  question,  was  opened  to  settlement,  I  have  con- 
cluded to  examine  the  record  in  this  case. 

By  the  act  of  March  2, 1889  (25  Stat.,  888),  the  Sioux  reservation  was 
divided  into  separate  reservations,  with  distinct  boundaries,  and  the 
residue,  including  the  land  in  question,  was  released  to  the  United 
States. 

There  does  not  appear  to  be  any  question  of  the  good  faith  of  the  ap- 
plicant, and  I  see  no  good  reason  why  his  said  homestead  entry  should 
not  be  allowed  to  remain  intact,  and  take  effect  from  the  date  when  the 
land  covered  thereby  became  subject  to  settlement  under  the  provisions 
of  said  act  of  1889,  and  the  claimant  allowed  to  perfect  his  entry  under 
the  requirements  of  said  act. 

Inasmuch  as  section  12  of  the  act  expressly  provides  '^  that  all  lands 
adapted  to  agriculture,  with  or  without  irrigation,  so  sold  or  released  to 
the  United  States  by  any  Indian  tribe,  shall  be  held  by  the  United  States 
for  the  sole  purpose  of  securing  homes  to  actual  and  bona  fide  settlers 
only,  in  tracts  not  exceeding  one  hundred  and  sixty  acres  to  any  one 
person,^  etc.,  it  is  apparent  that  Mr.  Griffin  can  not  acquire  title  to  the 
land  covered  by  his  timber  culture  entry,  under  the  provisions  of  the 
timber  culture  act,  for  the  reason  this  land  is  only  subject  to  homestead 
entry.    His  said  timber  culture  entry  must  therefore  be  canceled. 

The  decision  of  your  office  is  modified  accordingly. 


PRACTICE-IIES  .JUDICATA. 

Mart  C.  Stephenson. 

A  decision  of  the  Department,  long  acquiesced  in,  will  not  be  reconsidered  on  the  mere 
allegation  of  error  in  conntruing  the  law. 

Acting  Secretary  Chandler  to  the  Commissioner  o/  the  General  Land  Office^ 

September  2, 1890. 

I  have  before  me  a  motion  filed  on  the  24th  ult.  for  review  of  the  de- 
cision of  the  Department,  dated  December  3,  1886,  affirming  the  action 
of  your  office  in  inserting  in  a  soldiers'  additional  homestead  certificate 
issued  to  Mary  O.  Stephenson,  ^idow  of  A.lexander  G.  Stephenson,  a 
clause  requiring  her  to  furnish  at  date  of  entry,  evidence  'Hhat  she  is 
still  the  widow  of  A.  O.  Stephenson."  With  the  record  is  a  letter  from 
A.  A.  Hosmer,  the  attorney  in  the  case,  requesting  that  the  motion  ^^  be 
considered  as  a  petition  for  the  exercise  of  the  supervisory  jurisdiction 
of  the  Secretary  and  that  he  will  direct  the  issue  of  a  new  certificate  of 
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Mrs.  Stephenson's  right,  omitting  therefrom  the  clause  interpolated  in 
the  one  previously  issued  requiring  her  to  submit  to  the  district  land 
office  proof  at  fhe  date  of  filing  her  application  for  an  additional  entry, 
that  she  is  still  living  and  has  not  remarried — thus  making  the  certifi- 
cate conform  to  the  rules  and  practice  adhered  to  in  all  other  like  cases. 

It  appears  that  on  March  15, 1883,  Mrs.  Stephenson  made  application 
to  your  office  for  a  certificate  of  her  right,  as  widow  of  said  Alexander 
G.f  to  make  soldiers'  additional  homestead  entry  of  one  hnndred  and 
twenty  acres.  On  May  11, 1885,  your  office  issued  a  certificate  of  the 
right  but  with  the  clause  above  described  inserted.  It  appears  the  at- 
torney protested  and  thereupon,  by  decision  of  October  19, 1886,  Com- 
missioner Sparks  formally  refused  to  eliminate  said  clause  from  the 
certificate  (5  L.  D.,  264).  Appeal  was  taken  and  on  December  3, 1886, 
the  action  of  your  office  was  affirmed  by  the  Department  From  that 
time  the  matter  has  rested. 

Section  2304  of  the  Revised  Statutes,  describes  the  classes  of  soldiers 
and  sailors  who  are  entitled  under  section  2306  to  make  additional  home- 
stead entry.    The  latter  section  provides  that 

Every  person  entitled  under  the  provisions  of  section  230A  to  enter  a  homestead, 
who  may  have  heretofore  entered  under  the  homestead  law  a  quantity  of  land  less 
than  one  hundred  and  sixty  acres,  shall  be  permitte<l  to  enter  so  much  land  as  when 
added  to  the  quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty 
acres. 

Section  2307  provides 

In  case  of  the  death  of  any  person  who  would  be  entitled  to  a  homestead  under  the 
provisions  of  section  2304,  his  widow,  if  unmarried,  or  in  case  of  her  death  or  mar- 
riage, then  his  minor  orphan  children,  by  a  guardian  duly  appointed  and  officially 
accredited  at  the  Department  of  the  Interior,  shall  be  entitled  to  all  the  beneflta 
ennmerated  in  this  chapter,  subject  to  all  the  provisions  as  to  settlement  and  improve- 
ment therein  contained. 

In  his  said  decision  the  Commissioner,  after  setting  out  these  enact- 
ments, said : 

Any  one  can  see  by  a  glance  at  the  statutes  referred  to,  that  Mrs.  Stephenson's 
right  to  additional  entry  depends  upon  her  continuing  to  be  the  widow  of  A.  G. 
Stephenson ;  that  if  she  has  since  remarried,  or  died,  the  right  belongs  to  minor 
orphan  children,  if  any,  or  ceases  altogether,  as  a  claim  against  the  United  States 

I  regard  all  cases  of  the  kind  as  properly  subject  to  the  same  rule.    1 

am  uQt  aware  that  any  certificate  has  been  issued  in  disregard  thereof  since  my  atten- 
tion was  called  to  the  point,  in  the  Stephenson  case,  and  if  any  has  been,  it  has 
resnlted  from  inadvertence. 

There  are  no  new  facts  presented  with  this  application.  The  ques- 
tion is  the  same  that  was  passed  on  by  the  Department  in  1886,  tlie 
issue  being  that  the  regulations  of  the  Department  did  not  authorize 
the  insertion  of  said  clause.  This  issue  was  presented  to  the  Secretary 
and  by  him  decided  against  the  claimant.  In  this  decision  claimant 
has  acquiesced  for  almost  four  years.  In  the  meantime  no  attempt 
has  been  made  to  secure  another  examination  of  the  case,  and  no  reason 
is  assigned  for  the  delay.    Under  these  circumstances,  the  Department 
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can  not  undertake  to  re-open  tbe  case  on  a  mere  allegation  tbat  the 
decision  was  erroneous.  Tbe  amount  of  routine  work  is  already  great, 
tbe  claims  of  those  who  are  here  in  regular  order  are  pressing,  and 
to  open  this  case  and  re-examine  it  on  its  merits  would  be  to  invite 
applications  for  re-examination  of  all  cases  decided  since  1886,  in 
which  errors  of  law  might  be  alleged.  Such  an  undertaking  can  not  be 
assumed.  The  Department  has  repeatedly  refused  such  applications. 
State  of  Kansas  (5  L.  D.,  243)  ^  A.  T.  Lamphere  (8  L.  D.,  134).  See 
also  State  of  Oregon  (9  L.  D.,  360). 

The  attorney  urges  that  the  decision  of  the  Department  was  inadvert- 
ent. There  is  no  proof  of  this  allegation,  and  the  presumption  is  to 
the  contrary.  Furthermore,  the  record  shows  the  issue  was  clearly 
presented. 

The  application  is  accordingly  dismissed.  This  disposition  of  the 
case  renders  it  unnecessary  to  consider  the  cases  cited  by  applicant  as 
at  variance  with  the  decision  of  1886,  supra. 


MINING  CLAIM— EQUITABLE  ADJUDICATION. 

Silver  King  Quabtz  Mine. 

A  mineral  entry  may  be  referred  to  the  board  of  equitable  adjudication  where  the 
pablished  notice  of  application  is  not  as  explicit  in  the  matter  of  description  as 
the  notice  posted  on  the  claim. 

Acting  Secretary  Chandler  to  tlie  Commissioner  of  the  General  Land 

Office^  September  3,  1890. 

• 

In  the  matter  of  mineral  entry  No.  59,  made  July  20, 1887,  for  the 
"  Silver  King  Quartz  Mine,"  lot  37,  T.  10  N.,  R.  1  E.,  Los  Angelea,  Cali- 
fornia, the  Oro  Grande  Mining  Company  appeals  from  your  office  decis- 
ion of  December  12,  1888,  requiring  republication  (and  posting)  of  the 
application  for  patent  to  said  claim. 

The  order  appealed  from  was  made  for  the  reason  that  in  the  pub-  * 
lished  notice  of  the  application,  npon  which  the  said  entry  was  allowed, 
the  description  of  the  course  and  distance  of  the  line  (shown  by  the 
survey),  connecting  the  claim  with  the  public  surveys,  had  been 
omitted. 

It  appears  that  on  September  21, 1885,  Charles  T.  Bradley  and  others 
filed  an  application  for  patent  for  said  Silver  King  mine  and  also  for 
the-  adjoining  Calico  Queen  claim ;  tbat  the  latter  was,  on  November 
19, 1885,  '^adversed;^  and  said  application,  so  far  as  it  related  to  the 
Calico  Queen),  was  withdrawn  June  18, 1887 ;  that  during  the  fall  of 
1885  notice  of  the  Silver  King  application,  showing  the  exterior  bound- 
aries and  location  of  said  claim,  with  reference  to  those  adjoining,  was 
duly  published,  and  was  posted  in  the  local  office,  together  with  the 
official  plat  showing  said  connecting  line,  on  the  claim. 
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In  the  similar  case  of  Mimbres  Mining  Company  (8  L.  D.,  457),  where 
a  description  of  the  line  connecting  the  claim  with  the  pablic  surveys 
had  been  omitted  from  the  published  notice  of  application,  the  Depart- 
ment held  that,  if  the  same  is  not  as  explicit  in  the  matter  of  descrip- 
tion as  the  notice  posted  on  the  claim,  such  defect  is  properly  charge- 
able to  the  register,  and  may  be  cured  by  reference  to  the  board  of 
equitable  adjudication.  The  case  at  bar  is  in  my  opinion  clearly  within 
the  rule  stated.    The  entry  in  question  will  therefore  be  so  referred. 

The  decision  appealed  from  is  modified  accordingly. 


HOMESTEAD  BNTRY— COMMUTATION— EQUITABI-E  ADJUDICATION. 

Susie  Oobey. 

The  right  of  commutation  depends  npon  prior  compliance  with  the  homestead  law. 

Where  a  homesteader  in  good  faith  cultivates  and  improves  his  land,  but  dies  with- 
out having  established  residence  thereon,  the  widow  may  submit  proof  showing 
her  residence  on  the  land,  and  connection  with  the  claim,  after  the  death  of  the 
entryman,  with  the  view  to  an  equitable  confirmation  of  the  entry. 

An  appeal  regularly  taken  under  the  rules  of  practice  should  not  be  dismissed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  3, 1890. 

I  have  considered  the  case  of  Susie  Corey,  on  appeal  from  yonr  ofQce 
decision  of  February  16, 1889,  dismissing  her  appeal  from  the  decision 
of  the  local  ofQcers  rejecting  her  final  proof  of  homestead  entry  for 
SW.  J,  Sec.  12,  T.  138  N.,  E.  78  W.,  Bismarck,  North  Dakota,  land  dis- 
trict. 

Her  late  husband,  Emer  N.  Oorey,  deceased,  made  homestead  entry 
fur  this  land  on  June  8, 1883.  He  died  December  12, 1886,  and  the 
claimant  as  his  widow,  offered  final  proof  on  October  2, 1888,  which  was 
rejected  by  the  local  ofQcers,  from  which  decision  she  appealed  and  your 
office  on  February  16, 1889,  dismissed  her  appeal  from  which  decision 
she  again  appealed. 

It  appears  from  the  record  that  her  appeal  was  regularly  taken  in 
accordance  with  the  rules  of  practice ;  there  was  no  motion  to  dismiss 
it  and  the  decision  dismissing  it  was  erroneously  made. 

The  testimony  shows,  that  Corey  in  his  lifetime,  made  said  entry 
while  he  was  holding  the  office  of  clerk  of  the  United  States  district 
court  for  the  sixth  judicial  district  of  Dakota  Territory ;  that  he  went 
upon  the  land  in  1883  and  caused  valuable  improvements  to  be  made 
thereon  and  cultivated  the  land  each  year  up  to  his  death ;  that  he  in- 
tended to  make  his  residence  on  the  land,  and  his  improvements  and 
cultivation  were  to  that  end.  but  he  retained  his  residence  in  Bismarck 
until  his  death. 
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In  April,  1887,  the  claimant  Susie  Corey  moved  with  her  children  onto 
the  land  and  has  since  made  her  residence  thereon.  Emor  N.  Corey  was 
a  private  in  Co.  A,  179th  Ohio  Volunteer  Infantry,  but  the  evidence 
does  not  show  the  length  of  time  for  which  he  is  entitled  to  credit  by 
reason  of  military  service. 

While  your  decision  dismissed  her  appeal,  you  passed  upon  the  merits 
of  the  case  and  allowed  her  to  commute  the  entry  under  section  2301, 
U.  S.  Revised  Statutes. 

By  the  uniform  decisions  of  this  Department — <<  The  right  of  com- 
mutation depends  upon  prior  compliance  with  the  homestead  law.'^ 
Saml.  H.  Vandivoort  (7  L.  D.,  86) ;  Greenwood  v.  Peters  (4  L.  D.,  237)  • 
Frank  W.  Hewitt,  8  L.  D.,  566. 

It  is  quite  clear  that  the  entryman  during  his  lifetime  did  not  make 
a  legal  residence  upon  the  land,  and  his  improvements,  though  valua- 
ble ar&  not  the  equivalent  of  residence.  His  widow,  however,  estab- 
lished, and  has  maintained  a  residence  since  April,  1887. 

Considering  all  the  circumstances  of  the  case,  the  apparent  goo<l 
faith  of  the  entryman  and  this  claimant,  the  fact  that  she  is  entitled  to 
some  credit  for  the  military  service  of  her  late  husband,  and  the  neglect 
to  show  the  length  of  time  for  which  such  credit  should  be  given,  there 
being  no  adverse  claim,  the  claimant  will  be  allowed  ninety  days  from 
notice  hereof  within  which  to  make  further  proof,  showing  all  the  facts 
as  to  her  connection  with  the  land  since  October,  1888,  also  the  length 
of  time  for  which  she  is  entitled  to  credit  by  reason  of  the  military  serv- 
ice of  her  late  husband,  and  if  such  additional  proof,  with  that  on  file, 
shows  a  substantial  compliance  with  law,  the  proof,  in  the  absence  of 
protest  or  adverse  claim,  will  be  accepted,  certificate  issued,  and  the 
entry  referred  to  the  board  of  Equitable  Adjudication  for  its  considera- 
tion under  the  appropriate  rule.  See  E.  M.  Dronberger  (10  L.  D.,  88), 
also  Eule  33— Rules  of  board  of  Equitable  Adjudication  (10  L.  D.^  503). 

Tour  decision  is  modified  accordingly. 


MINING  CLAIM— SURVEY— CIRCtTLAR  OF  DECEMBER  4,  1884. 

Plevna  Lode. 

The  surface  right  is  an  acyaoct  of  tho  lode  claim,  aud  cannot  extend  beyond  the 
point  where  the  lode  iotersecte  the  exterior  line  of  a  senior  location. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

September  3, 1890. 

This  is  an  appeal  by  the  Ontario  Silver  Mining  Company  from  yonr 
ofl9oe  decision  of  December  10,  1887,  requiring  the  sarvey  nnder 
which  the  Ontario  Silver  Mining  Company  made  mineral  entry  No. 
1,161,  November  17, 1885  for  the  Plevna  lode  mining  claim  situated  in 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  237 

tlie  Ointah  mining  district,  Summit  county,  Salt  Lake  Gity  land  dis- 
trict, Utah  to  be  amended.  The  '' Plevna"  claim  was  located  May  19, 
1885,  surveyed  May  21, 1885,  and  the  survey  approved  June  9th  follow- 
ing. Application  for  patent  therefor  was  filed  July  27, 1885,  and  pub- 
lication began  five  days  thereafter.  Said  survey  overlaps  on  its  east- 
erly end  the  ^^  Olara "  lode  claim,  which  was  located  June  28, 1872. 

You  held  that  in  making  said  survey,  the  principle  announced  In 
circular  ^^K,"  approved  December  4, 188 i,  (3  L.  D.,  540,  had  been^dis- 
regarded,  and  directed  that  "within  that  portion  of  the  'Plevna'  sur- 
vey, to  which  the  claimant's  rights  are  restricted  by  said  circular,  it 
must  have  a  neW  survey  of  its  claim  made,  the  end  lines  of  which  must 
be  parallel."    • 

Section  one  of  said  circular  provides  that  the  rights  granted  to  loca- 
tors are  restricted  to  locations  on  veins,  lodes,  or  ledges,  situated  on 
the  public  domain,  and  directs  that  when  the  survey  conflicts  with  a 
prior  valid  lode  claim  or  entry,  and  the  ground  in  conflict  is  excluded, 
the  claimant's  right  to  the  lode  claimed  terminates  where  the  lode  in  its 
onward  course  or  strike  intersects  the  exterior  boundary  of  such  ex- 
cluded ground  and  passes  within  it."  Section  two  of  said  circular  pro- 
vides further,  that  '^  the  end  lines  of  survey  should  not,  therefore,  be 
established  beyond  such  intersection,  unless  it  should  be  necessary  so 
to  do  for  the  purpose  of  including  ground  held  and  claimed  under  a  loca- 
tion, which  was  made  upon  public  land  and  valid  at  the  time  it  was 
made." 

In  the  present  case  no  part  of  the  space  in  conflict  is  embraced  in  the 
^'  Plevna "  application  or  entry,  but  said  space  is  expressly  excluded 
therefrom.  From  the  survey  as  it  now  stands,  the  lode,  which  is  pre* 
sumably  in  the  center  of  the  claim,  strikes  the  exterior  line  of  the 
"  Clara"  lode  claim,  at  a  point  westerly  of  the  line  surveyed  as  its  east- 
erly end  line. 

As  was  held  in  the  similar  case  of  the  Engineer  Mining  and  Develop- 
ing Company  (8  L.  D.,  361),  the  surface  right,  being  simply  an  adjunct 
to  the  lode  claim,  could  not  extend  beyond  the  termination  of  such 
claim,  to  wit :  the  point  where  the  lode  intersects  the  exterior  line  of 
the  senior  location. 

It  was,  therefore,  proper  to  require  the  end  lines  of  the  survey  to  be 
re- adjusted,  so  as  to  accord  with  the  requirement  of  the  circular  re- 
ferred to. 

The  decision  appealed  from  is  affirmed. 


JjArqey  et  al.  v.  Black. 

Motion  for  review  of  departmental  decision  rendered  February  13, 
1890, 10  L.  Jy.f  156,  denied  by  Acting  Secretary  Cb^udler,  September  4, 
1800. 
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PBACTICE— CEBTIORABI-BULE  84. 

Peterson  v.  Fort. 

An  application  for  certiorari  will  be  denied  if  not  made  uoder  oath. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

September  4, 1890. 

^Catherine  Peterson  by  her  attoruey  has  filed  au  applicatioa  for  an 
order  directing  yoar  office  to  certify  to  this  Department  the  record  of  pro- 
ceedings in  the  case  of  Catherine  Peterson  v,  (leorge  W.  Fort^  involving 
homestead  entry  !N"o.  11,800  made  by  Minnie  F.  Conrad  (nee  Fort)  for 
the  B.  i  of  N W.  J,  N W.  i  of  ^W.  J  Sec.  20  and  NB.  i  of  NB.  i  Sec.  19  T. 
32  K..  E.  15  W.,  Niobrara,  Nebraska  land  district.  She  sets  forth  in 
said  application  that  she  filed  in  your  office  a  good  and  sufficient  appeal 
from  a  certain  decision  rendered  by  you  adversely  to  her  In  said  case, 
and  that  you  denied  said  appeal  because  not  filed  in  time. 

Eule  83,  rules  of  practice,  provides  that  parties  may  apply  to  the  Sec- 
retary for  an  order  directing  the  Commissioner  to  certify  pi'oceeding  to 
him,  in  certain  cases  and  rule  84,  provides  that : — 

Applications  to  the  Secretary  nnder  the  preceding  rule  shall  bo  made  in  writing 
under  oath,  and  shall  fully  and  specifically  set  forth  the  grounds  upon  which  the  ap- 
plication is  made. 

The  application  before  me  is  not  made  ^^  under  oath "  and  can  not 
therefore  be  considered  as  the  basis  for  the  writ  of  certiorari  asked  for. 
The  application  is  therefore  denied. 


BAILBOAD  GRAXT— MINERAL  L.AND. 

Central  Pacific  R.  R.  Co.  et  al.  v.  Valentine. 

The  discovery  of  the  mineral  character  of  land  at  any  time  prior  to  the  issuance  of 
patent  therefor,  or  certification  where  patent  is  not  required,  effectually  excludes 
such  land  from  a  railroad  graut  which  contains  a  provision  excepting  all  mineral 
lands  therefrom. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  August 

30,  1890. 

The  lands  involved  in  this  case  are  descnbed  as  lots  1,  2,  3  and  4, 
and  the  8EJ  of  the  SEJ,  Sec.  33  T.  15  K,  R.  9  E.,  Sacremento,  California. 

The  tracts  are  within  the  primary  limits  of  the  grant  to  the  Central 
Pacific  Railroad  Company,  nnder  the  acts  of  July  1, 1862,  (12  Stats., 
489),  and  July  2,  1864  (13  Stats.,  356),  being  situated  less  than  five 
miles  from  the  line  of  said  company's  road  as  definitely  located  and  con- 
structed. The  public  surveys  were  extended  over  them  in  1865.  The 
official  survey  of  the  township  was  approved  by  the  surveyor-general 
December  26, 1865,  and  the  township  plat  was  filed  in  the  local  office 
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March  29, 1866.  The  tracts  in  question  were  designated  on  the  plat  as 
agricultaral  lands.  The  map  of  definite  location  of  the  company's  road 
opposite  thereto,  was  filed  October  27, 1866,  although  the  road  appears 
to  have  been  constructed  as  early  as  September,  1865. 

In  March,  1866,  the ''  Rising  Sun"  lode  claim,  running  from  a  point  near 
the  northeast  corner,  to  a  point  near  the  southwest  corner  of  the  SE,  J  of 
said  section  33,  was  located  by  one  Neff,  and  on  May  11,  1870,  patent 
was  issued  therefor  without  protest  or  objection  by  the  railroad  company. 
A  segregation  survey  of  this  claim  was  made  prior  to  patent,  and  thus 
was  rendered  necessary  the  "  lotting  "  of  the  lands  in  the  quarter  sec- 
tion not  included  in  such  claim,  except  as  to  the  SE.  i  thereof,  which 
was  left  intact.  In  1866,  a  lode  claim,  then  called  the  ^'  Milford  Claim," 
was  located  immediately  south  of  and  adjoining  the  ^^Bising  Sun." 
This  claim  was  relocated  in  July,  1883,  by  Phillip  Nicholas  and  Joseph 
Werry,  under  the  name  of  the  "  Big  Oak  Tree  "  quartz  claim.  Other 
lode  claims  were  located  immediately  adjoining  the  ^<  Bising  Sun,"  as 
follows :  ^^  The  Golden  Eagle,"  to  the  north  and  east,  in  August,  1883 ; 
the  *'  Werry  Claim,"  to  the  west,  in  January,  1884,  and  the  **  Little  Pine 
Tree,"  to  the  south  and  west  in  July,  1883. 

On  August  18, 1885,  the  railroad  company  applied  to  the  local  office 
for  a  hearing  to  determine  the  character  of  certain  lands,  including 
the  tracts  here  in  question.  The  hearing  was  accordingly  had,  but  for 
some  unexplained  reason,  no  evidence  was  in^i^uced  thereat  relative 
to  these  tracts.  Your  office  thereupon  held,  on  Kovember  11, 1886, 
that  the  return  of  the  surveyor-general  as  to  the  character  thereof  was 
unchanged  by  the  testimony,  but  erroneously  stated  the  return  to  be 
that  the  lands  were  mineral  in  character. 

The  lands  were  listed  by  the  railroad  company  on  December  3, 1885, 
as  having  inured  to  it  under  its  said  grant,  but  they  have  never  been 
certified  or  patented  to  the  company. 

On  January  28, 1888,  your  office,  upon  the  petition  of  the  defendant, 
S.  D.  Valentine,  directed  that  a  hearing  be  had  to  ascertain  the  char- 
acter of  said  lands,  with  a  view  to  determining  the  rights  of  the  con- 
tending claimants  relative  thereto.  The  hearing  took  place  in  March, 
1888,  all  the  parties  interested  being  present,  either  in  person  or  by 
attorney.  The  material  facts  disclosed  by  the  testimony,  in  the  main 
undisputed,  are  as  follows :  Subsequently  to  the  entry  of  the  ^<  Bising 
Sun  "  claim,  its  owners  purchased  the  *^  Milford  Claim  "  from  the  orig- 
inal locators  thereof,  and  continued  to  do  assessment  work  thereon  for 
some  years  thereafter.  After  the  same  was  relocated  in  1883,  as  already 
stated,  by  Nicholas  and  Werry,  as  the  "  Big  Oak  Tree  "  claim,  the  de- 
fendant, S.  D.  Valentine,  purchased  it  from  said  relocators,  and  now 
claims  to  be  the  rightful  owner  thereof.  In  1886,  Marie  A.  Valentine, 
who  was  a  creditor  of  the  company  which  owned  and  operated  the 
'^  Bising  Sun "  claim,  purchased  from  the  railroad  company,  through 
her  attorney,  B.  E.  Valentine,  the  intervener  herein,  all  the  lands  in 
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controversy.  This  purchase  was  made  with  full  knowledge  that  the 
lands,  in  part,  at  least,  were  valuable  for  minerals.  The  company 
refused  to  convey  them  with  warranty  of  title,  but  gave  simply  a  deed 
without  covenants,  conveying  such  title  only  as  it  had. 

It  was  not  known  at  the  date  of  the  grant  to  the  company,  nor  at  the 
date  (December  26, 1865)  of  the  approval  by  the  surveyor- general  of 
the  official  survey  of  the  township  in  which  the  lands  lie,  that  they,  or 
any  part  thereof  were  valuable  for.  minerals.  Subsequently  to  those 
dates,  however,  the  ^^Bising  Sun^  mineral  claim  has  been  located  and 
patented,  as  stated,  and  other  mineral  locations  have  been  made,  ad- 
joining the  ^^  Rising  Sun"  claim,  as  hereinbefore  mentioned;  and  in  each 
of  these  locations  quartz,  or  veins  bearing  gold  have  been  discovered 
of  sufficient  promise  to  justify  the  development  of  the  same.  About 
$30,000  have  already  been  mined  from  the  ^'Big  Oak  Tree"  claim; 
about  $1,500  have  been  expended  iu  work  and  improvements  on  the 
'^  Worry  Claim,"  and  smaller  amounts  have  been  likewise  expended, 
respectively,  upon  the  '<  Golden  Eagle"  and  '^  Little  Pine  Iree"  claims. 

Upon  the  facts  thus  proven  the  local  officers  rendered  dissenting 
opinions.  The  register  held,  in  effect,  (1)  that  the  title  to  the  lands  in 
question  became  vested  in  the  railroad  company  under  its  grant  as  of 
the  date  thereof;  (2)  that  at  that  date  none  of  the  lands  were  within 
any  of  the  exceptions  from  the  grant  ^^  by  reason  of  any  status  as  min- 
eral lands;"  (3)  that  the  subsequent  discovery  of  mineral  therein  cannot 
affect  the  rights  of  the  railroad  company  or  its  grantees,  and  (4)  that 
the  company  is  entitled  to  patent  for  all  the  lands  in  controversy. 

The  receiver  held,  in  effect,  (1)  that  all  the  lands  embraced  in  the 
mineral  locations  known  as  the  "  Big  Oak  Tree,"  "The  Little  Pine  Tree," 
the  "Worry  Claim,"  and  the  "  Gulden  Eagle,"  are  mineral  lands,  and 
that  the  railroad  company  acquired  no  rights  thereto  under  its  grant ; 
(2)  that  the  residue  of  the  lands  in  said  quarter  section  are  agricultural 
in  character,  and  (3)  that  a  survey  should  be  ordered  for  the  purpose  of 
segregating  the  mineral  from  the  agricultural  lands. 

On  March  18, 1889,  your  office  affirmed  the  decision  of  the  receiver, 
and  thereby,  in  effect,  rejected  the  claim  of  the  railroad  company  to 
the  lands  embraced  in  the  mineral  locations  aforesaid.  From  this 
decision  the  company,  and  B.  E.  Yaientine,  on  behalf  of  the  intervening 
purchaser,  Marie  A.  Valentine,  have  jointly  appealed. 

Two  questions  are  presented  by  the  appeal : 

L  It  is  contended  that  the  grant  to  the  railroad  company  is  a  grant 
inpresentij  and  that,  thereby,  the  title  to  the  lands  in  question  became 
vested  in  the  company,  upon  the  approval  of  the  official  survey  thereof, 
as  of  the  date  of  the  grant,  and  that  the  subsequent  discovery  of  mineral 
thereon  cannot  operate  to  divest  such  title  or  in  any  way  affect  the  rights 
of  the  company. 

II.  It  is  further  contended  that  the  facts  proven  do  not  show  the  lands 
embraced  in  the  mineral  locations  known  as  tbe  "  Little  Pine  Tree,"  tho 
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**  Werry  Olaim,'^  and  the  "  Golden  Eagle/'  to  be  '*  mineral  lands  "  within 
the  meaning  of  that  term  as  used  in  the  granting  act. 

In  answer  to  these  contentious,  it  is  urged  by  counsel  for  the  defend- 
ant, appellee ;  I.  That  if  the  mineral  character  of  lauds  within  the  limits 
of  the  grant  to  the  railroad  company  be  discovered  at  any  time  prior  to 
patent,  or  certification,  such  discovery  establishes  the  non-patentability 
of  the  land  and  operates  to  defeat  the  claim  of  the  company  thei'eto; 
and  that  such  has  been  the  uniform  ruling  of  the  Department  for  many 
years.  11.  That  under  the  facts  proven  all  the  lands  embraced  in  the 
several  mineral  locations  involved  herein,  .are  clearly  mineral  in  char- 
acter. 

It  is  not  denied  that  the  lands  covered  by  the  <<  Big  Oak  Tree  "  claim 
are  mineral  lands.  The  undisputed  facts  relative  to  the  other  claims 
in  question  are  that  mineral  has  been  discovered  in  each  of  them  of  suf- 
ficient promise  to  justify  the  expenditure  of  large  sums  of  money,  as 
much  as  $1,500  on  one  of  them,  and  a  smaller  amount  on  each  of  the 
others,  with  a  view  to  their  development,  respectively,  as  mining  claims. 
The  evidence  is  sufficient,  in  my  judgment,  to  warrant  the  finding  of  the 
receiver  that  the  lands  are  ''  mineral  lands  "  within  the  meaning  of  that 
term  as  used  in  the  granting  act;  and  your  office  having  affirmed  that 
finding,  and  no  good  reason  being  furnished  for  disturbing  it,  the  same 
is  sustained.  ,. 

But  did  these  lands  pass  to  the  railroad  company  under  its  grant  f 
As  we  have  seen,  their  mineral  character  was  not  known  until  after  the 
company's  road  opposite  thereto  had  been  definitely  located  and  con- 
structed, nor  until  after  the  official  survey,  on  the  plat  of  which  they 
were  designated  as  agricultural  lands,  had  been  approved  by  the  sur- 
veyor-general. In  other  words,  they  were  not  known  to  be  "  mineral 
lands "  until  after  the  right  of  the  company  had  attached  under  its 
grant. 

The  grant  to  the  company  by  the  act  of  1862,  is  in  the  following  lan- 
guage : 

That  there  be,  and  ia  hereby,  granted  to  said  company,  ....  every  alternate 
aeotion  of  pablic  land,  designated  by  odd  nambers,  to  the  amount  of  five  alternate 
aections  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof,  and  within  the 
limits  often  miles  on  each  side  of  said  road,  not  sold,  reserved,  or  ofcherwise  disposed 
of,  ....  at  the  time  the  line  of  said  road  is  definitely  fixed :  Provided,  That 
all  mineral  lauds  shall  be  excepted  from  the  operation  of  this  act.  (Section  3,  act, 
1862). 

The  act  of  1864,  which  was  amendatory  of  the  act  of  1862,  enlarged 
the  grant  from  five  to  ten  sections  per  mile  on  each  side  of  said  road, 
and  provided,  among  other  things,  that  the  term  ^'  mineral  land"  when- 
ever used  therein,  or  in  the  original  act,  should  not  be  construed  to 
include  ^^  coal  and  iron  land,"  and  that  no  lands  granted  by  that  or  the 
original  act,  should  include  any  mineral  lands  (Sec.  4,  act  1864). 

It  will  be  observed  that  by  the  terms  of  the  grant  itself  all  «*  mineral 
lands,"  other  than^  ^'  coal  and  iron,"  are  expressly  excepted  from  its 
2497— VOL  11 16 
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operatioD.    It  would  seem,  therefore,  that  no  sach  lands  were  granted 
or  intended  to  l)e  granted  to  the  railroad  company. 

The  appellants  contend,  however,  that  the  exception  stated  incladcR 
only  snch  lands  as  were  either  returned  as  mineral  by  the  surveyor-gen- 
eral, or  were  known  to  be  mineral  at  the  date  when  the  grant  acquired 
precision,  and  title  vested  thereunder;  that  the  requisite  precision 
was  acquired,  as  touching  the  lands  in  question,  by  the  completion  and 
approval  of  the  public  survey  thereof,  the  definite  line  of  the  company's 
road  having  been  located  prior  to  such  survey;  and  that  title  thereupon 
vested,  by  relation,  as  of^the  date  of  the  granting  act.  In  other  words, 
the  contention  is  that  the  exception  should  be  construed  to  mean  only 
lands  returned  as  mineral,  or  known  to  be  mineral,  at  the  date  when 
the  grant  acquired  precision;  in  this  case  the  date  of  the  approval  of 
the  official  survey. 

There  can  be  no  question  that  the  grant  to  the  railroad  company  is  a 
grant  inprcBsentij  passing  a  present  title  to  all  lands  intended  to  be 
granted  thereby,  or,  in  other  words,  coming  within  its  descriptive  terms, 
only  to  be  defeated  by  reason  of  failure,  on  the  part  of  the  company  to 
perform  the  stipulated  conditions  subsequent.  In  the  case  of  Leaven- 
worth, Lawrence  and  Galveston  E.  B.  Go  v.  United  States  (92  U.  S. 
741),  the  supreme  court  said  of  the  words  '^  there  be  and  is  hereby 
granted,"  quoted  from  the  grant  under  consideration  in  that  case,  that 
they  '^  are  words  of  absolute  donation,  and  import  a  grant  in  prcesenti. 
This  court  has  held  that  they  can  have  no  other  meaning;  and  the  land 
department,  in  this  interpretation  of  them,  has  uniformly  administered  ' 
every  previous  similar  grant;"  citing  Bailroad  Gompany  v.  Smith,  9 
Wall.,  96 ;  Schulenburg  v.  Harriman,  21  Id.,  60 ;  1  Lester  513 ;  8  Opins. 
267 ;  11  Id.  47.  See  also  Mining  Company  v.  Mining  Gompany,  (102  U. 
S.,  167) ;  Van  Wyck  v.  Knevals  (106  U.  S.,  360).  It  is  fully  conceded, 
therefore,  that  as  to  all  the  lands  subject  to  the  grant  now  under  consid- 
eration, the  title,  when  it  became  vested  related  back  to  the  date  of  the 
granting  act. 

But  the  effect  of  the  contention  of  the  appellants  is  that  mineral  lands 
are  subject  to  and  pass  under  the  grant,  if  their  character  as  such  be 
not  known,  and  they  are  not  returned  as  mineral,  at  the  date  when  the 
company's  title  vests ;  and  that  the  subsequent  discovery  of  their  min- 
eral character,  though  prior  to  patent,  or  certification  where  patent  is 
not  required,  cannot  affect  the  claim  of  the  railroad  company  thereto. 

I  cannot  agree  that  this  contention  is  sound.  The  exception  from  the 
grant  is  explicit,  unequivocal  and  absolute.  It  is  ^^  that  all  mineral 
lands  shall  be  excepted  from  the  operation  of  this  act."  There  can  be 
no  reasonable  question  about  the  interpretation  of  this  language.  It 
clearly  means  that  no  '^  mineral  lands  "  were  granted  or  intended  to  be 
granted  by  the  act.  The  discovery  of  the  mineral  character  of  lands 
within  the  lateral  limits  of  the  grant,  after  the  date  when  it  acquired 
precision,  only  proves  that  such  lands  were  always  mineral  lands,  and 
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served  to  bring  them  clearl;  withiu  the  excepting  claase  of  the  grant. 
They  are,  and  were,  no  less  '^  mineral  lands"  because  not  known  to  be 
such,  at  the  date  of  the  grant,  or  at  thedate  when  it  acquired  precision. 

It  is  not  questioned  that  the  Land  Department  has  jurisdiction  until 
patent,  or  certification,  as  the  case  may  be,  to  the  company,  to  deter- 
mine whether  any  of  the  lands  within  the  lateral  limits  of  the  grant  had 
been,  at  the  time  the  line  of  the  road  was  definitely  fixed,  ^'  sold,  re- 
served, or  otherwise  disposed  of,"  or  was  subject  to  ^^  a  pre-emption  or 
homestead  claim,"  and  therefore  excepted  from  the  grant  That  such 
jurisdiction  exists,  there  can  be  no  doubt,  and  I  am  unable  to  perceive 
upon  what  principle  of  logic  or  process  of  reasoning  it  can  be  claimed 
that  a  like  jurisdiction  does  not  exist,  for  the  purpose  of  determining 
whether  the  lands  are  mineral,  and  for  that  reason,  excepted  from  the 
grant.  Manifestly,  the  jurisdiction  to  determine  the  exception  is  the 
same,  whether  the  inquiry  is  instituted  as  to  the  character  of  the  land, 
or  as  to  its  particular  status,  at  the  date  when  the  rights  of  the  company 
attached  under  the  grant.  If,  in  the  prosecution  of  the  inquiry,  the  lands 
are  discovered  to  be  mineral,  or  if,  prior  to  patent,  or  certification  where 
patent  is  not  required,  such  discovery  is  otherwise  made,  and  brought 
to  the  attention  of  the  Land  Department,  in  either  event,  the  discovery 
proves  the  lands  to  have  been  mineral  at  the  date  mentioned,  and  serves 
to  bring  them  within  the  excepting  clause  of  the  grant.  "So  date  is  fixed 
in  the  grant  at  which  the  mineral  character  of  the  lands  must  be  known, 
in  order  to  bring  them  within  the  exception.  If  in  fact  mineral,  they 
are  within  the  exception,  according  to  the  plain  terms  thereof,  whether 
their  mineral  character  is  known  at  the  time  of  definite  location  or  ap- 
proval of  survey,  or  not. 

The  counsel  for  appellants,  among  the  many  authorities  cited  in  sup- 
port of  their  contention,  rely  specially  upon  the  cases  of  Abraham  L, 
Miner  (9  L.  D.,  408);  Francouer  v.  Newhouse  (40  Fed.  Rep.,  618);  and 
Wright  V.  Roseberry  (121  U.  S.,  488). 

It  is  proper  that  these  authorities  should  be  briefly  noticed.  The  case 
of  Abraham  L.  Miner  involved  construction  of  the  act  of  March  3, 1853 
(10  Stats.,  244),  which,  among  other  things,  made  a  grant  to  the  State 
of  California,  of  sections  sixteen  and  thirty-six  of  every  township,  for 
public  school  purposes.  The  question  arose  in  that  case  as  to  when  the 
title  of  the  State  vested  under  the  grant,  and  it  was  held  by  the  De- 
partment that  such  title  vested,  if  at  all,  at  the  date  of  the  completion 
of  the  official  survey;  and  that  if  the  land  was  in  fact  mineral,  though 
not  known  to  be  such  at  that  date,  the  subsequent  discovery  of  its  min- 
eral character  would  not  divest  the  State's  title  which  had  already  passed. 
It  is  to  be  observed  however,  that  the  California  school  grant,  was  a 
grant  without  any  express  exception  of  mineral  lands.  Such  being  the 
case,  the  Miner  decision  should  be  understood  as  going  no  further  than 
to  hold  that  under  the  construction  given  to  that  grant  by  the  prior 
decisions  of  the  Department  and  of  the  supreme  court  of  the  United 
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States,  the  title  to  the  State  school  lands  vests,  if  at  all,  at  the  date  of 
survey,  and  if  the  land  is  in  fact  mineral,  though  not  then  known  to  be 
such,  the  subsequent  discovery  of  its  mineral  character  will  not  divest 
the  title  which  has  already  passed.  This  was  the  only  point  in  that 
case.  It  was  ex  parte  and  only  one  side  of  the  question  was  presented, 
and  its  authority  must  be  confined  to  the  question  therein  presented  for 
decision. 

In  Cohens  v.  the  State  of  Virginia,  6  Wheat.,  264-399,  Chief- Justice 
Marshall  said : 

It  IB  a  maxim  not  to  be  disregarded  that  general  expressions  in  every  opinion  are  to 
be  taken  in  connection  with  the  case  in  which  they  are  used.  If  they  go  beyond  the 
case;  they  may  be  respected,  but  ought  not  to  control  the  judgment  in  a  subsequent 
suit  wheu  the  very  point  is  presented  for  decision.  The  reason  for  this  maxim  is  ob- 
vious. The  question  actually  before  the  court  is  investigated  with  care  and  con- 
sidered in  its  full  extent.  Other  principles  which  may  serve  to  illustrate  it  are  con- 
sidered in  their  relation  to  the  case  decided,  but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated. 

So,  in  Carroll  v.  Carroll,  16  How.,  275-287,  the  supreme  court,  refer- 
ring to  the  last-cited  case,  said : 

Therefore  this  court,  and  other  courts,  organized  under  the  common  law,  has  never 
held  itself  bound  by  any  part  of  an  opinion  in  any  case,  which  was  not  needful  to 
the  ascertainment  of  the  right,  or  title  in  question  between  the  parties. 

Under  this  rule,  statements,  illustrations  and  arguments,  not  neces- 
sary to  the  decision  of  the  precise  question  before  the  court  in  the  Miner 
case,  are  not  necessarily  binding  on  the  Department.  The  allusions  in 
that  case  to  the  Colorado  case  (7  L.  D.,  490),  and  the  Spong  case  (5  L. 
D.,  193),  and  the  conclusion  sought  to  be  drawn  therefrom,  were  wholly 
unnecessary  to  a  decision  of  the  question  therein  considered,  and  can- 
not therefore  be  quoted  as  authority. 

But  the  reasoning  of  the  Miner  case,  giving  it  its  full  force,  would 
not  apply  to  railroad  grants,  as  they  specially  except  mineral  lands  and 
also  except  lands  for  other  reascms.  All  the  lands  within  the  primary 
limits  of  a  railroad  grant  do  not  necessarily  pass  to  the  railroad,  but 
only  such  as  are  not  within  the  exceptions  named  in  the  grant,  and  the 
Secretary  of  the  Interior  is  clothed  with  the  authority  of  determining 
in  the  first  instance  which  lands  pass  by  the  grant  and  which  do  not 
pass,  and  this  he  does  by  approving  lists  for  certification  or  i)atent. 
Such  is  not  the  practice  with  reference  to  sections  sixteen  and  thirty- 
six  granted  to  the  States  for  school  purposes. 

The  case  of  Francouer  v,  Newhouse  was  decided  by  the  circuit  court 
of  the  !Northern  District  of  California,  in  December,  1889.  It  was  a  case 
in  all  material  respects  similar  to  this  one,  and  involved  a  construction 
of  the  same  grant.  In  that  case  it  was  said  by  Judge  Sawyer,  who 
delivered  the  opinion  of  the  court,  that : 

The  parties  to  this  grant,  both  the  United  States  and  the  grantee,  must  be  pre- 
sumed to  have  couteiu plated  a  grant  in  view  of  the  condition  of  the  lauds  as  they 
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« 

wero  known,  or  appeared  to  be,  at  the  time  the  griint  took  effect.  In  the  exception 
of  ^mineral  lamls^  from  the  grann,  Congress  must  have  meant  not  only  lands  min- 
eral in  fact,  bnt  lands  known  to  be  mineral,  or,  at  most,  snch  as  were  apparently 
mineral  and  generally  recognized  as  such. 

And  the  coart  thereapoQ  held  that  the  exception  of  ^^  mineral  lands  " 
in  the  grant  in  question  only  extends  to  lands  knoum  to  be  mineral^  or 
apparently  mineral,  at  the  time  when  the  grant  attached ;  and  that  the 
discovery  of  mineral  in  the  land  after  that  date  does  not  defeat  the 
company's  title.  In  other  words,  the  effect  of  the  decision  in  that  case 
is,  that  the  exception  must  be  construed  as  if  it  had  been  written 
'Mands  known  to  be  mineral,  or,  at  least,  apparently  mineral,  at  the 
date  when  the  grant  attached."  Snch  a  construction  requires  the  im- 
portation of  words  into  the  statute  in  order  to  change  its  meaning. 
This,  there  is  no  authority  to  do.  Newhall  v.  Sanger  (92  U.  S.,  765). 
It  may  be  further  said  that  the  Francouer  case  is  not  binding,  bnt  is 
rather  only  persuasive  authority,  so  far  as  this  Department  is  concerned. 
I  do  not  think  it  sufficiently  persuasive,  however,  to  warrant  a  depart- 
ure from  what  has  been  the  uniform  practice  of  the  land  department 
for  many  years,  namely,  to  withhold  patents  for  mineral  lands  within 
railroad  grants,  without  reference  to  the  time  when  their  mineral  char- 
acter may  have  been  discovered.  Moreover,  it  is  my  judgment  that 
the  cases  cited  from  the  supreme  court  by  Judge  Sawyer,  namely,  the 
Colorado  Coal  Company  v.  United  States  (123  U.  S.,  307),  and  Deffeback 
V.  Hawke  (115  U.  S.,  392),  do  not  sustain  the  text  of  his  opinion.  These 
were  cases  which  arose  under  the  pre-emption  and  town-site  laws  of 
the  United  States,  and  were  determined  solely  with  reference  to  prin- 
ciples applicable  to  the  administration  of  those  laws,  and  did  not,  in 
any  sense,  involve  the  construction  of  land  grants  to  railroads.  The 
mineral  exception  in  the  preemption  act  is  of  ^^  lands  on  which  are  sit- 
uated any  known  mines."  In  the  Colorado  Coal  Com  pany  case,  the 
court,  construing  said  act,  held  that  in  order  to  bring  lands  within  the 
exception  stated,  their  character  as  mineral  must  be  known  at  the  date 
of  the  sale.  In  Deffeback  v.  Hawke,  the  question  at  issue  involved  the 
exception  of  mineral  lands  from  the  opecation  of  the  town-site  laws, 
which  is  that 

Where  mineral  veins  are  possessed,  which  possession  is  recognized  by  local  author* 
ity,  and  to  the  extent  so  possessed  and  recognized,  the  title  to  town-lots  to  be  ac- 
quired shall  be  subject  to  snch  recogni  zed  possession  and  the  necessary  use  thereof 
....  that  no  title  shall  be  acquired  under  ....  this  chapter,  to  any 
mine  of  gold,  silyer,  cinnabar,  or  copper,  or  to  any  valid  mining  claim,  or  possession 
held  under  existing  laws.    (See  sections  2386  and  2392  R.  8.). 

The  court,  in  construing  this  exception,  held  that  it  included  only 
such  lands  as  were  known  to  be  mineral  at  the  date  of  sale.  It  is  thus 
seen  that  those  cases  are  in  no  material  sense  similar  to  the  Francouer 
case,  or  the  case  at  bar. 

The  case  of  Wright  v.  Roseberry,  supraj  which  involved  the  construc- 
tion of  the  swamp-land  grant  of  September  28, 1850,  is  cited  to  show 
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tbat  patents  issued  under  legislative  grants,  in  prcesentij  do  not  operate 
to  vest  the  title,  but  are  intended  to  define  or  identify  the  land,  and 
evidence  the  title  vested  by  the  grant.  But  all  this  may  be  freely  ad- 
mitted, without  aid,  in  my  judgment,  to  the  contention  that  mineral 
lands  passed  by  the  grant,  if  their  character  was  not  known  at  the  date 
when  the  grant  acquired  precision.  The  very  fact,  if  it  be  true,  that 
the  office  of  the  patent  is  to  define  and  identify  the  land  granted,  and 
to  evidence  the  title  which  vested  by  the  act,  necessarily  implies  that 
there  exists  jurisdiction  in  some  tribunal  to  ascertain  and  determine 
what  lands  were  subject  to  the  grant  and  capable  of  passing  thereun- 
der. Now,  this  jurisdiction  is  in  the  Land  Department,  and  it  contin- 
ues, as  we  have  seen  until  the  lands  have  been  either  patented  or  cer- 
tified to,  or  for  the  use  of,  the  railroad  company.  By  reason  of  this 
jurisdiction  it  has  been  the  practice  of  that  department,  for  many  years 
past,  to  refuse  to  issue  patents  to  railroad  companies  for  lands  found  to 
be  mineral  in  character,  at  any  time  before  the  date  of  the  patent. 
Moreover,  I  am  informed  by  the  officers  in  charge  of  the  Mineral  Di- 
vision of  the  Land  Department,  that  ever  since  the  year  1807  (the  date 
when  that  division  was  organized)  it  has  been  the  uniform  practice  to 
allow  and  maintain  mineral  locations  within  the  geographical  limits  of 
railroad  grants,  based  upon  discoveries  made  at  any  time  before  patent, 
or  certification,  where  patent  is  not  required.  This  practice,  having 
been  uniformly  followed  and  generally  accepted  for  so  long  a  time,  there 
should  be,  in  my  judgment,  the  clearest  evidence  of  error,  as  well  as 
the  strongest  reasons  of  policy  and  justice  controlling,  before  a  depart- 
ure from  it  should  be  sanctioned.  It  has,  in  effect,  become  a  rule  of 
property. 

I  am,  therefore,  constrained  to  hold,  in  view  of  the  foregoing,  that 
there  is  no  error  in  the  conclusion  of  your  said  office  decision,  and  the 
same  is  hereby  affirmed. 


CONTE8T-FAILTJRE  OF  CHABGE-FINAL  DESERT  PROOF. 

GiLKISON  V.  OOUaHANHOUE. 

If  the  charge  as  laid  against  the  entry  is  not  supported  by  the  evidence,  and  good 
faith  is  apparent  on  the  part  of  the  entryman,  though  his  compliance  with  law 
is  not  satisfactorily  shown,  the  contest  may  be  dismissed,  and  the  entryman  per- 
mitted to  sabmit  supplemental  proof  in  sapport  of  his  entry. 

The  final  proof  under  a  desert  entry  should  definitely  show  what  proportion  of  each 
legal  sub-division  has  been  irrigated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  September  5, 1890. 

With  your  letter  of  July  25,  1889,  you  transmit  the  appeal  of  J.  M. 
Oilkisou  trom  your  office  decision  of  i^'ebruary  14, 1889,  dismissing  his 
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contest  against  desert  land  entry  "So.  75,  made  by  William  A.  Goa^han- 
hoor,  on  March  2,  3883,  on  Sec..20,  T.  6  S.,  R.  39  B.,  La  Grande,  Oregon. 

Final  proof  was  offered  on  said  tract  March  1,  1886.  Before  the 
register  and  receiver  had  passed  npon  the  sufficiency  of  the  same,  James 
M.  Gilkison,  Harrison  Wicks,  Socrates  Mann,  and  William  M.  Dixon 
filed  their  several  contest  affidavits  against  said  entry,  as  to  thel^W.J, 
the  SW.J,  the  l^E.J,  and  the  SE.J  of  said  section,  respectively. 

I^otices  were  issued  on  these  affidavits  fixing  hearings  for  September 
1, 2,  3,  and  4, 1886,  respectively. 

On  September  1,  the  hearing  was  began  in  the  case  of  Giikison  v. 
Gonghanhonr,  and  the  same  was  concladed  I^ovember  23, 1886. 

By  stipnlations,  duly  entered  of  record,  it  was  agreed  by  Wicks, 
Mann  and  Dixon,  respectively,  that  the  lands  in  controversy  in  their 
several  contests  were  of  the  same  character,  as  to  being  desert  or  non- 
desert  lands,  as  the  land  embraced  in  Gilkison's  case ;  that  the  facts 
were  the  same,  and  that  their  cases  should  be  heard  and  decided  by  the 
Department  upon  the  evidence  taken  in  the  Giikison  case. 

The  several  contestants  filed  substantially  the  same  charges  against 
the  entry,  namely : — 

1.  That  the  land  embraced  in  said  entry  is  not  desert  land  within  the 
meaning  of  the  statute. 

2.  That  claimant  has  not  reclaimed  the  lands  within  the  time  pro- 
vided by  Congress  to  make  final  proof,  thereby  forfeiting  the  entry. 

At  the  hearing  there  was  no  testimony  taken  as  to  the  reclamation 
of  the  land,  it  being  entirely  directed  to  the  issue  as  to  whether  the  land 
was  desert  or  non -desert  in  character. 

The  register  and  receiver  dismissed  the  contest,  but  held  that  claim- 
ant failed  in  getting  water  on  the  land  as  required  by  law.  Both  parties 
prosecuted  appeals  from  this  judgment,  and  by  your  said  office  decision 
you  held  the  land  desert  in  character  within  the  meaning  of  the  law, 
and,  also,  that  the  final  proof  shows  that  the  land  has  been  reclaimed. 

I  have  carefully  examined  the  testimony,  and  fully  agree  with  you 
that  a  preponderance  of  the  same  is  to  the  effect,  that  the  land  in  con- 
troversy will  not  produce  a  remunerative  crop  in  a  season  of  ordinary 
rainfall,  and  that  the  land  is  essentially  desert  in  character  within  the 
meaning  of  the  statute. 

The  proof  was  made  two  days  before  the  expiration  of  the  three  years 
allowed  to  reclaim  the  land.  Claimant  appears  to  have  the  right  to  the 
use  of  sufficient  water  to  irrigate  the  land. 

The  only  question,  therefore,  is,  whether  the  proof  is  sufficient  to 
show  the  land  reclaimed. 

In  claimant's  testimony,  which  in  the  main  is  corroborated,  I  find  the 
following: — 

I  have  made  a  ditch  and  am  now  prepared  to  thoroughly  irrigate  the  entire  tract. 
I  have  raised  no  crops.  In  1Q83  water  was  oondacted  on  the  land  in  May,  and  was 
spread  over  the  land  by  flooding,  thongh  not  in  sufficient  quantity  to  thoroughly  ir- 


248  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

rigate  all  the  land;  the  ditch  was  completed  late  last  fall,  bnt  not  in  time  to  thor- 
oughly irrigate  the  land.  I  have  a  ditch  constrnct^d  now  which  will  carry  a  Boffi- 
cient  amount  of  water  to  thoroughly  irrigate  the  entire  tract ;  but  as  the  dit-ch  was 
only  finished  late  last  fall,  and  the  freezing  weather  has  prevented  my  bringing  the 
water  on  to  the  land,  except  for  a  short  time  in  November,  I  conld  not  construct  the 
ditch  and  run  the  water  in  the  ditch  at  the  same  time,  and  there  is  only  about  five 
months  in  each  year  that  work  can  be  prosecuted  or  carried  on  successfully  in  that 
part  of  the  country.  I  failed  to  get  water  on  the  land  in  sufficient  quantity  in  time 
to  complete  my  proof  within  the  time,  and  that  the  ditch  has  been  filled  with  snow 
and  ice  during  the  winter,  which  has  prevented  my  compliance,  and  further  that  I 
have  used  all  proper  diligence  in  trying  to  get  the  water  on  the  land. 

One  of  the  witnesses,  Hagan,  testifies  that  in  no  season  has  there 
been  sufficient  water  conveyed  upon  the  land  to  irrigate  the  entire  tract; 
that  dnring  Ma>^,  1883,  there  was  conveyed  to  the  land  about  one  inch 
of  water,  but  there  were  then  no  small  ditches  to  distribute  it.  It  was 
then  irrigated  by  flooding,  and  it  spread  over  *'  the  most  of  it."  It  was 
then  turned  off  to  enlarge  the  ditch.  In  1883  the  ditch  was  four  and  a 
half  miles  long,  sixteen  inches  deep  and  three  feet  wide.  In  the  fall  of 
1885  the  ditch  was  enlarged  and  extended.  It  is  now  thirteen  and  a 
half  miles  long,  and  for  the  greater  part  four  and  a  half  feet  wide  and 
sixteen  inches  deep,  and  lateral  ditches  have  been  constructed  to  con- 
vey the  water  to  every  part  of  the  land. 

It  is  shown  also  that  the  construction  of  the  ditch  was  delayed  by 
reason  of  one  Toung  disputing  the  right  to  run  it  through  his  homestead, 
which  seems  to  have  been  entered  subsequent  to  the  desert  entry.  The 
ditch  had  then  been  partly  constructed,  and  by  reason  of  this  difficulty 
new  surveys  had  to  be  made  and  changed  from  former  location — running 
around  Young's  homestead — requiring  more  time  and  expense,  and  sub- 
jecting claimant  to  annoyance  and  delay,  so  that  the  ditch  was  not 
completed  until  November,  1885,  and  the  freezing  up  of  the  water  pre- 
vented the  land  being  thoroughly  irrigated. 

It  will  thus  be  seen  that  claimant  has  acted  in  apparent  good  faith ; 
he  has  expended  a  large  sum  of  money  to  reclaim  the  tract ;  but  the 
proof  of  the  reclamation  is  not  satisfactory.  It  does  not  affirmatively  ap- 
pear what  proportion  of  each  legal  subdivision  has  been  irrigated.  The 
water  may  have  been  brought  to  the  land  in  sufficient  quantities  to  re- 
claim it.  Possibly,  but  for  the  freezing  weather  in  the  winter  of  1885- 
'86,  the  water  would  have  been  running  over  and  through  each  subdi- 
vision of  the  land ;  but  the  incident  of  the  freezing  weather  and  tbe 
consequent  failure  to  irrigate  the  land,  can  not  excuse  claimant  from 
showing  its  reclamation.  In  all  cases  ^'  satisfactory  proof  must  be 
made. 

As  the  contestants  have  failed  to  sustain  their  several  charges  that 
the  land  is  non-desert  in  character,  and  have  introduced  no  testimony 
whatever  that  the  land  was  not  reclaimed  within  the  time  prescribed 
by  law ;  and  since  claimant  should  not  be  held  responsible  by  reason  of 
the  circumstances  attending  his  efforts  to  reclaim  this  tract,  as  above 
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set  out,  the  several  contests  should  be,  and  they  are  hereby,  dismissed. 
But  as  this  proof  fails  to  show  definitely  what  proportion  of  each  le^al 
subdivision  has  been  irrigated,  supplementary  proof  will  be  required 
to  supply  this  deficiency.  Sixty  days  from  due  notice  hereof  will  be 
allowed  for  compliance  with  this  requirement.  Your  decision  is  accord- 
ingly modified. 


PRACTICE-NOTICE  OF  APPEAL. 

Brake  v.  California  and  Oregon  B.  R.  Co. 

An  appeal  will  uot  be  cousidered  in  the  absence  of  proper  service  of  notice  thereof 
on  the  opposite  party. 

Acting  Secretary  Cfiandler  to  the  Commissioner  of  the  General  Land  Office^ 

September  8, 1890. 

On  September  24, 1883,  Lillie  B.  Brake  made  private  cash  entry  for 
lots  1  and  2,  Sec.  3,  T.  39  S.,  E.  1  W.,  W.  P.  M.,  Roseburg  land  district, 
Oregon. 

March  27, 1884,  your  office  informed  the  local  office  that  said  tracts 
were  within  the  granted  limits  of  the  Oregon  and  California  Railroad 
Company,  under  the  grant  of  July  25, 1866,  (14  Stats.,  239) ;  that  said 
road  was  definitely  located  opposite  said  tracts  September  4,  1883 ; 
that  the  odd  numbered  sections  in  the  twenty  and  thirty  mile  limits 
were  withdrawn  from  market  October  27,  notice  of  which  was  filed  in 
the  local  office  November  7,  1883,  and  on  account  thereof,  said  entry 
was  held  for  cancellation. 

She  appealed  from  that  portion  of  your  decisibn  holding  for  cancella- 
tion her  entry  for  lot  2,  alleging  that  said  lot  was  offered  for  sale  Octo- 
ber 13,  1862,  and  was  subject  to  sale  when  she  made  her  entry,  and 
that  no  approved  map  or  plats  of  i^id  railroad  were  filed  in  the  local 
office  until  fourteen  days  after  her  right  had  attached.  She  asked  that 
her  entry  for  lot  2  be  allowed  to  stand  and  that  the  money  paid  for  lot 
1  be  refunded. 

Accompanying  her  appeal  she  filed  her  own  affidavit  in  which  she 
alleged  *'  I  have  this  day  deposited  in  the  post-office  at  Ashland,  Ore- 
gon, a  true  copy  of  the  foregoing  notice,  and  this  affidavit  directed  to 
Beoiy  Villard,  President  of  the  Oregon  and  California  Railroad,  at 
New  York  City,  New  York,  where  I  am  informed  and  believe  the  said 
President  of  thesaid  railroad  post-office  address  now  is,  and  that  I  paid 
the  postage  on  the  same." 

Rule  93  requires  that  a  copy  of  the  notice  of  appeal,  specification  of 
errors,  and  all  arguments  of  either  party,  shall  be  served  on  the  oppo- 
site party  within  the  time  allowed  for  filing  the  same. 

Rule  94. — Such  service  shall  be  made  personally  or  by  registered 
letter,  and  Rule  95, — Proof  of  personal  service  shall  be  the  written 
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acknowledgment  of  the  party  served  or  the  affidavit  of  the  person 
making  the  service  attached  to  the  papers  served,  and  stating  time, 
place,  and  manner  of  service. 

Notice  of  this  appeal  has  not  been  properly  given  the  railroad^com- 
pany,  and  the  same  will  not,  under  the  rales  and  the  decisions  in  Han- 
toon  V.  Devereax  (10  L.  D.,  408),  and  Bandy  v.  Fremont  Townsite  (10 
L.  D.,  595),  be  considered,  but  roast  be  and  is  hereby  dismissed. 


MINING  CIiAIM-SURV£T-^IRCTJLAR  OF  DECEMBER  4,  1884. 

Consolidated  Mining  Go. 

In  the  Buivej  of  a  lode  claim  that  conflicts  with  a  prior  valid  claim,  that  is  excepted 
from  the  application,  the  applicant's  right  does  not  extend  beyond  an  end  line 
passing  through  the  point  where  the  lode  intersects  the  exterior  line  of  the  senior 
location. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  September  8, 1890. 

I  have  considered  the  appeal  of  the  Consolidated  Mining  Company 
from  your  decision  of  December  27, 1888,  holding  the  sarvey  of  the 
<^  Eighth  of  Jannary  ^  lode  claim  lot  l^o.  158,  Ophir  mining  district  of 
Salt  Lake  Oity,  Utah  land  district,  to  be  in  violation  of  circular  of  De- 
cember 4, 1884,  and  directing  a  new  snrvey  thereof. 

This  claim  was  located  Jannary  8, 1884  and  surveyed  June  23,  and 
24, 1885.  An  inspection  of  the  plat  and  field  notes  of  the  snrvey  shows 
that  the  lode  line,  from  the  point  of  *'  discovery  ^  bears  N.  8^  35'  W., 
and  intersects  the  sonthern  bonndary  (side-line)  of  the  '^  Chicago  No.  2" 
lot  44,  and  crosses  said  lot  and  also  the  ^<  Trafalgar,"  lot  49, "  Bed  Pine'' 
lot  69,  enters  the  '^  Sacramento"  lot  81,  and  terminates  within  the  last 
named  claim. 

These  several  lots  lie  contiguous  so  that  the  said  lode  line  after  enter- 
ing the  first  named  lot  does  not  pass  over  any  land  not  embraced  by 
these  various  claims  all  of  which  were  located  prior  to  the  location  of 
the  ^'Eighth  of  January"  claim,  and  each  of  which  is  excepted  from 
this  application. 

The  last  sentence  of  first  paragraph  of  circular  of  December  4, 1884, 
3  L.  D.,  540,  says : 

His  right  to  the  lode  claimed  terminates  when  the  lode  in  its  onward  course  or 
strike  intersects  the  exterior  bonndary  of  snch  exclnded  ground  and  passes  within  it. 

The  first  sentence  of  the  second  paragraph  says : 

The  end-line  of  his  survey  should  not,  therefore,  be  established  beyond  snch  inter- 
section, unless  it  should  be  necessary  so  to  do  for  the  purpose  of  including  ground 
held  and  claimed  under  a  location  which  was  made  upon  public  land  and  valid  ftt 
the  time  it  was  made. 
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Id  the  case  at  bar,  we  have  secu  that  there  was  uo  ground  that  could 

be  held  and  claimed  under  this  location,  lying  between  the  point  where 
the  lode  intersected  the  south  line  of  the  <<  Chicago  No.  2  "  and  passed 
within  the  boundary  of  the  excluded  ground  and  the  point  of  terminus 
of  said  lode  line. 

The  case  is  similar  to  that  of  the  Engineer  Mining  and  Developement 
Company  (8  L.  D.,  361),  in  which  case  the  survey  over-lapped  on  its 
soatherly  end  the  ^^  B.  F.  Requa"  lode  claim  which  had  been  previously 
located.  After  discussing  the  case  and  section  2336  B.  S.,  the  Secretary 
said: 

In  the  case  at  bar  the  sarvey  over-laps  but  does  not  cross  or  intersect  the  prior 
location.    It  can  not  therefore  be  held  to  come  with  in  the  purview  of  section  233G. 

From  the  snrvey  as  it  now  stands  the  lode  appears  to  strike 

the  exterior  line  of  the  "  B.  F.Beqna'^  lode  claim  at  a  point  north  of  the  line  sur- 
veyed as  the  southerly  end-line  of  the  "  Eldorado."  The  appellant's  right  does  not 
extend  beyond  a  southerly  end-line  (parallel  with  the  north  line)  through  the  point 
where  the  lode  intersects  the  exterior  line  of  the  said  senior  location. 

In  following  this  ruling  I  may  say  the  appellant's  right  does  not  ex- 
tend beyond  a  northerly  end-line  (parallel  to  the  south  line)  through 
the  point  where  the  lode  intersects  the  exterior  line  of  the  said  senior 
location  (*^  Chicago  l^o.  2").  It  was  therefore  proper  to  require  the 
end-lines  of  the  survey  to  be  re-adjusted,  so  as  to  accord  with  the 
requirements  of  the  law  and  regulations. 

Tour  decision  is  affirmed,  and  a  new  survey  required  accordingly. 


CONTEST— PBEFERBNCE  RIGHT  OP  ENTRY-REIilNQIIISHMENT. 

CoMLBY  V.  Mills. 

In  a  hearing  ordered  between  two  settlers  to  test  a  question  of  alleged  priority  a 
'*  preference  right  of  entry  "  is  not  acquired  as  under  a  contest. 

Where  the  entryman,  daring  the  pendeocy  of  such  litigation,  files  a  relinquishment 
the  qnestion  at  issue  abates;  and  such  entryman  has  thereafter  no  interest  in 
the  case  nor  right  of  appeal. 

Firit  As9iitant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  8,  1890. 

Your  office  by  letter  of  July  25, 1889,  transmitted  to  this  Department 
the  papers  in  the  case  of  A.  M.  Comley  v.  B.  S.  Mills,  upon  the  appeal 
of  the  latter  from  your  decision  of  March  30, 1889  ^<  awarding  the  pref- 
erence right  of  entry  to  the  former,  for  the  NW.  J  of  Sec.  29,  T.  107  K., 
B.  57  W.,  Mitchell,  South  Dakota,  land  district. 

The  record  shows  that  Mills  on  November  20, 1886,  made  homestead 
entry  for  this  land  in  lieu  of  his  preemption  filing  of  October  21,  of 
same  year. 
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On  February  IG,  1887,  Com  ley  made  applicatioQ  to  file  pre-emption 
declaratory  statement  for  the  same  tract,  alleging  settlement  November 
20, 1886,  this  being  the  day  on  which  Mills  had  made  homestead  entry, 
the  register  and  receiver  ordered  a  hearing  to  determine  which  of  the 
parties  had  the  prior  right  thereto,  and  upon  considering  the  testimony 
in  the  case  they  decided,  on  May  19,  1887,  that  Mills  had  snch  right, 
and  rejected  the  application  of  Comley. 

From  this  decision  he  appealed,  and  on  March  30, 1889,  your  ofQce, 
passing  ui>on  the  case,  found  that  Comley  made  settlement  November 
20, 1886;  and  made  valuable  improvements  upon  the  land,  and  gave 
him  the  preference  right. 

In  your  decision,  referring  to  the  record  in  the  case,  you  say,  that  on 
December  2,  1887,  Mills'  homestead  entry  was  canceled  on  relinquish- 
ment, and  that  on  same  day  one  Delano  made  homestead  entry  for  the 
tract  and  that  said  cancellation  had  been  noted  in  your  office  on  De- 
cember 16,  1887,  and  you  say : 

I  believe  further  that  his  settlement  and  contest  directly  brought  about  the  afore- 
said cancellation  in  your  office,  hence,  I  award  to  A.  M.  Comley,  contestant,  the  pref- 
erence right  of  entry  to  this  tract  and  close  the  case. 

There  had  been  no  contest  initiq^ted  by  Comlej'^  against  any  entry  and 
there  was  no  question  of  "  preference  right  of  entry"  in  the  case,  but 
only  the  question  of  priority  between  the  settlement  of  Comley  and  the 
homestead  right  of  Mills,  hence,  when  Mills  relinquished  his  rights  and 
his  entry  was  canceled,  there  was  nothing  left  for  you  to  try  or  deter- 
mine. These  parties  must  stand  on  their  settlement  rights,  and  Mills, 
having  relinquished  his  claim  under  his  entry,  ceased  to  have  any  inter- 
est in  the  case  and,  therefore,  has  no  right  of  appeal. 

The  attempted  appeal  is  dismissed. 


TIMBER  CULTURE  CONTEST— INFAXT  HEIR-NOTICE. 

FANSEY  r.   TORGERSEN. 

If  good  faith  is  apparent,  failure  to  fully  comply  with  the  requirements  of  the  timber 
cultnre  law  may  he  excused,  where  such  failure  is  the  result  of  mistake,  and  an 
effort  is  made  to  cure  the  default  prior  to  the  initiation  of  the  contest. 

In  a  contest  against  the  claim  of  a  deceased  entryman  it  must  clearly  and  affirma- 
tively appear  that  the  proceedings  are  regular,  and  that  the  entryman  or  his 
legal  representatives  have  failed  to  comply  with  the  requirements  of  the  law. 

Notice  of  the  proceedings  in  such  a  case  should  be  given  the  infant  (sole)  heir,  and 
the  guardian  be  made  a  party  thereto  in  accordance  with  local  procedure. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  September  8,  1890. 

I  have  considered  the  case  of  Louis  M.  Faiisey  v,  Caroline  Torgerseu, 
sole  heir  at  law  of  Christ  Torgersen,  deceased,  as  presented  by  the  ap- 
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peal,  filed  by  ^'  A.  S.  Baldwin,  attorney  for  the  claimant,"  i^om  the  de- 
cision of  yonr  office,  dated  October  22, 1885,  holding  for  cancellation 
timber  culture  entry  No.  1559  of  the  NW.  J  of  Sec.  9,  T.  14  N.,  R.  22 
W.,  made  by  Christ  Torgersen  on  May  29, 1880,  at  the  North  Platte 
land  office,  in  the  State  of  Nebraska. 

The  record  shows  that  said  Fansey,  on  October  22, 1884,  filed  in  said 
local  land  office  his  contest  affidavit,  alleging  that  Ife  was  well  ac- 
quainted with  said  entry,  and  knew  the  present  condition  of  the  land 
covered  thereby ;  "  that  the  said  Christ  Torgersen  died  February,  1882, 
and  lefr,  surviving  him,  one  child,  whose  name  is  Caroline  Torgersen, 
and  who  is  his  sole  heir ;  that  said  Christ  Torgersen  failed  to  break  five 
acres  of  said  tract  in  1881 ;  that  said  heir  has  failed  to  break  or  cause  to 
be  broken  ten  acres  of  said  tract,  and  has  failed  to  plant  to  trees,  seeds, 
nuts,  or  cuttings,  ten  acres  of  said  tract  or  cause  the  same  to  be  done; 
that  said  heir  has  failed  to  cultivate  ten  acres  of  said  tract  in  1883  and 
1884.  Notice  issued  on  the  same  day,  summoning  the  contestant  and 
said  heir  to  appear  at  said  local  office  on  December  18, 1884,  at  nine 

A.  M.,  and  also  that  ^  Depositions  in  said  cause  will  be  taken  before  B. 

B.  Pierce,  county  judge  of  Dawson  county,  at  his  office  iu  Plum  Creek, 
on  the  11th  day  of  December,  1884.'"  The  depositions  were  taken  as 
directed  and  filed  iu  the  local  office  on  December  17, 1884,  and  the  hear- 
ing was  had  before  the  local  officers  on  December  18,  same  year.  It 
nowhere  appears  that  notice  was  served  upon  said  heir,  but  it  is  shown 
that  witnesses  were  examined  by  said  county  judge  in  support  of  said 
entry. 

The  local  officers  found,  and  so  state  iu  their  decision,  ^Hhat  the 
requisite  amount  of  breaking  was  done,  but,  by  mistake,  a  portion  of 
the  same  was  done  upon  an  adjoining  quarter  section ;  the  mistake  was 
learned  in  April,  1884,  there  being  at  least  two  and  a  half  acres  of  the 
same;"  that  *'the  entryman  should  not  suifer  for  this  honest  error. 
But,  upon  learning  said  mistake,  there  seems  to  have  been  no  effort 
made  on  the  part  of  the  entryman  or  his  (her)  representatives  to  cure 
said  defect;"  that  the  testimony  showed  that  there  had  been  only 
seven  acres  planted  in  trees,  including  that  part  which  was  planted  by 
mistake  on  another  adjoining  tract;  that  the  law  requires  strict  com- 
pliance, which  was  not  shown  in  the  case  at  bar,  and  the  local  officers, 
therefore,  recommended  the  cancellation  of  said  entry. 

From  this  decision  an  appeal  was  taken  in  the  name  oi  said  heir. 
Your  office,  on  October  22,  1885,  found  that  the  entryman  died  in  the 
month  of  February,  1882;  that  prior  to  his  death  he  broke  ten  acres, 
of  which  only  six  or  seven  acres  were  upon  the  land  covered  by  his 
said  entry ;  that  since  the  discovery  of  said  defect  ^'no  effort  has  been 
made  to  cure  the  same." 

The  grounds  alleged  in  the  appeal,  taken  in  the  name  of  said  minor 
heir,  are,  that  the  decision  is  contrary  to  the  law  and  the  evidence,  and 
that  the  heir,  who  was  a  young  child,  was  helx>less,  until  a  guardian 
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had  been  appointed ;  that  her  gaardian  ^<  did  all  in  his  power  to  remedy 
the  defaalty  if  any  existed,  before  salt  bronght,  and  thereafter." 

The  evidence  in  the  case  shows,  that  the  entryman  in  his  lifetime 
broke  the  required  amount  on  what  he  supposed  was  the  tract  entered 
by  him,  but  by  mistake  a  part  of  the  breaking  was  on  an  &(^oining 
tract ;  that  said  entryman  died  in  February,  1882,  and  that  H.  J.  Kolbo, 
on  November  12, 1884,  was  duly  appointed  guardian  of  Caroline  Tor- 
gersen,  who  was  the  sole  heir  of  said  deceased  entryman ;  that  said 
contest  affidavit  was  filed  and  notice  issued  to  said  heir  on  October  22, 
1884.  One  of  the  witnesses  for  the  contestant,  Vanantwerp,  testified 
that  it  was  not  discovered  until  April,  1884,  that  the  breaking  was  not 
all  upon  the  right  claim ;  that  the  first  five  acres  were  planted  in  tim- 
ber in  1883,  but  about  two  and  a  half  acres  of  the  planting  were  on  the 
adjoining  claim ;  that  the  trees  on  the  adjoining  claim  were  transplanted 
upon  the  tract  in  question  in  the  spring  of  1884,  after  the  discovery  of 
the  mistake,  and  some  cuttings  set  out,  making  between  five  and  six 
acres  altogether,  and  only  seven  acres  of  breaking  then  upon  the  tract, 
without  the  fireguards. 

Another  witness,  Shelden,  states  (Evidence,  p.  15),  that  he  assisted 
in  making  a  survey  of  the  land  broken  on  the  tract  in  question,  about 
a  week  before  giving  his  evidence,  and  there  were  '^  between  nine  and 
ten  acres  " ;  that  there  were  planted  between  five  and  six  acres  on  said 
tract  in  seeds,  trees,  nuts,  or  cuttings,  prior  to  October  22, 1884 ;  that 
about  an  acre  and  a  half  were  broken  ^^  the  past  summer''  on  the  south 
side  of  the  tract;  that  during  the  summer  of  1884  and  prior  to  the 
initiation  of  said  contest  there  were  planted  upon  said  tract  between 
<^  three  and  four  acres ; "  that,  including  the  two  and  a  half  acres  planted 
on  the  adjoining  claim,  there  were  planted  «^  between  seven  and  eight 
acres."  On  the  part  of  the  claimant,  witness  Bainbridge  (Evidence,  p. 
19)  testified  that  five  acres,  supposed  to  be  on  the  claim,  were  planted 
in  trees  in  1883;  that  four  thousand  trees  were  planted  in  1884, 
^^  and  the  balance  of  it  was  planted  to  box  elder  seeds,"  about  three 
acres  in  the  opinion  of  the  witness,  although  he  did  not  measure  it; 
that  in  the  spring  of  1884  a  little  over  six  acres  were  marked  off  for  the 
purpose  of  planting  to  trees,  but  this  piece  was  not  planted,  because  of 
the  division  of  the  section  which  cut  off  said  piece  from  the  land  en- 
tered; that  a  portion  of  the  fireguard,  about  forty-four  rods,  was  planted 
by  witness  in  box  elder  seeds ;  that  witness  planted  all  of  the  old  ground 
found  by  the  survey  to  be  on  the  tract  entered  and  the  balance  of  the 
fireguards  not  then  planted.  On  cross  examination  witness  testified, 
that  be  was  the  stepfather  of  the  claimant.;  that  he  replanted  some  of 
the  trees  firom  the  adjoining  tract  to  the  land  in  question ;  that  the 
ground  for  the  second  planting  was  plowed  between  the  10th  and  15th 
of  April,  1884,  and  marked  off  the  second  day  afterwards ;  that  there 
were  one  acre  and  sixteen  rods  of  new  breaking  done  upon  tbe  tract  in 
1884 ;  that  the  reason  more  land  was  not  broken  was  because  of  the 
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severe  drouth,  which  cansed  the  land  to  become  so  dry  that  witness 
conldnot  break  any  more;  that  the  claimant  was  only  ten  years  old  the 
November  preceding ;  that  said  breaking  in  1884  was  done  in  the  month 
of  September. 

The  testimony  of  said  witness  is  corroborated  by  the  uncle  of  claim- 
ant, who  also  testified  that  the  entryman  died  on  February  15, 1882, 
that  there  has  been  no  administrator  of  his  estate;  that  his  widow  re- 
married in  the  spring  of  1883,  and  that  about  a  month  prior  to  the  date 
of  taking  said  evidence,  Hans  J.  Kolbo  was  appointed  guardian  of  said 
heir.  Said  Kolbo  also  testified  in  behalf  of  the  claimant,  corroborating 
her  other  witnesses,  relative  to  the  breaking  and  planting  of  trees  upon 
the  said  tract  He  also  testified  that  he  was  appointed  guardian  of  said 
claimant  on  November  12,  1884 ;  that  prior  to  said  date  no  guardian 
had  been  appointed.  On  crossexamination,  witness  stated  that  prior  to 
May  1, 1884,  the  season  was  such  that  the  ground  could  be  properly 
prepai*ed  for  planting  to  trees ;  that  the  trees  on  the  adjoining  claim  were 
transplanted  about  May  1st  to  the  tract  in  question ;  that  the  applica- 
tion to  have  witness  appointed  guardian  of  said  heir  was  filed  in  Sep- 
tember 1884,  and  that  as  her  guardian  he  ^<  intends  to  do  what  the  law* 

requires about  the  tract ;"  that  he  knew  he  would  be 

appointed  guardian  of  said  heir  prior  to  the  issuance  of  letters,  from 
a  letter  received  i^m  the  judge  of  said  court. 

From  the  foregoing  it  is  apparent  that  said  entry  ought  not  to  be 
canceled.  The  local  officers  did  not  have  the  witnesses  before  them, 
and  their  statement,  concurred  in  by  your  office,  that  '^  no  effort  has 
been  made  by  the  entryman  or  his  representatives  to  cure  the  de- 
fect" in  the  breaking  and  planting  since  the  discovery  of  the  mistake 
of  the  entryman  in  his  plowing  and  planting  is  not  sustained  by  the 
weight  of  evidence  submitted  in  the  case. 

It  is  clear  that  the  requisite  amount  of  land  would  have  been  duly 
planted  in  1883  had  it  not  been  for  the  mistake  of  the  entryman,  con- 
ceded to  have  been  honestly  made,  and  some  effort  was  made  to  remedy 
the  defect  prior  to  the  filing  of  said  contest  affidavit. 

The  circumstances  of  this  case  are  such,  in  my  judgment,  that  they 
famish  a  sufficient  excuse  for  the  default,  and  there  is  an  eutire  want  of 
evidence  of  any  bad  faith  on  the  part  of  the  entryman  in  his  lifetime, 
and,  certainly,  none  can  be  imputed  to  a  minor  child  only  ten  years  of 
age.  So  that  upon  the  merits  of  the  case  there  has  been  no  sufficient 
showing  made  of  failure  to  comply  with  the  requirements  of  the  timber 
culture  act. 

But,  independently  of  the  foregoing,  said  contest  could  be  dismissed 
because  the  suit  is  not  brought  and  continued  against  the  proper  parties. 

The  code  of  civil  procedu]5B  for  the  State  of  Nebraska  (Ed.  1867,  p. 
307,  Sec.  38),  provides  that  <<  the  defense  of  an  infant  must  be  by  a 
guardian  for  the  suit,  who  may  be  appointed  by  the  court  in  which  the 
action  is  prosecuted,  or  by  the  judge  thereof^  or  by  the  probate  judge." 
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Said  code  also  provides  that  ^'  When  the  defendant  is  a  minor  ander  the 
age  of  fourteen  years,  the  service  mast  be  made  upon  him,  and  upon 
his  guardian  or  father,  or,  if  neither  of  these  can  be  found,  then  upon 
his  mother,  or  the  person  having  the  care  or  control  of  the  infant,  or 
with  whom  he  lives.''    (Id.,  p.  404-5,  Sec  76.) 

The  record  does  not  afBrmatively  show  that  said  notice  was  served 
upon  said  infant,  or  upon  her  parent  or  guardian  as  required  by  law, 
and  her  guardian  was  uot  at  any  time  made  a  party  to  the  proceedings. 

While  it  is  true  that,  as  a  general  rule,  a  strict  compliance  with  the 
requirements  of  the  timber  culture  law  must  be  shown  by  claimants, 
especially  when  making  final  proof  in  support  of  their  claims,  ypt,  it  is 
also  essential  that,  in  a  case  like  this,  when  the  contestant  seeks  to 
cancel  an  entry  which  will  deprive  a  sole  heir,  only  ten  years  of  age,  of 
her  inheritance,  it  must  be  clearly  and  affirmatively  shown  that  the 
proceedings  have  been  regular,  and  that  the  entryman  or  his  legal  rep- 
resentatives, in  case  of  his  decease,  have  failed  to  comply  with  the  re- 
quirements of  the  law;  and,  vFhen  a  reasonable  excuse  is  given  for  any 
apparent  omission,  the  entry  will  not  be  canceled. 

The  decision  of  your  office  must  be,  and  it  is  hereby,  reversed. 


FINAL  PROOF  PROCEEDINGS.— OSAGE  FILING. 

Wills  v.  Bachman. 

Final  proof  shonld  not  be  submitted  daring  the  pendency  of  adverse  prooeedings 
instituted  by  another  to  secure  title  to  the  laud  involved. 

The  time  within  which  an  Osage  filing  is  required  to  be  made  will  not  ran  where  the 
local  office  is  closed,  and  the  Commissioner  directs  that  during  such  period  time 
will  not  run  aa  against  applicants  for  public  laud. 

During  the  pendency  of  a  contest  the  entryman  must  continue  to  comply  with  the 
requirements  of  the  law. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

Septetnber  8,  1890. 

I  have  considered  the  case  of  Henry  Wills  v.  Abraham  L.  Bachman, 
as  presented  by  the  appeal  of  the  latter  from  the  decision  of  your  office, 
dated  February  17, 1887,  rejecting  his  proof  and  holding  for  cancellation 
his  Osage  declaratory  statement  No.  9191,  filed  in  the  Lamed,  Kansas, 
land  office  on  October  1,  1885,  for  the  SW.  i  of  Sec.  21,  T.  34  8.,  B.  18 
W.,  alleging  settlement  thereon  March  1,  same  year,  and  awarding  said 
land  to  said  Wills. 

The  record  shows  that  said  Wills  filed  his  Osage  declatory  statement 
for  said  tract  on  October  12, 1885,  alleging  settlement  the  day  previpns ; 
that  Bachman,  after  dne  notice,  made  final  proof  in  support  of  his  claim, 
and  upon  a  protest  of  said  Wills  alleging  a  valid  adverse  claim,  a  hear- 
ing was  duly  ordered  ou  March  13,  1886^  and  bad  on  April  19^  same 
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year,  to  determine  the  rights  of  said  parties  to  said  tracts ;  that  said 
hearing  was  continaed  from  day  to  day  nntil  April  21,  1886,  when  the 
case  was  continaed  until  August  26,  same  year,  to  enable  parties 
to  take  depositions,  and  the  case  was  closed  on  August  27,  1886; 
and  that  on  April  19, 1886,  Wills  made  final  proof  before  the  register 
of  said  office.  The  local  officers  found  that  Bachman  was  first  seen 
upon  the  tract  in  question  on  the  last  of  February  or  first  of  March, 
1885,  when  he  commenced  to  build  a  dug-out  eight  by  twelve  feet,  with 
a  dirt  roof;  that  he  had  fourteen  acres  of  breaking,  a  well  eighteen  feet 
deep,  without  any  water,  but  had  cultivated  no  crop  on  said  land  prior 
to  his  final  proof;  that  Wills  settled  on  said  land  about  August  11, 
1885,  and  that  Bachman's  improvements  then  consisted  of  said  dug-out, 
and  one  third  of  an  acre  plowed  ;  that  no  one  waiS  then  living  in  said 
dug-oat,  and  it  looked  from  its  general  appearance  as  if  the  tract  had 
been  abandoned ;  that  Bachman  only  lived  in  his  dugout  about  ten 
days,  while  his  brother's  family  lived  with  him  until  they  were  driven 
out  by  a  heavy  rain ;  that  Wills  resided  upon  said  tract  from  August 
13, 1885,  and  up  to  the  time  of  said  hearing  he  was  not  absent  more 
than  ten  days ;  that  after  submitting  a  part  of  his  testimony  in  the  case, 
he  abandoned  said  tract  and  went  back  to  the  State  of  Missouri ;  which 
indicates  bad  faith.  The  local  officers  therefore  held  for  rejection  the 
final  proof  of  each  of  said  parties. 

On  appeal,  your  office  found  that  they  were  qualified  pre-emptors  and 
were  actual  settlers  upon  said  tract  at  the  dates  their  respective  proofs 
were  made ;  that  by  the  failare  of  Bachman,  who  was  the  prior  settler, 
to  file  his  declaratory  statement  within  the  period  required  by  law,  and 
before  the  intervention  of  the  valid  adverse  right  of  Wills,  he  lost  the 
benefit  of  his  prior  settlement  and  his  entry  was  barred  by  the  statute; 
that  at  the  date  Wills  made  his  final  proof  he  was  an  actual  settler  upon 
the  land  in  question  and  had  resided  thereon  for  more  than  six  months 
next  preceding  said  date,  and  the  land  must  be  awarded  to  him. 

On  May  10, 1887,  the  local  office  transmitted  an  application  by  Bach- 
man's attorney  for  a  modification  of  said  decision,  or  for  a  new  trial, 
service  of  which  upon  the  attorneys  of  Wills,  without  objection  as  to 
time,  was  acknowledged  on  April  28,  same  year.  The  grounds  of  said 
application  are  that  the  decision  of  your  office  overlooked  the  fact  ap- 
parent in  the  record,  that  said  Wills  was  not  an  actual  resident  of  said 
tract  at  the  date  of  his  proof  and  entry,  but  was  more  than  one  hun- 
dred miles  distant,  on  his  way  to  Missouri,  and  that  said  Bachman  was 
there  and  had  been  ever  since  his  settlement,  actually  residing  on  said 
land ;  that  if  said  facts  are  not  shown  by  the  record,  said  Bachman,  by  his 
attorney,  N.  B.  Freeland,  asks  that  time  be  given  to  show  the  same  by 
affidavits.  Said  application  concludes  with  a  statement  made  under 
oath  by  said  Freeland  that  he  had  that  clay  received  a  letter  from  said 
Bachman  stating  that  his  former  counsel  in  said  case  had  removed  to 
Colorado;  also  that  said  Freeland  was  informed  and  believed  that  the 
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allegatioDS  in  said  application  were  true ;  that  the  time  for  appeal  had 
so  nearly  expired  that  there  was  not  time  to  have  said  application  veri- 
fied by  the  defendant,  which  was  the  only  reason  why  said  counsel  veri- 
fied said  a])plication. 

On  Aagust  1, 1887,  the  local  office  transmitted  another  application  of 
said  Bachman,  by  his  said  attorney,  asking  that  your  said  office  decision 
be  reversed,  because  the  same  was  an  oversight  for  the  reason  that  said 
land  office  was  closed  on  account  of  fire  from  May  27, 1885,  until  Octo- 
ber 1,  same  year,  and  hence  Bachman  could  not  have  filed  for  said  land 
during  the  time  the  office  was  dosed. 

Your  office,  on  October  8, 1887,  refused  to  modify  said  decision  be. 
cause  said  motion  was  not  filed  in  time,  it  appearing  that  the  parties 
were  duly  notified  of  your  office  decision  on  February  23, 1887,  and  the 
application  did  not  allege  any  newly-discovered  evidence.  Notice  of 
said  decision  of  your  office  was  duly  given  to  the  attorney  of  said  Bach- 
man, and  on  October  31, 1887,  the  local  officers  transmitted  the  appeal 
from  said  decision  of  February  17, 1887,  filed  in  their  office  on  October 
15,  same  year,  which  was  transmitted  by  your  office  to  the  Department 
on  November  29,  following. 

The  errors  alleged  are  that  your  office  rejected  appellant's  claim  be- 
cause he  did  not  file  in  time,  when  the  fact  was  that  the  delay  in  filing 
was  caused  by  the  closing  of  said  local  office  from  May  27,  to  October 
1, 1885,  on  account  of  the  destruction  of  its  records  by  fire ;  and  he  in- 
sists that  your  office  should  have  corrected  the  decision  as  soon  as  the 
error  was  indicated.  It  is  also  alleged  that  the  attorney  of  record  for 
said  Bachman  at  said  hearing  had  removed  to  Colorado  prior  to  said 
decision  of  February  17, 1887,  and  had  abandoned  all  practice  before 
said  local  office,  and,  in  consequence  thereof,  said  appellant's  attorney 
received  no  notice  of  said  decision  until  a  very  few  days  prior  to  the 
filing  of  said  application  for  said  reconsideration,  which  was  made  within 
thirty  days  from  the  time  the  same  was  received  either  by  appellant  or 
his  present  counsel  who  was  his  coansel  at  that  time.  With  said  appeal 
is  filed  a  duly  certified  copy  of  a  letter  from  your  office  dated  June  13, 
1885,  to  the  register  and  receiver  of  said  office  instructing  them  to  <<  ad- 
vise settlers,  desiring  to  place  their  claims  of  record,  that  the  time 
during  which  the  office  is  closed  for  general  business  will  not  run  against 
them." 

On  the  part  of  Wills,  it  is  insisted  that  said  application  for  review 
came  too  late,  and  that  the  decision  of  your  office  has  become  final,  and 
has  passed  in  remjudicatam. 

The  record  shows  many  irregularities.  In  the  first  place,  Wills 
should  not  have  been  permitted  to  make  final  proof  while  the  right  of 
Bachman  to  said  tract  was  still  pending.  Wills  had  protested  against 
the  allowance  of  Bachman's  proof,  alleging  his  own  adverse  claim  to  the 
land,  and  until  the  right  of  Bachman  to  the  tract  was  finally  determined, 
no  further  action  could  be  taken  by  the  local  officers  or  the  land  depart- 
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meat.  Bales  of  Practice,  'No.  53  (4  L.  D.,  43) ;  Chicago,  Bock  Island  & 
Pac.  B.  B.  V.  Easton  (id.,  266) ;  Stroud  v.  De  Wolf  (id.,  394)  j  Bailey  v. 
Townsend  (5  L.  D.,  176)  ,•  Wade  v.  Sweeney  (6  L.  D.,  234) ;  Lewis  Peter- 
son  (8  L.  D.,  121) ;  Laffoon  v  Artis  (9  L.  D.,  279). 

The  decision  of  your  office  adverse  to  Bachman  is  based  upon  his 
failure  to  file  within  the  time  required  by  law.  If  the  allegations  of  the 
appellant  be  true,  then  it  is  apparent  that  he  did  file  in  time,  for,  by  the 
express  direction  of  your  office,  the  time  did  not  run  while  the  local 
office  was  closed,  which  the  attorney  for  appellant  swears  was  until 
October  1, 1885.  Moreover,  the  attorney  for  Bachman  also  swears  that 
the  counsel  of  record  for  appellant  at  the  date  of  said  hearing  had  re- 
moved to  Colorado  prior  to  said  decision  of  February  17, 1886,  and  that 
the  application  for  modification  was  filed  in  due  time  after  the  appellant 
or  the  attorney  who  filed  said  application  had  received  notice  of  said 
decision.  But,  conceding  that  upon  a  strict  construction  of  the  rules  of 
practice  said  motion  was  not  filed  within  the  time  required,  yet,  since 
your  office  has  allowed  the  appeal,  and  it  is  alleged  that  said  Wills 
abandoned  said  tract  pending  said  contest,  I  am  of  the  opinion  that  the 
case  should  be  considered  by  this  Department. 

It  is  well  settled  that,  pending  a  contest,  the  entryman  must  continue 
to  comply  with  the  requirements  of  the  law.  Byrne  v.  Dorward  (5  L 
D.,  104)  J  Taschi  v.  Lester  (6  L.  D.,  27). 

The  tract  in  question  is  a  part  of  the  Osage  Indian  trust  and  dimin- 
ished reserve  lands,  and  is  disposed  of  under  the  provisions  of  the  act 
of  Congress  approved  May  28,  1880  (21  Stats.,  143),  which  require  the 
applicant  to  purchase  to  become  an  actual  settler  at  the  date  of  the  en- 
try. United  States  v.  Atterbery  et  al.  (8  L.  D.,  173) ;  Hessong  v.  Bur- 
gan,  (9  L.  D.,  363) ;  United  States  v.  Jones  (10  L.  D.,  23). 

In  view  of  the  allegations  made  by  the  appellant  relative  to  the  clos 
ing  of  said  office,  the  abandonment  of  said  tract  by  Wills  prior  to  the 
final  determination  of  said  contest,  and  his  own  continued  residence 
upon  said  land,  I  am  of  the  opinion  that  the  case  should  be  remanded 
to  the  local  office  for  further  proceedings  after  due  notice  to  said  par- 
ties of  the  time  and  place  thereof,  at  which  appellant  will  have  an  op- 
portunity to  submit  testimony  relative  to  the  closing  of  said  land  office, 
the  absence  of  said  Wills  from  said  tract,  and  any  other  facts  tending 
to  show  his  good  faith  in  the  premises.  Wills  should  also  be  allowed  to 
controvert  the  testimony  submitted  by  Bachman,  and  furnish  any  addi- 
tional testimony  he  may  choose  tending  to  show  his  superior  right  to 
the  land. 

The  decision  of  your  office  is  modified  accordingly. 
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PRACTICE  >  APPEAL.-KEHEARINO— CEimOBABI. 

Witter  v.  Ostroski 

An  appeal  should  be  taken  from  the  original  decision,  and  not  fVom  the  refiual  to 
grant  a  rehearing. 

The  Commissioner's  discretion  in  the  matter  of  ordering  a  rehearing  will  not  be  con- 
trolled by  the  Department  in  the  absence  of  any  apparent  abase  of  such  discre- 
tionary aathority. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land  Offlce^ 

September  9, 1890. 

By  letter  of  April  12, 1890,  you  transmitted  the  petition  for  certio- 
rari filed  by  the  attorney  of  George  F.  Witter  Jr.,  in  the  case  of  said 
Witter  V.  John  Ostroski,  involving  the  tatter's  homestead  entry  for 
the  N.  J  of  SB.  i  of  Sec.  8  T.  22  N..  R.  6  E.,  Wausau,  Wisconsin,  land 
district. 

It  seems  from  said  petition  and  the  copy  of  your  office  decision  made 
a  part  thereof,  that  Ostroski's  homestead  entry  was  attacked  by  Witter 
on  the  charge  that  it  was  firaadnlently  and  illegally  made ;  that  the 
local  officers  decided  in  favor  of  the  contestant  and  overrnled  a  motion 
for  a  rehearing;  that  the  entryman  appealed  to  yonr  office ;  and  that  yon 
by  decision  of  March  2, 1890  dismissed  said  appeal,  upon  motion  of  the 
contestant,  for  the  reason  that  it  contained  no  specifications  of  error,  but 
then  proceeded  to  take  jurisdiction  of  the  case  nnderrule  48  of  rules  of 
practice  without  specifying  under  which  subdivision  of  said  rule  said 
action  was  warranted,  decided  that  a  motion  for  a  rehearing  should 
have  been  granted,  and  remanded  the  case*  for  a  new  trial. 

Therenpon  the  motion  now  under  consideration  was  filed. 

Counsel  for  Witter  seem  to  be  at  a  loss  to  know  what  became  of  the 
appeal  from  the  refusal  to  grant  a  rehearing.  There  was  really  but 
one  appeal,  and  that  fh)m  the  decision  of  the  case.  See  John  B.  Nickel 
(9  L.  D.,  388). 

Your  dismissal  of  the  appeal  seems  to  have  been  proper,  but  I  do  not 
find  anything  in  the  record  before  me  that  brings  the  case  within  either 
of  the  four  subdivisions  of  rule  48  of  rules  of  practice. 

Counsel  for  the  applicant  has  discussed  rule  48  very  fully,  but  he 
seems  to  have  overlooked  the  fact  that  rule  83  on  which  he  bases  his 
application  for  a  writ,  provides  for  certiorari  when  the  Commissioner 
^'  shall  formally  decide  that  a  party  has  no  right  of  appeal  to  the 
Secretary." 

In  the  case  at  bar  no  appeal  was  taken  and  no  decision  formal  or 

otherwise  was  rendered  denying  the  same.  It  may  be  said  that  the 
decision  was  merely  an  interlocutory  order  and  as  no  appeal  would  lie 
from  it,  none  need  be  ofiered.  The  Department  will  not  review  on  cer- 
tiorari an  interlocutory  order  of  the  Commissioner,  unless  good  cauae  is 
shown  for  such  action,    Olney  v.  Shyrock  (9  L.  D.,  633], 
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The  case  is  similar  to  that  of  Gibson  v.  Van  Gilder  (0  L.  D.,  626),  in 
which  it  was  said : — 

Under  this  rale  (72)  the  Commissioner  may  grant  a  rehearing  ....  and  he 
may  also  in  the  exercise  of  his  discretion  order  a  farther  investigation  or  hearing 
when  necessary  to  enable  him  to  render  an  intelligent  decision  in  the  case,  althongh 
no  motion  for  a  rehearing  is  filed,  and  the  Department  will  not  control  the  Commis- 
sioner in  the  exercise  of  this  discretion  unless  there  is  an  apparent  abase  of  it  .  .   .  • 

The  remanding  of  this  case  for  farther  hearing  does  not  violate  rale  48  becaase  that 
rale  most  be  considered  in  connection  with  rale  72,  which  allows  the  Commissioner 
in  his  discretion  to  make  further  investigation  and  to  have  additional  testimony  before 
him,  before  passing  apon'the  merits  of  the  case,  or  passing  upon  the  decision  of  the 
local  officers. 

I  do  not  find  in  the  case  at  bar  any  abuse  of  discretion,  nor  do  I  find 
that  the  petitioner  will  suffer  any  material  injury  by  the  order  made. 
The  application  is  therefore  refused. 


NOTICE— PUBLICATION— ACT  OF  JUNK  15,  1880. 

Jones  v.  De  Haa.n. 

Notice  of  a  decision  given  by  nnregistered  letter  is  not  sufficient  evidence  of  service; 
nor  do  the  rules  of  practice  provide  for  verbal  notice  in  such  a  case. 

In  an  affidavit,  filed  as  the  basis  for  an  order  of  publication,  which  sets  forth  that  the 
defeodant  is  not  a  resident  of  the  State,  and  personal  service  can  not  be  made,  it 
is  not  necessary  to  show  what  efforts  have  been  made  to  secure  personal  service 
on  the  defendant. 

The  initiation  of  a  contest  suspends  the  right  of  purchase  under  the  act  of  June  15, 
1880. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  9,  1890. 

I  have  considered  the  appeal  of  Adam  De  Haan  from  your  office  de- 
cision of  October  3, 1888,  in  which  the  record  shows  that  De  Haan  made 
homestead  entry  No.  2936  Febrnary  28, 1879,  of  the  E.  ^  of  the  NE.  4, 
Sec.  4,  T.  11,  R.  30  W.,  Wa  Keeney,  Kansas,  and  additional  home- 
stead entry  No.  2992,  under  the  act  of  March  3, 1879  (20  Stat.,  472),  of 
the  west  half  of  the  same  quarter  section. 

May  19,  1885,  John  H.  Jones  initiated  contest,  charging  abandon- 
ment of  both  said  entries.  Notice  of  contest  was  made  by  publication 
on  the  affidavit  of  Jones  that  defendant,  De  Haan,  was  not  a  resident 
of  the  State  of  Kansas,  and  that  personal  service  can  not  be  obtained. 
At  the  hearing,  July  7, 1885,  defendant  made  default,  and  plaintiff  ap- 
I>eared  and  submitted  testimony  in  support  of  his  charge  of  abandon- 
ment. 

September  23, 1885,  before  a  decision  was  rendered  on  the  contest, 
defendant  applied  to  purchase  said  tracts  under  the  act  of  June  15, 
1880  (21  Stat,  237),  which  application  was  granted  by  the  register  and 
receiver,  and  he  was  permitted  to  make  cash  entry  No.  1122,  and  the 
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contest  was  dismissed.  Jones  did  not  appeal  from  the  action  of  the 
register  and  receiver  in  dismissing  his  contest  nntil  December  8, 1886. 
The  reasons  for  such  delay  are  set  forth  in  your  office  decision  (letter 
<^  H  "  to  register  and  receiver),  and  are  as  follows : 

The  case  was  first  brought  to  the  notice  of  this  office  by  plaintiff's  letter,  dated 
Febraary  8,  1886,  inquiring  as  to  the  status  of  the  same.  As  the  result  of  such  let- 
ter, and  in  reply  to  office  letter  of  August  16,  1886,  you  transmitted  the  record  in 
the  case  August  19,  1886,  with  report  that  though  notified  of  your  decision  dismisa. 
ing  the  contest,  plaintiff  took  no  further  action  in  the  premises.  October  18,  1886, 
you  reported,  in  response  to  office  letter  of  October  4,  1886^  that,  although  you  had 
no  evidence  in  your  office  showing  that  plaintiff  received  notice  of  your  several  ac- 
tions in  dismissing  his  contest  and  allowing  defendant  to  purchase  land,  yet  such 
notice  was  evidently  sent  to  him  at  his  post-office  address,  Gr  inn  ell,  Kansas,  inas- 
much as  it  was  the  invariable  custom  of  your  office  to  so  notify  contestants.  Upon 
this  yon  were  directed  by  office  letter  of  October  30, 1886,  to  notify  plaintiff  that  if  he 
could  show  by  his  own  affidavit  and  that  of  his  attorney  of  record  that  he  never 
received  official  notice  of  your  decision,  he  would  be  entitled  to  file  an  appeal  there- 
from. October  28,  1S87,  you  transmitted  said  affidavits,  together  with  the  appeal  of 
plaintiff,  and  the  counter  affidavit-s  submitted  by  defendant  in  support  of  his  motion 
for  the  dismissal  of  the  appeal.  In  plaintiff's  affidavit  and  the  affidavit  of  his  at- 
torney it  is  set  forth  by  each  that  he  never  received  any  notice  from  your  office  of 
the  dismissal  of  the  contest.  In  the  affidavits  submitted-  by  defendants  two  show 
that  it  was  the  invariable  custom  of  your  office  to  notify  contestants  of  the  dismissal 
of  their  contests  on  purchases  like  the  one  in  question,  and  two  set  forth  that  im- 
mediately after  the  dismissal  and  purchase  herein,  the  plaintiff  was  personally  and 
verbally  advised  by  one  McGraw  and  the  local  officers  of  the  said  decision  of  your 
office.  Such  a  notice  both  he  and  his  attorney  swear  as  aforesaid  they  never  recei  ved| 
and  as  before  shown  there  is  nothing  in  the  record  disproving  their  claim. 

Upon  this  evidence  you  held  that  the  appeal  was  properly  before  yoa. 
You  also  held  that  the  proof  of  abandonment  was  sufficiently  shown, 
and  canceled  both  homestead  entries  and  held  defendant's  cash  entry 
subject  to  contestant's  preference  right. 

From  this  decision  Oatherine  L.  Y.  Davis,  third  transferee  from  the 
original  entryman,  now  appeals  to  this  Department. 

Comparing  the  statement  of  facts  as  set  forth  in  your  office  decision 
with  the  record  before  me,  I  find  it  is  substantially  correct,  with  this 
exception :  instead  of  two  affidavits  setting  forth  personal  and  verbal 
notice  to  plaintiff,  I  find  but  one,  and  that  was  made  by  E.  A.  McMath 
(instead  of  McGraw),  and  stated  in  substance :  ^'  That  contestant,  shortly 
after  the  dismissal  of  his  contest,  had  told  affiant  that  he  had  been  in- 
formed by  his  attorney  that  his  contest  hail  been  dismissed,  and  that  he 
had  then  gone  to  the  local  office,  and  the  receiver  had  also  informed 
him  of  this  fact ;  affiant  also  states  that  on  the  day  the  cash  entry  was 
allowed,  he,  affiant,  informed  contestant's  attorney  of  the  dismissal  of 
the  contest  and  allowance  of  the  entry." 

From  this  it  satisfactorily  appears  that  no  notice  of  the  dismissal  of 
his  contest  was  ever  properly  served  upon  him.  Practice  Rule  44  re- 
quires such  notice  to  be  in  writing,  and  to  be  served  personally  or  by 
registered  letter  through  the  mail.    Notice  sent  by  unregistered  letter 
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is  insufficient  evidence  of  service.  (Johnson  v.  Miller,  8  L.  D.,  477 ; 
English  V.  Noteboom,  7  L.  D.,  335).  The  case  cited  by  appellant  (New 
Orleans  Canal  and  Banking  Go.  v.  State^  5  L.  D.,  479)  is  not  in  point. 
In  that  case  notice  was  sent  by  unregistered  letter  to  the  counsel  of  the 
bank,  and  it  was  held  to  be  sufficient,  for  the  reason  that  he  admitted 
that  he  received  it.  There  is  no  such  admission  in  this  case;  on  the 
contrary,  both  contestant  and  his  attorney  deny  ever  receiving  any 
kind  of  notice,  and  the  only  evidence  tending  to  show  that  notice  was 
sent  to  contestant  is  the  affidavits  referred  to,  showing  that  it  was  the 
invariable 'custom  of  the  office  to  send  such  notice  through  the  mail,  by 
unregistered  letter.  Notice  verbally  given,  as  testified  to  by  McMath, 
can  not  be  held  sufficient,  as  the  Practice  Eules  nowhere  provide  for 
verbal  notice,  nor  should  they.  The  appeal  was  therefore  properly  be- 
fore the  Commissioner. 
The  next  point  insisted  on  by  counsel  for  appellant  is  that — 

No  personal  seryice  of  notice  of  contest  was  ever  made,  and  no  sufficient  affidavit 
was  made  for  consiractive  service  by  publication,  the  affidavit  making  no  showing  of 
any  effort  to  make  personal  service,  as  required  by  rule  eleven  (11). 

This  objection  goes  to  the  root  of  the  whole  matter,  for  if  it  is  sustained, 
the  local  office  had  no  jurisdiction,  in  other  words  there  was  no  contest 
pending  and  the  cash  entry  was  properly  allowed.  That  part  of  the 
affidavit  of  contest  which  has  relation  to  service  is  as  follows :  <^  That 
said  l)e  Haan  is  not  a  resident  of  the  State  of  Kansas,  that  personal 
service  can  not  be  obtained.'^ 

Counsel  for  appellant  contends  that  this  is  insufficient  to  authorize 
service  by  publication,  because  the  affidavit  does  not  show  thereby  that 
he  made  any  effort  to  procure  personal  service -on  the  defendant,  as 
required  by  rule  11  (rule  12  then  in  force).    This  rule  is  as  follows : 

Notice  may  be  given  by  publication  alone  only  when  it  is  shown  by  affidavit  of 
contest-ant  and  by  such  other  evidence  as  the  register  and  receiver  may  require,  that 
due  diligence  has  been  used,  and  that  personal  service  can  not  be  made.  The  party 
will  be  required  to  state  what  effort  has  been  made  to  get  persona]  service. 

It  is  quite  plain  that  this  rule  contemplates  two  classes  of  cases : 

1st.  Notice  by  publication  to  the  entryman  when  he  is  a  non-resident 
of  the  State. 

2nd.  When  the  entryman  is  within  the  State  but  absconds,  or  so  con- 
ceals himself  that  personal  service  can  not  be  made  upon  him.  Under 
this  rule,  in  the  latter  case,  before  the  contestant  is  justified  in  resort- 
ing to  service  by  publication,  he  must  set  out  the  facts  showing  what 
effort  has  been  made  to  obtain  personal  service,  so  the  register  and 
receiver  may  determine  whether  or  not  he  has  used  due  diligence  in 
such  a  degree  as  to  justify  them  in  allowing  him  to  proceed  to  obtain 
service  by  publication. 

It  will  be  observed  that  the  <^  diligence  "  used,  and  the  '^  effort "  made, 
which  must  be  shown,  are  *'  to  get  personal  service."  If  the  party  is 
not  a  resident  of  the  State,  no  diligence  or  effort  can  <'  get  personal 
service.''    The  rules  of  practice  pertaining  to  the  same  matter  must, 
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like  difiereDt  sections  of  the  same  statute,  be  construed  together,  so  as 
to  give  effect  to  all,  if  it  is  possible  to  do  so. 
Rule  9  (theu  rule  10)  is  as  follows : 

Personal  service  sbaU  be  made  in  all  cases  when  possible,  if  the  party  to  be  served 
is  resident  in  the  State  or  Territory  in  which  the  laud  is  sitaated,  and  shall  coDsist  in 
the  delivery  of  a  copy  of  the  notice  to  each  person  to  be  served. 

From  this  rule  it  is  equally  plain  that  personal  service  is  not  required 
to  be  made,  if  the  party  to  be  served  is  not  a  resident  of  the  State  or 
Territory;  why,  then,  should  diligence  be  shown  to  make  personal 
service  where  such  service  is  not  required  to  be  made. 

I  think  these  two  rules  can  be  reconciled  to  this  construction.  Eule 
9  provides  for  personal  service,  when  possible,  on  residents  of  the  State 
or  Territory.    Bule  10  provides  for  the  execution  of  such  notice. 

Eule  11  provides  for  a  different  method  of  service  when  personal 
service  is  impossible,  i.  e.,  by  reason  of  non-residence  or  because  the 
party  cau  not  by  diligence  be  found.  Its  meaning  will  be  readily 
undi'rstood,  if  we  prefix  the  following,  to  aid  in  its  construction,  to  wit : 
Though  personal  service  is  required  when  possible  on  all  persons  resident 
of  the  State  or  Territory^  yet  notice  may  be  given  by  publication,  etc. 
Numerous  decisions  of  this  Department  have  been  iqade  in  which  it  is 
held,  that  an  affidavit  alleging  that  after  diligent  search  the  residence 
or  whereabouts  of  defendant  can  not  be  found  or  ascertained,  or  that 
personal  service  can  not  be  made  upon  the  defendant,  and  many  other 
allegations  to  the  same  effect,  are  insufficient,  that  the  plaintiff  must 
show,  as  required  in  rule  11,  what  efforts  he  has  made  to  get  personal 
service,  but  no  decision  has  come  under  my  observation,  after  careful 
research,  in  which  it  is  held,  when  the  affidavit  contained  the  positive 
allegation,  as  in  this  case,  that  the  defendant  is  not  a  resident  of  the 
State^  that  plain  tiff  must  also  set  forth  what  effort  he  has  made  to  obtain 
personal  service.  Such  a  requirement  would  seem  absurd,  for,  as  said 
before,  whence  the  necessity  to  show  an  endeavor  to  do  something  not 
required  to  be  done.  The  allegation  ^^  that  the  defendant  is  not  a  resi- 
dent of  the  State,"  is  the  statement  of  a  fact,  and  the  reasons  why  the 
contestant  knows  it  is  so  need  not,  in  my  judgment,  be  stated.  It  adds 
nothing  to  the  strength  of  the  statement  of  fact.  In  Bone  t.  Dicker- 
son's  heirs  (8  L.  D.,  452),  the  affidavit  was  that  '^  J.  Frank  Dickerson 
has  failed  and  his  heirs  or  legal  representatives  have  failed  to  plant  or 

cause  to  be  planted  five  acres  of  trees,  tree  seeds,  etc., and 

that  the  said  Frank  Dickerson  has  been  dead  for  at  least  two  years  last 
past.  Upon  this  affidavit  notice  was  issued  by  publication  to  the  heirs 
of  J.  Frank  Dickerson.  Ernest  0.  Dickerson,  testamentary  devisee, 
appeared  by  counsel  and  moved  the  dismissal  of  the  contest  for  waut 
of  notice.  The  local  officers  overruled  the  motion,  and  found  for  con- 
testant. On  appeal  to  your  office,  their  decision  was  affirmed  on  the 
ground  that  the  defendant  being  a  non-resident,  the  notice  was  suf- 
ficient. 

On  appeal  to  this  Department  the  decision  of  your  office  was  reversed, 
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and  one  of  the  reasons  stated  in  such  reversal  in,  becanse  the  affidavit 
did  not  show  that  ^'  due  diligence  had  been  used,  and  that  personal 
service  could  not  be  made.'' 

It  will  be  observed  that  the  affidavit  in  this  case  does  not,  as  in  the 
case  at  bar,  state  that  ^'  defendant  is  not  a  resident  of  the  State,"  there- 
fore, as  it  did  not  show  that  contestant  had  used  due  diligence  to 
make  personal  service,  it  was  dearly  not  sufficient  to  authorize  notice 
by  publication,  and  the  fact  as  found  by  the  Oommissionerf  that  the 
defendant  was  actually  a  non-resident,  did  not  cure  the  error,  for,  as  has 
been  repeatedly  held  by  this  Department,  the  affidavit  must  show  on 
its  face  all  the  facts  necessary  to  authorize  the  service  of  notice  by  pub- 
lication, or  no  jurisdiction  will  be  conferred  upon  the  local  officers. 
•  In  Allen  v.  Leet  (6  L.  D.,  669),  cited  in  the  forgoing  case,  the  affidavit 
alleged  that  ^'  he  had  made  due  and  diligent  search  for  Dexter  Leet 
and  that  be  can  not  be  found  nor  heard  of,  and  that  personal  service  of 
notice  of  this  contest  can  not  be  made  on  said  defendant  in  the  State  of 
Nebraska."  All  of  which  might  be  true  and  still  the  defendant  be  a  res- 
ident of  the  State  of  Nebraska,  for  he  might  have  absconded  or  con- 
cealed himself  so  that  personal  service  could  not  be  had  upon  him. 
This  affidavit  is  therefore  not  equivalent  to  an  allegation  of  non-resi- 
dence, and  it  was  properly  held  to  be  defective. 

I  find  therefore  that  the  affidavit  in  this  case  was  a  compliance  with 
the  rule,  and  was  sufficient  to  authorize  publication  of  notice  of  contest. 
The  record  also  satisfactorily  shows  that  contestant  mailed  a  copy  of 
the  notice  by  registered  letter  to  the  last  known  address  of  claimant  at 
least  thirty  days  before  the  hearing,  and  that  a  like  copy  was  posted  in 
a  conspicuous  place  on  the  land  for  at  least  two  weeks  prior  to  the  day 
set  for  hearing,  and  as  the  provision  requiring  the  same  to  be  posted 
in  the  register's  office  during  the  period  of  publication  was  not  in  force 
at  the  time  the  contest  was  initiated,  all  the  requirements  of  the  law 
necessary  to  give  jurisdiction  to  the  rejgister  and  receiver  seem  to  have 
been  complied  with.  The  contest,  then,  having  been  properly  initiated 
prior  to  the  cash  entry  of  De  Haau,  such  entry  was  improperly  allowed, 
under  the  act  of  June  15, 1880  (21  Stat.,  237). 

As  this  case  had  not  been  finally  adjudicated  at  the  rendition  of  the 
decision  of  the  case  of  Friese  v.  Hobson  (4  L.  D.,  580),  it  falls  within  the 
purview  of  that  decision,  which  is  again  followed  by  Boberts  v.  Mahl^ 
6  L.  D.,  446,  and  Arnold  v.  Hildreth,  7  L.  D.,  500. 

The  evidence  abundantly  shows  that  at  the  time  of  the  initiation  of 
the  contest  the  defendant  had  abandoned  his  entry,  and  taken  up  his 
permanent  residence  in  Oregon,  many  hundred  miles  distant.  The 
good  faith  of  contestant  is  clearly  shown  by  continued  residence  on 
the  land  and  improvements,  amounting  to  more  than  fifteen  hundred 
dollars.  The  contest  will  therefore  be  sustained,  and  cash  entry  No. 
1122  will  be  suspended  to  await  final  action  on  contestant's  application 
to  exercise  his  preference  right. 

The  decision  of  your  office  is  affirmed. 
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FINAL  PROOF  PROCEEDINGS— TRANSFEREE. 

Ellis  M.  Brown  et  al. 

When  final  proof  is  not  taken  before  tbe  officer  designated,  but  is  otherwise  satis- 
factory, and  the  entryinan  refuses  to  respond  to  further  requirements,  the  trans- 
feree may  cure  the  defect  by  procuring  a  certificate  both  from  the  officer  designated 
to  take  the  proof,  and  the  one  taking  the  same,  that  no  protest  was  at  any  time 
filed  against  tbe  entry. 

If  such  certificates  can  not  be  obtained,  the  proof  may  be  accepted  as  made,  after  re- 
publication and  in  the  absence  of  protest. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  9, 1890. 

I  have  considered  the  case  of  Ellis  M.  Brown  on  appeal  by  the  Secarity 
Mortgage  and  Investment  Company,  mortgagee,  from  your  decision  of 
February  15,  1889,  requiring  new  final  proof  on  the  pre-emption  cash 
entry  made  by  Brown  for  the  NW.  i  of  Sec.  25,  T.  115  K,  E.  76  W., 
Huron,  South  Dakota,  laud  district. 

On  February  28, 1884,  Brown  made  settlement  on  said  land,  on  March 
Ist  following  he  filed  a  pre-emption  declaratory  statement  therefor,  and 
made  actual  residence  thereon  on  March  8th,  same  year* 

On  July  26, 1884,  he  gave  notice  by  publication  that  he  would  make 
final  proof  '^  before  the  clerk  of  the  district  court  in  and  for  Sully  county, 
at  Clifton,  Dakota  Ter.,  on  Saturday  the  6th  day  of  September  1884," 
and  on  said  day  at  the  said  town  he  made  final  proof  before  Merit 
Sweny,  probate  judge  of  Sully  county  Dakota  Territory,  and  the  same 
was  accepted  by  the  local  officers,  final  certificate  was  issued  September 
16th  following,  and  he  paid  to  the  receiver  (200,  taking  his  receipt 
therefor. 

On  February  21, 1887,  your  office,  by  letter  «  G"  of  that  date  notified 
the  register  and  receiver  at  Huron  D.  T.  that  said  claimant  would  be 
required  to  make  new  publication  and  new  proof,  because  the  proof  was 
not  taken  as  stated  in  the  published  notice. 

It  appears  that  Brown  was  notified  of  your  said  letter  "O"  by  regis- 
tered letter,  and  that  he  gave  it  no  attention  and  on  June  14, 1888,  by 
your  letter  "G"  of  that  date  the  local  officers  were  directed  to  notify 
him  that  his  entry  was  held  for  cancellation,  subject  to  appeal. 

It  appears  from  the  records  and  evidence  that  Brown,  after  receiving 
said  final  certificate  mortgaged  said  land  to  the  Security  Mortgage  and 
Investment  Company,  and  sold  the  equity  of  redemption  to  one  David- 
son Steel.  On  February  15, 1889,  you  notified  Steel  by  letter  of  that 
date  that  the  final  proof  in  said  case  had  been  rejected  by  your  office; 
that  new  proof  had  been  required  |  that  none  having  been  made  the 
entry  was  held  for  cancellation  and  that  the  Department  recognized  the 
right  of  the  transferee  to  cure  irregularities  and  show  compliauce  with 
law  by  the  entryman  where  he  could  not  be  found  or  refused  to  comply 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  267 

with  tfae  requirements  made.  The  Security  Mortgage  and  Investment 
Go.  were  also  notified  that  new  proof  was  required  under  new  publica- 
tion, thereupon  said  company  appealed,  and  for  grounds  of  error  claim 
that  the  proof  was  satisfactory  as  to  residence  and  improvement,  and 
that  all  that  should  have  been  required  was  new  publication  and  post- 
ing and  a  certificate  of  no  protest. 

It  also  claims  that  it  does  not  appear  that  any  service  of  notice  of  sns« 
pension  of  the  entry  was  ever  made  upon  Brown.  It  files  the  affidavit 
of  its  President,  Wm.  P.  Baird,  setting  forth  that  it  is  a  corporation 
duly  organized  under  the  laws  of  the  Territory  of  Dakota,  that  it  made 
a  loan  of  money  to  Brown  and  took  a  mortgage  on  the  land  in  contro- 
versy ;  that  it  has  no  other  security ;  that  Brown  is  insolvent  and  has 
gone  to  parts  to  it  unknown. 

Davidson  Steel  files  a  statement  (not  under  oath)  that  he  purchased 
said  land  subject  to  said  mortgage  and  has  been  paying  interest  on 
$330  to  said  company;  that  Brown  has  left  Dakota  and  now  lives  in 
Illinois  and  is  unable  to  bear  the  expense  of  making  new  proof,  if  he 
desired  to  do  so. 

The  testimony  in  final  proof  shows  that  Brown  built  a  house  eight  by 
twenty  feet  and  moved,  with  his  wife  and  child,  into  it  on  March  8, 1884, 
and  that  he  lived  there  continuously  until  after  making  final  proof. 
During  the  spring  he  broke  twenty  acres  of  land  and  cultivated  fifteen 
acres  to  corn,  potatoes  and  vegetables ;  during  the  summer  he  built  a 
crib  and  made  some  other  slight  improvements. 

The  entryman  having  mortgaged  the  land  after  receiving  his  final 
certificate,  and  having  sold  the  equity  of  redemption,  seems  to  have 
lost  his  interest  in  it,  and  if  it  is  not  patented  these  parties  must  of 
course  sufifer.  In  the  case  of  Eberhard  Querbach  (10  L.  D.,  142),  it 
was  held  that  the  sale  of  the  tract  after  making  final  proof,  which  sat- 
isfactorily showed  full  compliance  with  the  law,  did  not  afford  ground 
for  cancellation  of  the  entry. 

In  the  case  at  bar  the  proof  shows  full  compliance  with  the  law,  and 
in  view  of  this  fact,  and  the  fact  that  the*eutryman  refuses  to  comply 
with  the  requirements  of  your  office  as  to  furnishing  new  proof,  the 
grantee  of  the  entryman  will  be  allowed  to  furnish  the  official  certifi- 
cate of  both  the  officer  advertised  to  take  such  proof,  and  the  officer 
taking  the  same,  that  no  protest  was  at  any  time  filed  before  him 
against  said  entry,  as  per  rule  5 — rules  on  final  proof — approved  July  17, 
1889  (  9L.  D.,  123),  and  upon  such  certificates  being  furnished  the  final 
proof  may  be  accepted. 

If  for  any  reason  such  certificates  can  not  be  obtained,  the  said 
grantee  will  cause  new  notice  to  be  published  for  the  submission  of  final 
proofs  and  if  no  protest  or  objection  is  filed  on  the  day  fixed  for  hearing, 
the  proof  heretofore  made  may  be  accepted  as  final,  otherwise  the  final 
proof  will  be  re-taken. 

The  decision  is  modified  accordingly. 
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OSAOE    LAND-SETTLEMENT    BIGHTS. 

B.  H.  Smith. 

Settlement  and  occnpancy  of  Osa^^e  land  do  not  secure  the  right  of  purchase,  if  it 
appears  that  sach  occupancy  was  not  with  the  intention  of  taking  the  land  for 
a  home. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  9, 1890. 

On  February  3^  1883,  B.  H.  Smith  made  Osage  cash  entry  of  the  N. 
i  of  SW.  i,  SB.  i  of  SW.i  and  SW.  i  of  SE.  J,  Sec.  22,  T.,  30  S.,  B. 
13  W.,  Larned,  Kansas. 

On  March  28, 1883,  a  special  agent  reported  that  said  entry  was  made 
for  grazing  purposes,  but  without  recommendation.  A  hearing  was 
however  had  thereon,  and  at  said  hearing  the  defendant  asked  that  the 
government  be  required  to  open  the  case,  which  was  refused  by  the 
local  officers,  and  the  defendant  having  excepted  to  said  ruling,  then 
submitted  his  testimony.  The  local  officers  found  that  the  defendant 
did  not  make  a  bone  fide  settlement  on  the  tract,  and  held  his  entry  for 
cancellation,  which  decision  was  affirmed  by  your  office.  From  this 
decision  defendant  appealed,  alleging,  substantially  as  error,  (1)  In 
holding  that  the  overruling  of  defendant's  motion  to  require  the  gov- 
ernment to  open  the  case,  which  was  excepted  to  at  the  time,  was  not 
sufficient  to  reverse  the  decision  of  the  local  officers ;  (2)  In  holding  that 
the  settlement  of  defendant  was  not  bona  fide,  or  to  make  a  home,  but 
to  get  the  land  for  grazing — the  land  only  being  suitable  for  grazing — 
and  in  not  holding  that  the  defendant  was  an  actual  settler  having  the 
qualifications  of  a  pre-emptor  at  the  date  of  tendering  final  proof, 
which  are  the  only  requirements  to  entitle  him  to  tlie  land. 

The  motion  to  require  the  government  to  open  the  case  was  improp- 
erly overruled,  and  the  defendant  could  have  refused  to  submit  testi- 
mony, and  might  have  relied  upon  having  the  error  corrected  on  appeal ; 
but  having  offered  himself  as  a  witness,  and  it  being  shown  from  his 
own  testimony  that  he  had  failed  to  comply  with  the  law,  a  correction 
of  the  error  could  not  avail  him.  While  the  overruling  of  the  defend- 
ant's motion  denied  to  him  a  right,  yet  by  reason  of  his  own  action  in  the 
conduct  of  the  case,  it  can  not  now  be  repaired  by  a  reversal  of  that 
decision. 

The  testimony  of  the  claimant  shows  that  he  owned  a  farm  adjoining 
the  tract  in  controversy,  upon  which  he  resided  with  his  family  prior  to 
his  alleged  settlement^  that  the  tract  is  composed  of  canons,  blnfBs, 
breaks  and  ravines,  and  is  not  fit  for  agricultural  purposes,  but  only 
for  grazing ;  that  the  laud  is  of  no  value  to  any  one  not  owning  adjoin- 
ing land,  and  that  because  he  owiied  the  adjoining  farm  he  wanted  it 
for  grazing  purposes.  He  states  that  when  he  bought  the  adjoining 
farm,  he  also  bought  the  house  on  the  tract  in  controversy  from  the 
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same  person  ;  that  his  wife  resided  with  him  on  said  tract  for  aboat  a 
month  and  a  half,  and  then  returned  to  the  house  on  the  adjoining  farm, 
which  was  from  twenty-three  to  thirty  rods  from  the  other  house,  but 
that  he  and  his  son  remained  on  the  place  until  he  proved  up,  which 
was  exactly  six  months  from  date  of  filing,  when  he  returned  to  the 
house  on  the  adjoining  tract,  and  afterwards  used  the  house  on  the  land 
in  controversy  for  a  stable.  He  states  that  when  he  moved  with  his  fam- 
ily from  Illinois  to  Kansas,  they  divided  their  household  goods  and  put 
partonthetract  in  controversy  and  part  on  the  adjoining  land^  that 
his  wife  came  to  the  claim  at  times  to  cook  their  meats,  and  when  she 
did  not,  he  and  his  son  went  to  the  house  on  the  adjoining  tract  to  eat; 
that  he  filed  for  the  land  to  make  it  a  home  in  connection  with  his 
other  land  adjoining. 

While  the  testimony  shows  that  the  claimant  occupied  the  tract  with 
his  son  for  six  months,  yet  considering  all  the  facts  and  circumstances 
afi  detailed  by  his  own  testimony,  I  am  satisfied  that  such  occupancy 
did  not  constitute  him  an  actual  settler  upon  the  land  within  the  mean- 
iagof  that  term,  as  defined  by  the  decision  of  the  Department  in  the  cases 
of  United  States  v,  Jones,  10  L.  D.,  23,  and  United  States  v,  Atterberry, 
id*,  36,  in  which  it  is  held  that  the  proof  required  to  establish  the  fact 
of  an  actual  settlement  on  Osage  lands,  is  no  less  in  degree  than  the 
proof  required  under  the  pre-emption  law.  While  it  is  true  the  claim- 
ant settled  upon  and  occupied  the  land  for  six  mouths,  yet  it  is  shown 
by  the  proof  that  he  did  not  occupy  it  for  the  purpose  of  making  it  his 
home,  but  solely  to  add  to  his  adjoining  land,  which  was  in  fact  his 
home,  and  to  which  he  removed  as  soon  as  he  made  proof. 

Your  decision  is  affirmed,  and  the  papers  are  herewith  returned. 


PBACTICE— NOTICE  OF  CONTEST— OFFICIAL  SIGNATUItB* 

LUNDQUIST  V.  PBNTON. 

The  mere  omiBsion  of  the  register  to  affix  to  his  signatare,  on  a  notice  ot  contest,  his 
official  designation  does  not  invalidate  the  process;  nor  can  a  defendant  who 
admits  the  service  of  sach  notice,  and  appears  generally,  without  allegation  of 
prejudice,  take  advantage  of  such  defect. 

First  Assistant  Beoretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  September  9,  1890. 

On  June  2, 1885,  Euslbus  M.  Fenton  made  homestead  entry  upon  the 
NW.  i.  Sec.  14,  T.  127  N.,  E.  46  W.,  Fergus  Falls,  Minnesota. 

On  May  18, 1886,  Erik  A.  Lundquist  filed  his  affidavit  of  contest 
against  said  entry,  charging  abandonment,  change  of  residence,  and  no 
cultivation  of  the  tract. 

The  hearing  was  set  for  July  9, 1886,  at  nine  A.  M.  Near  the  hour 
fixed  for  the  hearing,  the  register,  T.  F.  Oowing,  received  a  telegram 
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from  the  defendant,  dated  at  BornesTille,  Minnesota,  which  reads  as 
follows : 

^^  Please  hold  open  my  contest  until  10:15  to-day." 

The  case  was  called  a  few  minutes  after  ten  o'clock,  both  parties 
being  present  with  coansel,  when  Fenton  objected  to  the  service  of 
notice  of  contest,  on  the  gronnds  that  neither  the  notice  nor  the  copy 
thereof  left  with  him  had  the  word  '<  register  "  written  after  the  signa- 
tare  of  the  person  issuing  such  notice.  The  local  officers  overruled  this 
objection;  whereupon  Fenton,  with  his  counsel,  withdrew  from  the 
trial.  The  evidence  was  then  heard,  and  the  register  and  receiver 
recommended  the  cancellation  of  the  entry. 

On  appeal  by  your  office  letter  of  December  19, 1888,  you  vacate  that 
judgment  and  reverse  the  action  of  the  local  office,  sustaining  Fenton's 
objection  to  service,  and  direct  that  a  new  notice  be  issued  to  the  par- 
ties in  interest,  fixing  a  day  for  a  hearing  anew  the  charges  in  contest- 
ant's affidavit. 

From  this  action  Lundquist  brings  this  appeal,  alleging  the  following 
grounds  of  error :  • 

1.  In  holding  that  plaintiff  had  not  made  dae  and  legal  service  upon  defendant  to 
the  trial  had  in  the  local  land  office. 

2.  In  directing  the  local  land  office  to  order  a  new  hearing. 

There  is  no  question  as  to  the  defendant's  being  served  with  a  notice 
of  this  hearing  .this  was  done  both  by  a  copy  and  by  a  notice  sent 
through  the  mail.  The  latter  notice  he  acknowledged  receiving,  when 
served  with  a  copy  of  the  original  notice.  Moreover,  his  telegram  to 
the  register,  above  set  out,  showed  he  had  notice  of  the  hearing. 

The  sole  question  is,  whether  the  defendant  can  take  advantage  of 
the  absence  of  the  word  '^  register"  on  the  notice  to  respond  and  furnish 
testimony  concerning  an  alleged  failure  to  comply  with  the  law,  after 
he  has  acknowledged,  both  verbally  and  by  telegram,  that  he  has  been 
notified  of  such  hearing. 

The  notice  which  defendant  received  on  June  4, 1886,  thirty-five  days 
before  the  hearing,  was  dated  at  '^  U.  S.  Land  Office,  Fergus  Falls,  Minn., 
May  18,  1886. " 

The  notice  bore  on  its  face  the  name  of  the  office  whence  it  came. 

The  register  and  receiver  (or  one  of  them)  arc  the  only  persons  au- 
thorized by  law  to  sign  such  notice ;  the  name  of  the  register  was  duly 
signed  to  the  same,  and  the  mere  omission  of  the  official  designation 
in  the  term  '^register"  did  not  invalidate  the  process. 

Rule  8  of  the  Bules  of  Practice  of  this  Department  requires  that  the 
notice  of  contest  be  signed  by  the  ^'  register  and  receiver,  or  by  both  of 
them." 

As  a  matter  of  fact  the  register  did  sign  both  the  notice  and  the  copy 
thereof,  and  it  would  have  been  better  practice  had  he  designated  his 
official  character,  by  writing  the  same  after  his  name,  on  both  notice 
and  copy.    But  the  absence  of  such  designation  can  not  excuse  de- 
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fendant  after  he  has  appeared  generally  and  asked  that  his  ^'contest" 
be  held  open  until  he  coald  reach  the  place  of  trial.  A  technical  omis- 
sion in  the  process,  nnder  such  circumstances,  and  upon  such  an  appear- 
ance can  not  be  taken  advantage  of  by  him.  In  this  case  the  entry- 
man  had  thirty-flve  days  to  prepare  for  this  hearing.  He  voluntarily 
refused  to  respond  to  the  charges  against  his  entry,  or  to  furnish  testi- 
mony to  establish  his  good  faith.  He  does  not  claim  that  he  was  mis- 
lead or  in  any  way  prejudiced  by  the  failure  of  the  register  to  designate 
his  ofQcial  character  in  the  process. 

Your  order  vacating  the  judgment  of  the  local  office  is  reversed ;  and 
I  herewith  return  the  papers,  with  directions  that  you  pass  upon  the 
merits  of  the  case  as  disclosed  by  record. 


bailboad  gbant-sblecnon-settlement  bight. 
Iowa  Bailboad  Land  Co.  v.  Noubse. 

The  right  of  the  railroad  company^  ander  the  act  of  June  2,  1864,  to  even  sections 
within  the  six  mile  limits  of  the  grant  of  1856,  does  not  attach  until  selection,  and 
the  right  of  selection  cannot  be  exercised  until  after  definite  location  of  the  mod- 
ified line  of  road. 

The  right  of  selection  nnder  said  act  of  1864,  can  not  be  exercised  if  at  the  date  of 
selection  a  right  of  homestead  settlement  covers  the  tract  involved. 

The  failure  of  a  homestead  settler  to  make  entry  within  three  months  after  settle- 
ment does  not  operate  to  the  advantage  of  the  railroad  company. 

The  consent  of  the  company  to  a  judicial  decree  recognizing  the  validity  of  an  entry 
nnder  which  settlement  rights  are  alleged,  is  an  abandonment  of  the  company's 
pending  selection  so  far  as  the  right  of  the  settler  is  concerned. 

Acting  Secretary  Chandler  to  the  Oommissioner   of  the  General  Land 

Office^  September  9,  1890. 

• 

This  appeal  is  filed  by  the  Iowa  Bailroad  Land  GompaDy,  saccessors 
in  interest  to  the  Cedar  Ilapids  and  Missoari  Biver  Bailroad  Gompany, 
from  the  decision  of  yoar  office  holding  for  cancellation  the  selection 
made  by  said  company  of  the  NW.  J  of  Sec.  2,  T.  85  N.,  B.  43  W.,  Des 
Moines,  Iowa,  and  allowing  Horace  D.  Noarse  to  make  homestead  entry 
of  the  same. 

The  tract  in  controversy  is  an  even  numbered  section,  lying  within 
the  six  mile  limits  of  the  line  of  the  Iowa  Air  Line,  now  Cedar  Bapids 
and  Missoari  Biver  Bailroad  Company,  as  originally  located  nnder  the 
act  of  May  16, 1856  (11  Stat.,  9),  and  was  selected  by  the  company  De- 
cember 31, 1884,  under  the  act  of  Jane  2, 1864,  (13  Stat.,  95). 

The  right  of  the  company  to  the  even  sections  within  said  limits 
attaches  only  from  the  date  of  selection,  and  no  right  of  selection  coald 
be  exercised  until  the  modified  line  was  definitely  located*  See  Iowa 
Bailroad  Land  Company  v.  Ertel,  10  L.  D.,  176. 
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The  records  of  yonr  ofQce  show  that  Simeon  Lightfoot  made  home* 
stead  entry  of  this  tract  October  31, 1870,  which  was  canceled  July  25, 
1884,  for  failure  to  make  proof  within  seven  years  from  date  of  entry. 

Prior  to  the  cancellation  of  the  entry,  the  railroad  company  brought 
suit  against  Lightfoot  to  determine  the  right  of  possession  and  the 
validity  of  his  entry,  and  in  this  suit  bourse  was  joined  as  a  co-defend- 
ant. The  suit  was  pending  at  the  date  of  the  cancellation  of  the  entry 
of  Lightfoot,  and  also  at  the  date  when  the  company  selected  the  tract. 

After  the  decision  of  the  supreme  court  of  the  United  States,  in  the 
case  of  Oedar  Bapids,  etc.,  Bailroad  Company  v.  Herring  et  aU  (110 
IJ.  S.,  27),  which  held  that  the  right  of  the  company  to  the  even  sec- 
tions within  said  limits  attached  only  from  date  of  selection,  and  after 
the  company  had  made  selection  of  the  tract,  it  allowed  the  following 
consent  decree  to  be  entered  up  in  the  suit  against  Lightfoot  and 
Nourse: 

It  is  ordered,  adjadged  and  decreed  as  upon  a  full  hearing  upon  the  merits  that  the 
entry  under  which  defendants  claim  is  legal  and  valid^  and  that  the  petition  of 
plaintiffs  he  dismissed  for  want  of  equity. 

Your  ofiice  held  that  this  act  of  the  company  disposed  of  its  claim 
to  the  land,  while  the  company,  in  its  appeal  from  said  ruling,  contends 
that  the  only  question  settled  by  said  decree  was  that  Lightfoot's  entry 
was  valid  and  legal,  and  that  so  long  as  that  entry  remained  of  record, 
rights  acquired  under  and  by  force  of  it  could  not  be  called  in  question 
by  the  company.  But  at  the  date  of  said  decree,  the  entry  of  Light- 
foot had  been  canceled,  and  the  company  had  made  selection  of  the 
tract.  Nourse  was  tiien  the  only  defendant  claiming  the  land.  While 
the  decree  did  not  so  dispose  of  the  claim  of  the  company,  as  to  prevent 
it  from  afterwards  asserting  its  right  to  select  the  tract,  if  it  should  be 
found  free  from  any  other  claim,  it  was  such  a  recognition  of  the  settle- 
ment right  of  Nourse  then  existing  as  to  estop  them  from  afterwards 
asserting  any  claim  under  its  selection  of  December  31, 1884,  as  against 
the  validity  of  his  claim.  The  recognition  of  the  claim  of  Nourse  was 
practically  an  abandonment  of  its  selection,  so  far  as  it  conflicted  with 
his  settlement  right.  But,  independently  of  this,  the  tract  was  not 
subject  to  selection,  if,  at  the  date  of  selection,  a  right  of  homestead 
settlement  had  attached  thereto. 

The  act  of  July  2, 1864,  supra,  provides  that — 

The  Secretary  of  the  Interior  shall  reserve  and  cause  to  be  certified  and  conveyed 
to  said  company  from  time  to  time,  as  the  work  progresses  on  the  main  line,  out  of 
any  public  lands  now  belonging  to  the  United  States,  not  sold,  reserved,  or  otherwise 
disposed  of,  or  to  which  a  pre-emption  right  or  right  of  homestead  aetilettieHt  has  not  at- 
tached, and  on  which  a  bona  fide  settlement  and  improvement  has  not  been  made 
under  color  of  title  derived  from  the  United  States  or  from  the  State  of  Iowa. 

Nourse's  right  to  make  homestead  entry  of  this  tract  as  against  the 
right  of  the  company  is  therefore  not  dependent  upon  the  decree,  if  he 
ia  a  qualified  homesteader^  and  was  at  the  date  of  selection  a  settler 
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upon  the  tract,  occupying  and  improviDg  it,  with  the  intention  of  enter- 
iDg  it  under  the  homestead  law. 

It  appears  from  the  record  that  on  Jaly  23, 1887,  Nourse  applied  to 
make  final  proof  on  the  entry  of  Lightfoot,  or  to  make  entry  of  the  land 
under  the  homestead  law,  which  was  rejected  by  the  local  officers.  On 
August  27, 1887,  he  again  applied  to  enter  the  land  under  the  home- 
stead law,  which  was  also  refused,  because  of  conflict  with  the  company, 
and  from  both  refusals  he  appealed.  With  his  first  application  he  filed 
a  corroborated  affidavit,  in  which  he  states  that  in  1873  he  purchased 
the  relinquishment  of  Lightfoot,  and  went  into  possession  of  the  tract 
and  has  been  living  on  it  continuously  ever  since ;  that  he  had  culti- 
vated the  land,  built  a  dwelling  house,  and  made  other  permanent  and 
valuable  improvements,  valued  at  about  (1,000,  and  has  occupied  it  for 
the  purpose  of  making  a  home  thereon  under  the  homestead  law.  While 
he  could  claim  no  right  whatever  under  the  entry  of  Lightfoot,  or  under 
his  purchase  of  the  relinquishment,  as  against  the  government,  yet  he 
was  a  settler  upon  the  land  at  the  date  of  selection,  occupying  and  cul- 
tivating it  with  the  intention  of  acquiring  title  to  it  as  a  home  under  the 
homestead  laws ;  and  these  allegations  are  not  denied  by  the  company. 
At  that  time  he  could  initiate  a  claim  to  the  land  under  the  homestead 
laws  by  mere  settlement,  and  his  failure  to  make  entry  within  three 
months  of  his  settlement  could  not  be  taken  advantage  of  by  the  rail- 
road company,  but  only  as  in  settlements  under  the  pre-emption  laws 
by  the  next  settler  who  perfected  his  claim  in  time. 

The  decision  of  your  office  is  therefore  affirmed,  and  the  application 
of  Nourse  to  make  homestead  entry  of  the  tract  will  be  allowed. 


PINAL  PROOF  PROCEEDINGS-PROTEST— HEARING. 

Wilder  v.  Parker. 

The  Department  will  not  interfere  with  the  Commissioner's  discretion,  in  refnsing  to 
order  a  hearing  on  a  protest  filed  against  final  proof,  unless  there  is  snch  an  ahuse 
thereof  as  to  work  an  injustice,  or  the  inequitable  denial  of  a  legal  right. 

First  Assistant  Secretary  Chandler  to  ths  Commissioner  of  the  General  Land 

Office^  Sej^temher  9, 1890. 

I  have  considered  the  case  of  Joha  Wilder  v.  Moses  H.  Parker  on 
appeal  of  the  former  from  your  decision  of  May  27^  1889,  dismissing  his 
protest  against  the  final  proof  of  the  latter  on  his  pre-emption  cash 
entry  for  the  N  W.  i  of  Sec.  18,  T.  6  8.,  R.  65  W.,  Denver,  Colorado  land 
district. 

On  August  27,.  1888,  Parker  made  pre-emption  proof  and  on  same  day 
Wilder  filed  protest  against  the  same  averring  in  his  affidavit  that  he 
had  made  some  discoveries  of  gold  in  the  land  and  that  it  was  valuable 
as  a  placer  mine.  This  affidavit  was  written  by  the  officer  taking  the 
final  proof,  and  with  it  was  also  taken  the  affidavit  of  Parker  corrobo- 
2497— VOL  11 18 
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rated  by  five  witnesses  who  say  they  know  the  land  and  the  parties; 
they  contradict  the  statements  of  Wilder  as  to  the  character  of  the  land, 
determining  its  character  to  be  a^cnltnral  rather  than  mineral.  These 
affidavits  were  returned  to  the  local  office  with  the  final  proof. 

On  considering  the  testimony  the  local  officers  accepted  the  final  proof 
and  rejected  the  protest,  from  which  decision  Wilder  appealed.  Pend- 
ing said  appeal,  he  filed  an  additional  affidavit,  repeating  many  of  the 
statements  of  the  former,  and  adding  the  charge  that  Parker  bad  made 
final  proof  on  homestead  entry  for  a  tract  of  land  in  the  same  section 
and  had  resided  upon  it  and  that  he  believed  he  owned  it  when  he  made 
settlement  on  the  tract  in  controversy.  This  affidavit  was  corroborated 
by  two  witnesses.  A  copy  of  it  was  served  on  Parker  and  he  filed  coun- 
ter affidavits,  one  by  himself,  denying  specifically  and  positively  the 
charge  that  he  had  moved  off  of  land  owned  by  him,  and  denying  that 
he  owned  any  land  when  he  made  settlement.  Another  by  Mr.  Bowley 
relating  to  the  character  of  the  land,  and  this  affidavit  corroborated  by 
three  witnesses  contradicted  the  statements  of  Wilder  as  to  the  min- 
eral character  of  the  land.  He  also  filed  in  addition  to  these,  the  joint 
affidavit  of  seven  witnesses,  who  say  that  they  are  familiar  with  the  land 
in  controversy  and  with  the  efforts  of  prospectors  to  find  gold  in  pay- 
ing quantities  on  it;  that  Wilder  has  lived  on  said  land  and  in  its  im- 
mediate vicinity  since  1882,  and  has  been  engaged  in  working  at  car- 
pentering and  in  the  poultry  business  and  working  for  others  by  the 
day ;  that  in  1883  he  did  some  prospecting  on  the  tract,  and  since  that 
has  done  no  mining  or  prospecting  on  it  except  to  dig  a  well  on  the 
land ;  that  said  land  is  of  no  value  as  mineral  land,  but  is  valuable  for 
agricultural  and  grazing  purposes. 

After  considering  the  case  as  presented  by  the  final  proof  and  these 
several  affidavits,  you  declined  to  order  an  investigation  and  Wilder 
appealed  to  this  Department. 

A  careful  examination  of  the  entire  record,  the  testimony  and  said 
affidavits  satisfies  me  that  your  conclusion  should  not  be  disturbed. 

Wilder  had  known  this  land,  and  claimant  (Parker)  many  years,  and 
in  his  protest  filed  on  August  28, 1888,  which  covers  nine  large  pages 
of  closely  written  matter,  he  did  not  mention  the  matter  of  Parker 
moving  off  of  land  that  he  owned  when  he  settled  on  the  tract  in  con- 
troversy, and  when  he  does  mention  it  later,  he  alleges  it  as  his  belief 
only. 

It  will  be  observed  that  so  far  as  the  character  of  the  land  is  con- 
cerned. Wilder  nowhere  states  that  it  is  more  valuable  for  mineral  than 
for  agricultural  purposes.  The  allegations  in  this  affidavit  are  too  gen- 
eral and  vague  to  justify  this  Department  in  interfering  with  yonr  dis- 
cretion in  declining  to  order  a  hearing.  Unless  there  is  such  an  abuse 
thereof  as  to  work  injustice  or  the  inequitable  denial  of  a  legal  right, 
this  Department  will  not  interfere  with  you  in  the  exercise  of  your  dis- 
cretionary authority.  There  is  nothing  in  the  record  in  this  case  which 
will  justify  its  being  prolonged.    Your  decision  is  accordingly  affirmed. 
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OSAGE  LAND-FILING— FINAL  PBOOF. 

BlOKS  V.  CUETIS. 

Wbere  two  olaimants  for  Osage  land  are  both  in  default,  either  as  to  filin;;,  or  mak- 
ing final  proof  and  payment  within  the  prescribed  period,  the  superior  right  must 
be  accorded  to  the  one  who  first  submits  final  proof  thereafter. 

The  right  to  purchase  Osage  laud  cannot  be  exercised  by  one  who  is  not  an  actual 
settler  thereon. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  September  11, 1890. 

Wilbur  P.  Curtis  filed  Osage  declaratory  statement -for  the  SW.  j 
Sec.  33,  T.  28  S.,  B.  15  W.,  Larned,  Eanjsas,  April  24,  1884,  alleging 
settlement  April  22,  1884,  and  made  final  proof  May  23, 1885. 

James  Bicks  filed  declaratory  statement  for  said  tract  May  13,  1885, 
alleging  settlement  November  22, 1884,  and  made  final  proof  July  11^ 
1885. 

A  hearing  was  ordered  and  upon  the  testimony  submitted  the  local 
officers  found  in  favor  of  Curtis  and  recommended  the  cancellation  of 
Kick's  filing,  which  was  affirmed  by  your  office.  From  this  decision 
Bicks  appealed. 

Both  parties  were  in  default,  Curtis  by  failing  to  make  final  proof 
within  six  months  after  filing,  and  Bicks  by  failing  to  file  withih  three 
months  after  settlement,  and  his  final  proof  was  submitted  less  than 
three  months  after  filing.  Conceding  that  both  parties  had  complied 
with  the  law  as  to  settlement  and  residence,  the  claim  of  Curtis  must 
prevail,  for  the  reason  that  where  both  parties  are  in  default,  either  as 
to  filing  or  making  final  proof  and  payment  within  the  prescribed  period, 
the  superior  right  must  be  accorded  to  the  one  who  first  submits  final 
proof  thereafter.  Boyd  v.  Smith  (11  L.  D.,  62) ;  Hessong  v,  Burgan  (9 
L.  D.,  353),  and  cases  therein  cited. 

But  another  question  presented  in  this  case  is,  whether  Curtis  ever 
made  a  bona  fide  settlement  and  residence  on  the  land,  and,  if  so, 
whether  such  residence  was  maintained  as  required  by  law. 

It  appears  from  the  testimony  that  Curtis,  a  few  days  after  his  alleged 
settlement  left  the  tract  in  controversy  and  went  to  Ottawa  county,  160 
miles  from  the  claim,  and  lived  with  his  mother,  attending  to  some  hogs 
and  also  to  the  care  and  harvesting  of  crops  in  which  he  had  a  joint  in- 
terest with  his  brother,  and  remained  there  until  December  1884.  The 
testimony  shows  that  became  to  the  tract  in  controversy  about  Novem- 
ber 24th,  with  a  wagon  and  horse  belonging  to  himself,  but  this  was  a 
mere  visit,  as  he  only  remained  about  a  day  and  two  nights  and  then 
returned  to  Ottawa  county  with  his  team. 

It  is  shown  by  the  testimony  of  defendant  and  his  witnesses  that  he 
was  a  joint  owner  with  his  brother  and  father  of  a  house  twelve  by 
twenty-two  feet  which  was  placed  in  the  center  of  the  section  so  as  to 
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cover  the  three  qaarter  sections  claimed  by  them  respectively,  and  which 
was  ased  by  all  of  them  in  proving  up  their  respective  claims ,  bat  it  is 
admitted  that  there  was  no  door  to  that  part  of  the  house  covering  the 
claim  of  the  defendant^  that  he  did  not  assist  in  building  the  house, 
and  it  is  very  uncertain  from  the  testimony  whether  any  part  of  said 
house  was  on  his  claim. 

It  is  also  shown  by  the  testimony  that  S.  T.  Curtis,  the  father  of  de- 
fendant, claimed  all  of  said  house  as  being  on  his  tract  in  making  his 
final  proof,  which  was  made  after  the  time  that  defendant  says  the 
house  was  moved  on  the  tract  claimed  by  him.  The  cultivation  of  the 
land  was  done  by  his  father  and  brother.  The  defendant  himself  testi- 
fies that  he  did  not  do  the  cultivating.  He  explains  his  absence  by 
reason  of  an  injury  received  within  two  weeks  after  he  went  to  Ottawa, 
which  caused  him  to  remain  there  several  months  under  the  care  of  a 
physician,  but  there  is  abundant  evidence  to  show  that  during  this  time 
he  was  at  work  in  the  harvest  field,  and  through  the  greater  period  of 
his  absence,  at  least,  he  was  able  to  work  and  did  work  on  the  place  he 
was  then  living  upon. 

Furthermore,  while  he  was  on  the  stand,  counsel  for  Bicks  offered  in 
evidence  a  certificate  from  the  county  clerk  of  Ottawa  county,  certify- 
ing that  W.  F.  Curtis  is  registered  as  one  of  the  voters  at  a  general 
election,  held  in  Culver  township  in  Ottawa  county,  November  4, 1884, 
and  when  asked  if  he  voted  at  such  time  and  place,  as  set  forth  in  said 
certificate,  he  answered,  ^^  I  don't  recollect  whether  I  voted  or  not." 

Another  significant  fact — as  testified  to  by  Ludderu,  one  of  defend- 
ant's witness — ^is  that  witness  George  Curtis  and  Fremont  Curtis  were 
going  across  the  claim,  about  November  22, 1884,  and  passed  Bicks,  who 
was  on  the  land,  and  shortly  afterward  George  Curtis  came  up  to  where 
they  were  at  work,  and  said :  '<  Wilbur  Curtis'  claim  was  jumped,"  and 
the  defendant  in  his  testimony  admits  that  after  he  returned  to  Ottawa 
county,  in  November,  1884,  he  received  a  letter  from  his  brother  that 
Bicks  had  gone  on  the  land,  and  he  came  right  back. 

Taking  into  consideration  all  the  testimony,  I  am  satisfied  that  Curtis 
was  not  an  ^^  actual  settler  "  on  the  land,  as  contemplated  by  law,  and 
the  evidence  tends  strongly  to  show  that  he  was  induced  to  return  to 
the  tract  froin  the  fact  that  Bicks  had  made  settlement  upon  it,  after 
the  time  had  expired  in  which  by  law  he  was  required  to  submit  final 
proof,  and  his  entry  should  therefore  be  canceled. 

It  is  shown  by  all  the  witnesses  that  Bicks  has  resided  continuously 
on  the  tract  wiUi  his  family  from  November  22, 1884,  to  November  5, 
1885,  the  date  of  hearing,  and  has  improved  the  tract  and  fulfilled  all 
the  requirements  of  the  law.  At  the  date  of  his  settlement  the  land 
was  subject  to  settlement  by  any  qualified  settler,  his  entry  should 
therefore  be  allowed. 

Your  decision  is  reversed. 
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BiCKEL  BT  AL.  V.  IRVINE. 

Motion  for  review  of  departmeDtal  decision  rendered  February  20, 
1890, 10  L.  D.y  205,  denied  by  Acting  Secretary  Ohandler,  September 
11, 1890. 


DESERT  LAND  BNTRT— NON-IRRIGABLE  LAND. 

William  Orusen. 

A  desert  land  entry  will  not  be  defeated  or  disturbed  for  the  sole  reason  that  the 
larger  portion  of  each  smallest  sab-division  is  not  susceptible  of  irrigation,  if  the 
proof  of  reclamation  is  otherwise  satisfactory,  the  good  faith  of  the  entryraan 
apparent,  and  no  question  as  to  the  desert  character  of  the  land  embraced  in  the 
entry. 

First  Assistant  Secretary  Chandler  to  the  C&tnmissioner  of  the  General 

Land  Office^  September  11, 1890. 

The  appeal  of  William  Crnsen  ftom  your  decision  of  May  13, 1889,  is 
before  me,  and  from  the  record  it  appears  that  September  11, 1884,  the 
claimant  made  desert  land  entry  No.  63  for  the  SE.  \  of  the  NE.  \  and 
the  NE.  i  of  the  SE.  \  of  Sec.  19,  T.  1  S.,  E.  19  E.,  Boise  meridian, 
Hailey,  Idaho.  Final  proof  and  payment  were  made  and  final  certifi- 
cate issued  April  19, 1887. 

On  presentation  of  the  record  at  your  office,  you  held  said  entry  for 
cancellation,  for  the  reason  that  the  final  proof  showed  that  ^<  only  some 
ten  (10)  acres  of  the  80  have  been  or  can  be  irrigated;  the  balance  of 
the  tract  being  waste,  hilly  and  impossible  to  get  water  upon  it" 

From  an  examination  of  the  final  proof  it  appears  that  only  ten  acres, 
five  acres  in  each  legal  subdivision,  are  susceptible  of  irrigation ;  the 
remaining  portion  of  the  land  is  described  by  both  claimant's  wit- 
nesses as  '^  waste,  hilly  and  impossible  to  get  water  upon.''  Both  wit- 
nesses also  state  that  '^  all  the  land  is  fenced."  The  evidence  as  to  sup- 
ply of  water,  character  of  ditches,  and  all  other  requirements  pertain- 
ing to  the  reclamation  of  the  ten  acres  appears  to  be  satisfactory. 

The  ruling  of  this  Department,  as  appears  from  the  later  decisions, 
notably  David  Gilchrist,  8  L.  D.,  48,  Andrew  Leslie,  9  L.  D.,  204,  and 
Martha  W.  Fisher,  9  L.  D.,  430,  is  to  the  effect  that  a  desert  land  entry 
will  not  be  defeated  or  disturbed  for  the  sole  reason  that  the  larger 
portion  of  each  smallest  subdivision  of  the  entry  is  not  susceptible  of 
irrigation^  if  the  proof  of  reclamation  is  otherwise  satisfactory  and  the 
good  faith,  of  the  entryman  is  made  apparent,  and  there  is  no  question 
as  to  the  desert  charact^  of  the  land  embraced  in  the  entry. 

While  none  of  the  cases  that  have  heretofore  come  before  the  De- 
partment have  embraced  so  large  a  proportion  of  non-irrigable  land  as 
the  one  under  consideration,  no  reason  is  perceived  why  an  entryman 
should  not  be  allowed  to  pay  for  a  legal  subdivision  of  desert  land,  if 


278  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

he  chooses  to  do  so  in  good  faith,  in  order  that  he  may  utilize  a  part 
of  it. 

The  fact,  however,  in  itself  that  the  claimant  in  this  case  knowingly 
made  entry  and  paid  for  eighty  acres,  only  ten  of  which  can  be  made  pro- 
ductive, is  to  some  extent  suggestive  of  bad  faith,  and  the  suggestion 
is  strengthened  by  the  further  fact  that  while  it  appears  from  the  evi- 
dence submitted  in  the  final  proof  that  but  ten  acres  are  in  use  or  can 
be  used  for  any  purpose,  yet  the  whole  tract  is  fenced. 

The  question  very  naturally  arises,  why  should  the  claimant  go  to 
the  expense  of  fencing  seventy  acres  of  waste  and  worthless  land  f 

In  view  of  all  the  circumstances  attending  this  entry,  I  am  of  the 
opinion  that  an  investigation  should  be  had  of  the  character  of  the  land 
embraced  in  this  entry,  and  therefore  direct  that  an  examination  be 
made  by  a  special  agent  of  your  office  and  that  he  be  instructed  to 
make  a  full  and  careful  investigation  as  to  the  ciiaracter  of  the  land 
entered,  whether  the  same  is  desert,  and  how  much  is  susceptible  of  ir- 
rigation, and  whether  the  same  has  been  fully  reclaimed,  and  whether 
the  reclaimed  land  is  on  one  forty  acre  tract,  with  notice  to  the  claim- 
ant, and  that  he  make  a  report  in  writing  to  your  office  clearly  setting 
forth  thefacts  so  found  by  him.  Thaton  examination  of  such  report,  you 
will  take  such  action  in  the  premises  as  to  you  shall  seem  proper,  order- 
ing a  hearing  with  notice,  if  the  report  should  be  adverse  to  the  entry. 

Your  decision  is  accordingly  modified. 


CONTEST-PREFERENCE  RIGHT— PROCEEDINGS  ON  REPORT  OF  SPECIAL 

AGENT. 

Johnson  v.  Walton. 

One  who  files  an  affidavit  of  contest  against  an  entry,  and  pays  or  deposits  the  requi- 
site fees,  acquires  under  the  act  of  May  14,  1880,  a  right  that  can  not  be  defeated 
by  subsequent  proceedings  instituted  against  such  entry  on  behalf  of  the  gov- 
ernment. 

An  order  of  cancellation  based  on  the  report  of  a  special  agent  cannot  be  treated  as 
final,  if  the  record  fails  to  show  notice  of  such  action  duly  served  on  the  entryman 
in  accordance  with  the  circular  provisions  of  July  31,  1885. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerdl 

Land  Office^  September  12, 1890. 

I  have  considered  the  case  of  John  S.  Johnson  v.  Bichard  Walton 
and  Charles  H.  Cowan  on  appeal  by  Johnson  from  yoar  office  decision 
of  May  6, 1889,  rejecting  his  application  to  make  homestead  entry  for 
the  E.  J  of  the  N  W.  i  and  theW.  J  of  the  NB.i  of  Sec.  21,  T.  8  8.,  B.  S 
W.,  Kew  Orleans,  Louisiana  land  district. 

On  December  18, 1884,  Walton  made  homestead  entry  for  said  land, 
and  on  June  23, 1886,  Johnson  filed  affidavit  of  contest  against  the 
same,  alleging  that  Walton  never  resided  on  said  laud  or  cultivated  or 
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improved  the  same.  It  was  farther  alleged  ^'  affiant  has  made  personal 
inqairy  and  caased  inquiry  to  be  made  at  Jennings,  eutrymau's  last 
known  place  of  residence  in  this  State,  and  after  due  diligence  personal 
service  can  not  be  had  within  this  St-ate  where  the  tract  of  land  is  sit- 
uated." Johnson  at  the  same  time  deposited  the  fees  required  of  con- 
testants. 

A  hearing  was  ordered  and  set  for  September  2, 1886,  and  a  notice 
issued  bearing  date  July  19, 1886.  This  notice  was  subsequently  (date 
not  shown)  returned  to  the  land  office  with  the  following  endorsement 
thereon : 

Biohard  Walton  is  not  to  bo  foand  in  the  coonty.    Don't  reside  on  said  land. 

A.  D.  McFarlain, 

Deputy  Sheriff, 

Afterwards  by  virtue  of  a  commission  issued  by  the  local  officers  on 
July  26, 1886,  the  statements  of  two  witnesses  were  taken  and  forwarded 
to  the  local  office,  and  filed  there  August  9.  No  further  steps  seem  ever 
to  have  been  taken  in  the  matter  of  this  contest.  Pending  these  pro- 
ceedings the  attorney  for  the  contestant  called  the  attention  of  a  special 
agent  of  the  government  to  the  condition  of  this  entry  and  afterwards 
accompanied  him  to  the  land.  This  attorney  states  in  an  affidavit  sub- 
sequently filed  that  believing  that  his  client  would,  in  the  event  of  the 
cancellation  of  said  entry  as  a  result  of  the  investigation  by  the  special 
agent,  be  entitled,  under  the  rulings  of  your  office  in  a  letter  of  Decem- 
ber 5, 1885,  to  James  W.  Cone,  Kirkwood,  Dakota  (12  C.  L.  O.  238),  to 
a  preference  right  of  entr^^,  left  the  contest  in  abeyance  pending  such 
investigation.  The  local  officers  it  seems  took  no  further  steps  in  the 
contest  apon  the  theory  as  expressed  in  the  receiver's  letter  of  April  5, 
1889,  ^^  that  the  action  of  the  government,  through  special  agent  Wag- 
gaman  was  paramount  to  the  contest  of  an  individual ''  and  advised  the 
contestant  not  to  prosecute  his  claim  further. 

Under  date  of  November  5, 1886,  special  agent  Waggaman  made  his 
report  upon  said  entry  showing  the  laud  to  be  entirely  abandoned  and 
that  Walton  had  never  resided  upon  it.  Your  office  on  February  2, 
1887,  held  the  entry  for  cancellation  and  directed  that  the  entryman  be 
notifie^l  thereof  in  accordance  with  the  provisions  of  circular  of  July 
31, 1885  (4  L.  D.,  503). 

There  is  nothing  in  the  papers  now  before  me  to  show  that  such  no- 
tice was  ever  given.  On  February  25, 1889,  Walton's  entry  was  finally 
canceled  by  your  office. 

On  March  2, 1889,  Oowan  applied  to  make  homestead  entry  for  said 
land  which  application  was  rejected  by  the  local  officers  on  the  ground 
that  Johnson  was  entitled  to  a  preference  right  of  entry. 

On  March  7,  1889,  the  local  officers  gave  notice  of  the  cancfellfttion  of 
Walton's  entry  to  Johnson  who  on  March  26th  applied  to  make  home- 
stead entry  for  said  land.  Cowan  having  in  the  meantime  appealed 
from  the  rejection  of  his  application,  all  the  papers  were  transmitted  to 


280      DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

your  ojQBce  where  it  was  held  that  Johnson  was  not  entitled  to  a  prefer- 
ence right  of  entry  and  the  local  officers  were  directed  to  accept  Cowan's 
application. 

While  it  is  trae  that  one  by  simply  furnishing  to  the  government 
information  upon  which  an  entry  is  subsequently  canceled,  does  not 
thereby  become  entitled  to  a  preference  right  of  entry,  yet  it  is  equally 
true  that  one  who  has  filed  an  affidavit  of  contest  and  paid  or  deposited  the 
fees  as  required  by^  the  act  of  May  14, 1880,  can  not  be  deprived  of  the 
benefits  conferred  by  that  act  by  the  institution  on  behalf  of  the  gov- 
ernment of  an  investigation  of  such  entry. 

Johnson  has  evidently  acted  in  entire  good  faith  throughout  this 
transaction,  and  he  sbould  not  be  made  to  suffer  by  reason  of  the 
erroneous  advice  of  the  local  officers,  especially  in  view  of  the  fact  that 
such  advice  was  fully  justified  by  the  instructions  of  your  office  con- 
tained in  the  letter  referred  to. 

If  it  appears  from  the  records  of  your  office  or  those  of  the  local  office 
that  notice  of  the  action  of  your  office  holding  Walton's  entry  for  can- 
cellation was  duly  given  in  accordance  with  the  regulations  governing 
such  matters,  then  it  would  seem  unnecessary  to  interfere  with  the 
order  of  cancellation  heretofore  made,  but  Johnson's  application  should 
be  allowed.  If  no  notice  ever  issued  in  accordance  with  the  provisions 
of  the  circular  of  July  31,  1885,  then  the  cancellation  heretofore  made 
should  be  set  aside  and  the  case  should  be  returned  to  the  local  office 
with  instructions  to  allow  Johnson  to  proceed  with  his  contest  after 
securing  service  upon  the  eutryman  by  publication  or  otherwise,  as  may 
be  necessary. 

The  decision  of  your  office  is  modified  in  accordance  with  the  views 
herein  expressed. 


HOMESTEAD  ENTRY-EMPL.OtA  OF  THE  I.OCAL.  OFFICK. 

United  States  v.  Eose. 

A  homestead  entry  made  by  one  who  has  accepted  an  appointment  in  the  local  office, 
but  has  not  yet  entered  upon  the  duties  of  the  position,  is  in  violation  of  the 
spirit  of  the  law  which  prohibits  employes  of  the  land  office  from  becoming 
interested  in  the  purchase  of  any  of  the  public  lands. 

One  who  enters  land  knowing  that  his  official  employment  will  prevent  his  residence 
thereon,  cannot  plead  such  employment  as  an  excuse  for  failure  to  comply  with 
the  law  in  the  matter  of  residence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  12, 1890. 

I  have  considered  the  case  of  United  States  v.  David  E.  Eose  on 
appeal  by  the  latter  from  yonr  decision  of  May  13, 1889,  rejecting  his 
final  proof  on  homestead  entry,  commuted  to  cash  entry,  for  the  NW. 
i  Sec.  21,  T.  125  N.,  S.  65  W.,  Aberdeen,  Soath  Dakota,  land  district. 
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The  record  shows  that :  he  made  homestead  entry  for  this  tract  on 
November  29, 1882,  and  on  March  1st,  1884,  made  commutation  final 
proof  which  was  accepted  by  the  register  and  receiver  ho  paying  $200 
an4  taking  receipt  thereibr.  January  22, 1885,  your  office  rejected  said 
proof  for  non-compliance  with  law  in  regard  to  residence.  March  2nd, 
following  he  filed  his  affidavit  and  application  for  a  review  and  a 
reversal  of  said  decision  and  on  the  9th  of  said  month  your  office  found 
that — <'  the  reason  for  rejecting  his  final  proof  no  longer  exists,"  and  said, 
'*  my  letter  of  January  22, 1885,  is  modified  accordingly.  You  will  notify 
the  claimant  of  the  fact,  and  that  his  entry  will  be  approved  for  patent." 

On  November  3rd,  1885,  Special  Agent  Augustus  High  was  directed 
by  your  office  to  investigate  this  entry  and  to  report  to  your  office, 
which  he  did  on  the  23rd  of  same  month,  giving  in  detail  the  facts  in 
the  case  but  making  no  recommendation.  This  report  was  accompanied 
by  a  statement  from  Eose  which  was  made  a  part  thereof.  Upon  re- 
ceiving this,  your  office  on  March  17, 1886,  held  the  entry  for  cancella- 
tion subject  to  appeal  or  a  hearing  if  Eose  should  apply  for  a  hearing 
within  sixty  days. 

On  June  8th,  Eose,  by  his  attorney  W.  J.  Johnson  appealed  from 
said  decision,  and  on  September  3rd,  1886,  he  made  application  to  the 
Secretary  for  a  certification  of  the  papers  to  this  Department  and  on 
the  15th  of  said  month  your  office  was  directed  to  transmit  the  papers 
to  this  Department,  which  was  accordingly  done  and  on  February  15, 
1887,  the  same  came  on  for  consideration  and  the  Secretary  thereupon 
ordered  that  a  hearing  be  had  ''  to  the  end  that  a  thorough  investiga- 
tion may  be  had  as  to  all  the  facts  connected  with  the  case  from  the 
beginning  to  the  end  and  especially  whether  said  Eose  was  not  under 
engagement  to  enter  the  public  service  before  he  made  entry  for  the 
land  in  question."  In  pursuance  of  this  direction  a  hearing  was  ordered 
before  the  local  office  at  Aberdeen  to  be  held  on  December  1st,  1887, 
and  on  said  day  the  same  was  continued  to  April  23, 1888.  Special 
Agent  John  W.  Daniel  was  directed  to  appear  on  behalf  of  the  gov- 
ernment, and  on  the  adjourned  day  of  hearing  he  appeared  and  sub- 
mitted the  original  proof  and  the  statement  of  claimant  and  there  being 
no  further  testimony  offered,  the  local  officers  found  that  the  govern- 
ment has  failed  to  make  out  a  case,  and  recommended  that  the  entry 
remain  intact. 

On  May  13, 1889,  the  entire  matter  came  before  you  for  consideration 
and  you  find  that  the  entry  man  has  failed  to  comply  with  the  law  in  the 
matter  of  residence  and  you  find  that  his  good  faith,  by  reason  of  wrong 
advice  from  the  local  officers  saves  his  entry  from  forfeiture,  and  yon 
therefore  follow  the  Thomas  Nash  case  (5  L.  D.,  608),  and  reject  the  final 
proof  now  under  consideration  and  allow  him  upon  proper  compliance 
with  law,  especially  in  the  matter  of  residence  to  submit  new  proof  dur- 
ing the  life  of  his  homestead  entry. 

From  this  decision  he  appealed. 

The  testimony  in  the  case  consists  principally  of  the  statements  of 
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the  claimant  and  his  witnesses.  On  Jane  16,  1886,  h^  in  an  aflSdavit 
made  in  Michigan  says :  '<I  am  a  resident  of  Grand  Haven,  Michigan, 
and  have  resided  here  since  1861 ;  less  two  years  and  six  months  daring 
which  time  I  lived  at  or  near  Aberdeen,  Dakota."  ^ 

He  says  he  went  to  Dakota  in  Angast,  1882,  to  select  some  land,  the 
land  office  being  temporarily  closed  he  went  home.  In  l^ovember  Beg- 
ister  Duncombe  wrote  him  soliciting  him  to  accept  a  position  as  clerk 
in  his  office,  which  position  he  accepted  and  went  to  Aberdeen  Novem- 
ber 26, 1882.  On  the  29th  of  November,  on  advice  of  Dancombe  he 
entered  the  NW.  |-21-125-65-  as  his  homestead.    He  says : 

'^  He  (Dancombe)  advised  me  that  inasmach  as  I  was  to  be  employed 
in  the  U.  S.  land  office  the  reqairement  as  tx>  residence  npon  my  land 
wonld  not  be  reqaired  of  me."  On  December  1st,  following  he  entered 
upon  his  duties  as  clerk  in  the  land  office,  and  remained  antil  May  1st, 
1883,  when  he  resigned.  Daring  the  sammer  he  bnilt  a  small  honse  on 
the  land,  had  some  breaking  done  and  cnltivated  some  of  the  land. 
He  pat  some  hoasehold  farnitare  in  the  hoase  and  slept  there  a  few 
nights  bat  never  established  his  residence  on  the  laud,  bat  went  back 
to  Michigan  and  stayed  some  time,  when  he  retarned  and  stayed  at 
Aberdeen,  antil  September  12, 1883,  when  he  was  re-appointed  as  clerk 
in  the  land  office  and  remained  antil  March  23, 1885.  He  had  a  wife 
and  foar  children  residing  in  Michigan — they  never  lived  in  Dakota. 
He  occasionally  visited  the  land  while  in  Aberdeen  and  had  some 
thirty  acres  cropped  each  year — he  voted  once  or  twice  in  the  precinct 
in  which  the  land  is  sitnate. 

This  case  is,  as  to  the  qaestion  of  residenee  somewhat  similar  to  that 
of  Henry  W.  Lord  (11  L.  D.,  18),  who,  it  was  foand  made  his  settle- 
ment in  anticipation  of  his  appointment  as  register.  In  the  decision 
it  was  said : 

If  the  settlement  is  mode,  as  in  this  case,  merely  for  the  purpose  of  secaring  the 
land  as  a  gratuity,  without  fulfilling  the  consideration  of  residence  required  by 
statnte,  and  knowing  at  the  time  that  the  dnties  of  the  office  wonld  prevent  the 
maintenance  of  residence  on  the  land,  such  settlement  is  not  bona  fide  within  the 
meaning  of  the  statute,  or  of  the  character  contemplated  by  it. 

In  the  case  at  bar  the  claimant  went  to  Dakota  firom  Michigan,  leav- 
ing his  family  at  his  home  in  the  latter  State,  to  accept  the  office  of 
clerk  in  a  land  office.  He  knew  he  coald  not  make  a  homestead  entry, 
being  an  employ^  in  the  land  office,  so  he  evaded  the  strict  letter  of 
the  law  by  making  entry,  first,  and  then,  entering  npon  the  dnties  of 
the  office  to  which  he  had  been  appointed.  He  knew  he  coald  not,  and 
did  not  intend  to  comply  with  the  law  in  the  matter  of  residence,  his 
family  were  in  Michigan  and  intended  to  remain,  and  in  fact  have  re- 
mained there  daring  all  the  time,  never  living  in  Dakota. 

The  entry  is  clearly  in  violation  of  the  spirit  of  the  law  which  pro- 
hibits employees  of  the  land  office  from  becoming  interested  in  the 
pnrchase  of  any  of  the  pablic  lands. 

Herbert  McMicken  et  alj  10  L.  D.,  97. 
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For  this  reason  it  is  my  judgment  that  the  case  of  Thomas  Kash,  5 
L.  D.,  608,  has  no  bearing  on  the  case  at  bar. 

The  final  proof  is  rejected  and  the  entry  must  be  canceled.  Yonr 
decision  is  modified  accordingly. 


HEP ATME:NX— MORTGAGEE  ^ASSIGNEE. 

Alonzo  W.  Graves. 

A  mortgageei  whose  claim  is  merely  a  lien  oii  tUe  land^  is  not  an  assignee  of  the  en- 
trymaii;  and  as  such  entitled  to  repayment. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  September  13, 1890. 

I  have  considered  the  appeal  of  Alonzo  W.  Graves  from  your  office 
decision  of  May  31, 1889,  refusing  the  return  of  the  purchase  money  to 
him  as  the  mortgagee  of  Joseph  A.  Patten,  who  made  cash  entry  No. 
13,661,  commuted  from  homestead  entry  'So.  1285,  Mitchell  land  office, 
Dakota. 

It  appears  that  final  receipt  for  t200  was  issued  to  Patten  on  Febru- 
ary 28, 1885,  in  payment  for  the  NE.  J  of  Sec.  20,  T.  103  N.,  E.  55  W., 
Mitchell,  Dakota,  land  office,  and  that  on  February  20,  1885,  Patten 
executed  a  mortgage  on  said  land  in  favor  of  Oraves  for  the  sum  of 
$325.50. 

It  is  alleged  that  this  money  was  used  by  Patten  in  payment  of  the 
purchase  price  of  the  land.  It  nowhere  appears,  however,  when  the 
debt  became  due,  for  which  the  mortgage  was  given.  Patten's  entry 
was  canceled  upon  his  relinquishment,  and  subsequently  Oraves  applied, 
as  mortgagee  of  Patten,  for  the  purchase  money  of  the  tract. 

Section  2362  of  the  Eevised  Statutes  provides  as  follows : — 

The  Secretary  of  the  Interior  is  authorized,  upon  proof  beings  made  to  his  satisfac- 
tion that  any  tract  of  land  has  been  erroneously  sold  by  the  United  States,  so  that 
from  any  cause  the  sale  can  not  be  confirmed,  to  repay  to  the  purchaser  or  his  legal 
representatives  or  assigns  the  sum  of  money  which  was  paid  therefor,  out  of  any 
money  in  the  treasury,  not  otherwise  appropriated. 

^^Asaignees  within  themeaningof  the  statute  now  under  consideration 
are  purchasers  who  purchase  the  land  after  entry  and  take  assignments 
of  the  title  under  such  entry.  "  General  Circular,  approved  March  1, 
1884,  p.  39. 

It  is  well  settled  in  this  Department  that  the  giving  of  a  mortgage  to 
secure  the  purchase  money  for  government  laud  is  not  a  sale  of  the 
land ;  nor  is  it  an  agreement  or  contract  by  which  the  title  inures  to  the 
benefit  of  another.  Larson  t^.Weisbecker,  1 L.  D.,  409  j  Young  V.Arnold, 
5  L.  D.,  701 ;  William  H.  Bay,  6  L.  D.,  340 ;  Mudgett  r.  Dubuque  & 
Sioux  City  Railroad  Company,  8  L.  D.,  243. 

The  Dakota  Code  of  1883  (Vol.  2,  Sec.  1722,)  defines  a  mortgage  as 
follows : 
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<<  Mortgage  is  a  contract  by  which  specific  property  is  hypothecated 
for  the  performance  of  an  act  without  the  necessity  of  a  change  of  posses- 
sion.'^ 

The  code  farther  provides,  that  to  entitle  any  party  to  makeforeclos- 
nre,  '^  it  shall  be  requisite  that  some  defaalt  in  a  condition  of  snch  mort- 
gage shall  have  accraed,  by  which  the  power  to  sell  has  become  opera- 
tive.''   Sec.  698,  Vol.  1. 

Section  607  provides,  that  the  property  sold  may  be  redeemed  within 
one  year  from  the  day  of  sale,  and  section  609  provides  that  it  shall  be 
the  duty  of  the  officer  making  snch  sale  to  complete  the  same  by  exe- 
cuting a  deed  of  the  premises  so  sold  to  the  original  purchaser,  <<  if 
such  mortgaged  premises  be  not  redeemed." 

So,  that  a  mortgage  in  Dakota,  prior  to  a  decree  and  sale  of  the  land 
thereunder,  is  not  an  assignee  within  the  meaning  of  the  statute. 

In  this  case,  it  appearing  that  Oraves  was  only  a  mortgagee,  his 
mortgage  being  merely  a  lien  on  the  land  to  secure  a  debt*  he  is  not 
in  any  sense  an  assignee  of  the  purchaser,  aud  therefore  his  applica- 
tion for  repayment  was  properly  refused. 

Your  said  decision  is  accordingly  affirmed. 


RESIDENCE— TENANT—SETTL  EMENT  RIGHTS. 

Hall  v.  Levy. 

One  who  is  residing  on  land  as  the  tenant  of  another  may,  on  the  termination  of 
snch  relation,  acqaire  a  valid  settlement  right  to  said  land  by  remaining  thereon, 
cnltivating  and  improving  the  same,  with  the  intent  to  make  it  a  permanent 
home. 

Settlement  on  land  covered  by  an  entry  confers  no  right  as  against  the  record  entry- 
man,  bnt  as  between  subsequent  claimants  the  settlement  first  in  time  is  entitled 
to  the  highest  consideration  on  cancellation  of  the  existing  entry. 

Residence  is  not  acquired  or  maintained  by  occasional  visits  to  the  land. 

First  Assistant  Secretary  Olumdler  to  the  Commissioner  of  the  Oenerdl 

Land  Office^  September  16, 1890. 

I  have  considered  tlie  appeal  of  John  W.  Hall  from  the  decision  of 
your  office  dated  January  30, 1889,  in  the  case  of  said  Hall  v.  Louis 
Levy,  approving  the  latter's  final  commutation  proof  for  lots  1  and  2  and 
the  S.  J  NB.  i  Sec.  6,  T.  37  N.,  R.  3  W.,  Lewiston  land  district,  Idaho,  and 
holding  for  cancellation  Hall's  pre-emption  declaratory  statement  for 
the  said  tract. 

August  23, 1882,  one  Stephen  A.  Moon,  made  timber  culture  entry 
for  said  tract,  and  on  October  6, 1885,  his  entry  was  canceled  for  re- 
linquishment and  Lizzie  Levy  made  her  entry  for  the  tract  under  the 
timber  culture  law,  November  27,  1885,  her  entry  was  canceled  for  re- 
linquishment and  on  the  same  day  Louis  Levy  made  his  entry  for  the 
tract  under  the  homestead  law. 
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December  17,  1885,  John  W.  Hall,  made  application  to  file  his  pre- 
emption declaratory  statement  for  the  tract  alleging  settlement  and 
residence  thereon  October  6,  1885;  his  application  was  rejected  and 
Hall  appealed. 

May  21, 1886,  your  office  directed  that  HalPs  declaratory  statement 
^^  should  be  received  because  of  his  alleged  residence  on  the  land,"  and 
on  June  17, 1886,  his  declaratory  statement  was  filed  in  the  local  office. 

January  20,  1887,  Levy  oft'ered  final  commutation  proof,  and  on  the 
same  day  Ifall  filed  a  protest  against  the  acceptance  of  said  proof. 

Hearing  was  ordered  and  had,  and  on  March  25, 1887,  the  local  offi- 
cers fiJed  dissenting  opinions  and  transmitted  the  case  to  3'our  office 
for  decision  thereon. 

Both  parties  appealed. 

January  30, 1889,  your  office  decided  in  favor  of  Levy's  entry,  and  held 
Hall's  declaratory  statement  for  cancellation,  whereupon  Hall  appealed. 

The  evidence  adduced  shows  that  during  the  last  week  in  September 
1883,  Stephen  A.  Moon,  rented  the  tract  in  dispute  to  John  W.  Hall  for 
the  term  of  one  year,  with  the  agreed  understanding  that  Hall  was  to 
prepare  and  crop  all  of  the  previously  broken  land,  and  as  compensa- 
tion for  so  doing  he  was  to  have  two  thirds  of  all  such  crop,  and  the 
use  of  a  dwelling  house  on  the  premises  j  and  Moon  was  to  receive  as 
rental  one-third  of  the  grain. 

Shortly  afterwards  Moon  further  agreed  that  if  Hall  broke  any  new 
land  he  was  to  have  the  right  to  raise  two  crops  on  such  new  breaking 
as  compensation  for  his  labor. 

September  1884,  Moon  again  rented  the  premises  to  Hall  on  the  same 
conditions  for  another  year,  and  the  second  lease  expired  in  September 
1885,  except  as  to  the  use  of  about  twelve  acres  of  the  new  breaking 
from  which  Hall  had  not  raised  a  second  crop.  During  said  i)eriod 
Moon  permitted  Hall  to  erect  certain  out  buildings  and  fences  on  the 
land  at  Hall's  expense,  with  the  right  in  Hall  to  remove  the  same  when- 
ever he  quit  the  premises.  Moon  frequently  tried  to  sell  the  tract  to 
Hall,  but  wanted  as  payment  for  his  relinquishment  the  sum  of  $2,000, 
which  amount  Hall  thought  was  too  much,  besides  he  had  not  the  money 
and  declined  to  buy. 

Hall  testified  that  during  the  last  week  in  September  1885  Mr.  A. 
Levy,  a  merchant  of  Oenesee,  and  father  of  Louis  Levy,  came  to  his 
house  and  told  him  that  he 

Had  now  had  got  Moon  to  agree  to  let  him  (Levy)  have  the  improvements  on  this 
timber  cnltnre  entry,  as  settling  the  debt  between  him  and  Moon  and  now  says  he 
....  yon  have  been  wanting  this  place  for  a  home,  and  now  is  yoar  time.  Will 
yon  take  these  improvements  off  my  hands  ?  I  have  jewed  him  down  $600.  On  what 
conditions,  Mr.  Levy,  I  says,  will  yon  let  me  have  them  ?  For  fourteen  hundred 
dollars,  he  says,  at  ten  per  cent,  aad  aU  the  time  yon  want.  Says  I,  I  will  take  them. 
What  security  wiU  you  give  me,  he  says.  I  told  him  I  would  give  him  a  mortgage 
on  my  two  wagons  and  two  teams.  He  says,  all  right,  the  place  is  yours.  Though 
one  more  thing,  what  right  will  you  use  on  this  land  at  Moon's  relinquishment  f  I 
replied,  my  pre-emption  right.     One  thing,  he  says,  do  you  know  when  you  give  me 
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a  mortgage  on  this  iiroperty  yoa  cannot  sell,  or  trade  or  dispose  of  it,  and  when  yoa 
prore  ap  on  this  laud  and  get  the  deed,  will  yoa  renew  the  mortgage  hy  giving  me  a 
mortgage  on  it  ?  I  says,  yes  sir,  I  will.  All  right,  all  right,  says  he,  the  place  is 
years.  In  ten  days  frem  today  you,  Mr.  Moon  and  I  will  meet  in  Lewiston  and  fix 
this  matter  all  up. 

Hall  also  testified  that  Mr.  Levy  told  him  that  he  and  his  son  Louis 
had  rights  but  it  would  not  suit  either  one  of  them  to  use  it  on  this 
land,  and  that  he  wanted  some  one  to  take  it  off  his  hands. 

This  was  when  I  told  him  I  would  put  my  pre-emption  on.  On  the  ninth  day  I  went 
to  Genesee  to  the  store  and  asked  him  if  everything  was  in  readiness  for  tomorrow 
concerning  the  trade  ?  He  says,  no,  I  have  taken  that  place  in  myself.  He  did  not 
tell  me  his  daughter  Lizzie  had  a  timber  culture,  I  found  it  out  by  hearing  several 
saying  she  had. 

Hall  further  testified  that  he  was  a  widower  with  nine  children,  five 
of  whom  lived  with  him  on  the  land  continuously  since  September  1883; 
that  on  and  prior  to  October  6, 1885,  he  owned  and  had  on  the  land  the 
following  improvements,  viz :  A  wagon  shed,  a  hog  corral,  a  granary, 
also  another  granary  partly  built,  with  material  on  the  land  to  finish  it, 
about  a  quarter  of  a  mile  of  fencing — posts  and  rails — twenty-five  acres 
of  newly  broken  ground  and  about  twenty- two  acres  plowed ;  that  he 
occupied  Moon's  house  until  the  latter  part  of  December  1885,  when  he 
removed  into  a  new  house  which  he  had  built  on  the  land.  In  1886,  he 
raised  a  crop  of  barley  on  twenty-five  acres  and  a  crop  of  wheat  on 
twenty-two  acres,  besides  a  supply  of  garden  vegetables. 

Louis  Levy  testified  that  on  November  25, 1885,  he  purchased  from 
his  sister  the  improvements  on  the  tract,  and  procured  a  relinquishment 
of  her  entry  for  which  he  agreed  to  pay  her  $1500;  that  he  presented 
her  relinquishment  at  the  local  office  December  27th,  and  the  same  was 
filed  and  her  entry  canceled,  and  he  thereupon  made  his  homestead 
entry  for  the  land. 

December  3,  1885,  I  spoke  to  Mr.  Hall  and  told  him  that  I  would  like  to  have  pos- 
session of  my  house.  I  said  I  would'nt  push  him  toward  going  out,  that  I  would 
give  him  two  weeks  aud  if  required  a  few  days  over.  I  would'nt  press  him.  He 
said  Louis,  I  am  to  have  the  use  of  twelve  acres  for  another  season,  that  is  all  the 
claim  I  have  against  that  land.  He  wanted  to  know  whether  I  would'nt  allow  him 
to  live  in  the  house  with  me.  In  reply  I  said  I  wanted  to  occupy  the  house  alone  aud 
furthermore  I  told  him  that  I  didn't  want  to  see  him  lose  a  cent  aud  that  I  would 
pay  for  the  use  of  what  he  claimed  that  he  had  of  this  twelve  acres.  On  or  about  the 
22dor  23d  of  December  1885,  he  gave  up  possession  to  my  house,  peaceably,  after 

which  time  I  moved  in I  think  that  is  all  the  conversation 

I  had  with  him.  I  got  a  bill  of  sale  of  the  improvements.  (Bill  of  sale  offered  in 
evidence  marked  exhibit  *'A".) 

On  his  cross  examination  Levy  testified  that  he  had  been  a  farmer  a 
little  over  six  months  and  a  half;  he  built  a  barn  hauled  hay,  straw 
and  grain,  and  helped  to  thresh ;  he  did  not  know  how  many  days  he 
was  occupied.  He  proved  up  on  a  pre-emption  claim,  and  owned  three 
hundred  and  twenty-five  acres  besides  the  pre-empted  tract ;  that  when 
he  made  his  homestead  entry  he  incurred  a  debt  of  five  hundred  dollars. 
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and  not  having  any  means  to  pay  the  same,  or  make  improvements  on 
his  homestead,  he  continued  in  the  employ  of  bis  father  as  a  clerk  in 
his  store,  as  well  as  assisting  him  in  his  duties  as  postmaster  ^  he  did 
80  in  order  to  earn  money  to  pay  the  indebtedness  and  make  improve- 
ments on  the  homestead.  He  made  actual  settlement  on  the  homestead 
in  the  latter  part  of  January  or  beginning  of  Febmary  1886,  by  putting 
op  a  stove  and  bedstead  and  fixing  up  two  seats  and  making  a  table. 
From  the  date  of  his  settlement  up  to  July  14th  he  went  to  his  claim 
almost  every  Saturday  evening,  he  usually  remained  during  Sunday, 
returning  to  Genesee  Sunday  evening. 

About  July  14, 1880,  he  quit  his  father's  employ  and  went  to  work 
on  his  homestead  and  resided  there  continuously  thereafter,  his  ab- 
sences not  exceeding  a  few  times,  and  then  only  on  business. 

Question.  ''  What  improvements  have  yon  placed  on  this  land  sinoe  November  27, 
1885,  other  than  the  household  effects  you  placed  in  the  house  f  Answer. — A  small 
bam,  a  chicken  honse.  I  intended  to  improve  the  place  more,  bat  I  had  so  much 
money  invested  in  the  purchase  of  the  improvement  that  I  concluded  before  making 
other  Improvements  to  wait  until  the  final  decision. 

He  admitted  that  the  material  for  the  barn  was  already  on  the 
ground  at  the  time  he  purchased  the  improvements,  and  that  the  mate- 
rial used  in  the  construction  of  the  chicken  house  was  all  that  he  had 
taken  to  the  claim.  He  had  a  considerable  portion  of  the  homestead 
tract  prepared  and  cropped  by  one  Lewis  Clark  in  the  season  of  1886, 
and  a  short  time  before  this  hearing  he  purchased  a  wagon,  harrow  and 
plow  to  use  on  his  claim. 

On  his  redirect  examination  he  testified  that  owing  to  his  indebted- 
ness it  was  necessary  for  him  to  work  away  from  the  homestead ;  that 
he  bad  no  team,  wagon  harness  or  farming  implements,  and  did  not 
wish  to  go  in  debt  for  them ;  that  Hall  built  his  house  on  the  tract  in  dis- 
pute about  December  22, 1883. 

On  his  re-cross  examination  he  admitted  that  he  paid  $2100  for  three 
quarter  sections  of  land  besides  the  amounts  he  paid  for  his  pre-empted 
tract  and  for  the  improvements  on  the  homestead ',  that  he  had  a  dwelling 
house  and  barn  on  his  pre-empted  land,  the  whole  tract  was  fenced, 
eighty-five  acres  were  under  cultivation;  and  the  premises  were  leased 
by  him  to  a  tenant. 

Hall  testified  in  rebuttal  that  he  denied  Louis  Levy's  right  to  pos- 
session December  3,  1885,  and  told  him  at  the  time  that  the  land  was 
in  his  Hall's  possession,  and  he  thought  that  Levy  knew  it  He  denied 
that  he  was  occupying  the  land  October  6, 1885,  as  Moon's  tenant. 

The  record  herein  shows  that  at  the  time  Levy's  father  called  upon 
Hall  and  agreed  to  sell  him  the  improvements  Moon  had  already  sold 
and  disposed  of  his  interests  in  said  improvements,  and  had  virtually 
disposed  of  his  interests  in  the  land ;  and  that  when  A.  Levy  agreed 
with  Hall  to  sell  him  the  improvements,  Hall's  tenancy  with  Moon  had 
in  foot  ceased,  and  Hall  with  the  best  of  good  faith  on  his  part  and 
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with  the  oDderstaodiog  and  approval  of  A«  Levy,  an  d  believiog  that 
the  improvements  as  well  as  the  lan«;  belonged  to  him  under  said  agree- 
ment, made  a  valid  legal  settlement  on  the  land  as  a  pre-emptor  by  oon- 
tinning  to  reside  thereon^  cultivating  and  improving  the  land ;  intend- 
ing to  make  it  a  permanent  home.    Clark  v.  Martin  (11  L.  D.,  72). 

It  is  a  well  established  rule  that  as  between  a  settler  and  a  record 
entryman  no  superior  right  can  be  acquired ;  but  as  between  subsequent 
claimants  ^*  the  settlement  first  made  in  point  of  time  is  entitled  to  the 
highest  consideration,"  as  soon  as  the  record  entrjman's  claim  is  relin- 
quished.   Geer  v.  Farrington  (4  L.  D.,  410). 

As  Hall  offered  to  file  for  the  land  within  the  proper  time  after  Moon's 
relinquishment,  and  has  honestly  endeavored  to  comply  with  the  require- 
ments of  the  law  since  the  date  of  his  settlement,  aud  as  the  evidence 
shows  that  Levy  &iled  to  establish  bis  actual  residence  on  the  tract  in 
dispute  within  six  months  from  the  date  of  his  entry,  to  the  exclusion 
of  one  elsewhere,  Swain  v.  Call  (9  L.  D.,  22) ;  Bedding  v.  Biley  (lb., 
523),  and  as  his  Sunday  visits  to  the  land  were  made  merely  to  keep  up 
Che  fiction  of  residence  and  can  not  constitute  compliance  with  the  law, 
Henry  St.  George  L.  Hopkins  (10  L.  D.,  472),  his  entry  should  be  can- 
celed and  Hall's  declaratory  statement  allowed  to  stand  intact,  subject 
to  futiure  compliance  with  the  requirements  of  the  pre-emption  law.  The 
decision  appealed  from  is  accordingly  reversed. 


SOLBEBBS'   HOMESTEAD  DECIiARATORT  STATEMENT. 

W.  H.  H.  Kellogg. 

If  a  soldier's  declaratory  statement  is  illegal  because  filed  while  the  claimant  is  re- 
siding on  land  claimed  under  the  pre-emption  law,  such  illegality  may  be  con- 
sidered as  cured  by  subsequent  entry  under  such  filing,  after  the  submission  of 
pre-emption  final  proof,  and  in  the  absence  of  any  intervening  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  16, 1890. 

On  Juno  1, 1887,  W.  H.  H.  Kellogg  filed  declaratory  statement  for 
SW.  i,  Sec.  32,  T.  5  8.,  li.  63  W.  Denver,  Colorado,  and  made  proof 
and  cash  entry  for  the  same  on  January  12, 1888. 

Meanwhile  on  Angast  1,  1887,  he  filed  soldiers' declaratory  statement 
for  SE.  iy  Sec.  31,  same  township  and  range. 

On  January  10, 1888,  he  applied  to  make  homestead  entry  for  said 
last  described  tract  which  was  rejected  by  the  local  officers.  On  appeal 
yonr  office  by  letter  of  Jnne  23, 1888,  affirmed  that  action  on  the  ground 
that  when  claimant  filed  soldiers'  declaratory  statement  <<  he  was  not 
qualified  to  do  so  as  he  wa^s  living  on  the  land  embraced  in  his  pre- 
emption filing,  it  being  a  well  recognized  ruling  that  a  pre-emption  and 
homestead  claim  cannot  be  held  by  the  same  party  at  the  same  time." 

Claimant  appealed. 
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In  tbe  case  of  Bobinaoa  v,  Packard  (7  L.  D.,  225),  it  was  held  (sylla- 
bas),  that  ^'  If  a  soldier's  declaratory  statement  is  illegal  because  filed 
when  tbe  claimant  is  residing  on  a  tract  claimed  under  the  pre-emption 
law,  such  illegality  may  be  considered  as  cured  by  subsequent  entry 
under  such  filing,  after  the  submission  of  pre-emption  final  proof,  and  in 
absence  of  any  intervening  right." 

That  decision  seems  to  rule  the  case  at  bar,  as  there  is  no  adverse 
claim  presented  by  the  record. 

The  decision  appealed  from  is  accordingly  reversed. 


timber  culture  contest— agent-pl  anting. 

Olsbn  v.  Warford. 

The  default  of  the  entryman's  agent  in  performing  the  requisite  acts  in  compliance 
with  law  is  the  default  of  the  eutryman. 

Sowing  tree  seeds  when  the  ground  is  frozen,  and  partly  covered  with  snow,  can  not 
he  accepted  as  compliance  with  law,  especially  where  it  appears  that  the  entry- 
man  might  have  done  the  planting  seasonahly  and  in  good  order. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  16, 1890. 

I  have  considered  the  appeal  of  Franklin  M.  Warford  from  your 
office  decision  of  Febrnary  5,  1889,  holding  for  cancellation  his  timber 
culture  entry,  No.  6563,  made  March  9, 1882,  for  the  NW.  i  of  Sec.  28, 
T.  148,  B.  59  W.,  Fargo,  Dakota. 

On  Marcl^  15,  1886,  Hans  H.  Olsen  filed  his  contest  affidavit  against 

said  entry,  charging  failure  to  plant  five  acres  the  third  year,  and  also 

to  plant  five  acres  the  fourth  year  of  entry. 
Hearing  was  duly  had,  and  the  register  and  receiver  recommended 

the  cancellation  of  the  entry,  and  on  appeal  you  affirm  that  judgment. 

The  facts  are  substantially  set  forth  in  your  said  office  decision. 

The  foarth  year  of  the  entry  expired  March  9.  1886.  On  the  6th  and 
7th  days  of  March,  of  that  year,  four  bushels  of  seed  (box  elder)  were 
dropped  on  top  of  the  ground,  in  lines  eight  feet  apart,  crosswise  of  the 
plowing.  The  ground  was  then  frozen,  and  partly  covered  with  snow. 
Ten  acres  of  the  ground  were  thus  planted,  the  five  acres  planted  to 
seeds  the  third  year  having  produced  but  few  trees.  It  appears  that 
the  work  of  planting  the  seeds  was  en  trusted  to  an  agent,  who  permitted 
the  planting  season  to  pass  without  doing  the  necessary  work ;  and  when 
he  did  plant  or  sow  the  seeds,  it  was  confessedly  done  at  the  particular 
time  to  avoid  running  beyond  thelimit  of  the  fourth  year,  during  which 
the  law  required  the  planting  to  be  done.  His  default  is  that  of  his 
principal. 

The  government  looks  to  the  entryman  only,  and  if  the  requirements  of  the  law 
are  not  complied  with,  the  entry  must  be  canceled,  though  such  nou-compliiincq 
m^j  be  through  the  eutryinau'H  agent.    Panford  p.  EUswoith,  XO  L.  D.,  341. 


290  DECISIONS   EELATING  TO   THE   PUBLIC   LANDS. 

Bowing  seeds  on  the  frozen  ground,  partly  covered  with  snow,  can  not 
be  regarded  as  a  compliance  with  law,  especially  when  the  evidenoe 
shows  that  the  entryman  could  have  put  the  seeds  or  cattings  in  the 
ground  in  good  order,  and  at  a  seasonable  time. 

It  may  be  possible  that  the  entryman  acted  in  good  faith,  but  it  does 
not  seem  probable  or  reasonable,  especially  so  in  the  face  of  the  con- 
curring opinions  of  the  local  and  your  office.  Under  such  circumstances, 
I  do  not  feel  justified  in  disturbing  your  judgment,  hence,  it  must  be 
found  that  the  charge  that  the  entryman  failed  to  plant  to  seeds  or  cat- 
tings  five  acres  the  fourth  year  of  entry  is  sustained  by  the  evidence, 
and  your  said  office  decision  cancelling  the  entry  is,  therefore,  affirmed. 


PRE-EMPTION  ENTRY— COMPLIANCE  WITH  LAW  AJFTEB  ENTRY. 

Arthur  H.  Lupfbr. 

If  the  pre-emptor  has  flailed  to  comply  with  the  law  in  the  matter  of  Bettlement  and 
residence  prior  to  entry  such  default  can  not  be  cured  by  acts  performed  subse- 
quently. Acts  performed  after  entry  are  only  considered  for  the  pnrpose  of  de- 
termining the  good  faith  of  the  claimant  during  the  period  covered  by  his  final 
proof. 

An  entry  made  without  the  prerequisite  acts  in  compliance  with  law  is  illegal ;  the 
pre-emptor  exhausts  his  right  thereby,  and  cannot  make  a  second  entry  on  new 
proof,  though  it  may  show  compliance  with  law  after  the  period  covered  by  the 
first  entry. 

The  requirements  of  the  pre-emption  law  as  to  settlement,  cultivationi  residence,  and 
improvement  are  applicable  to  lands  formerly  embraced  in  the  Fort  Lamed  mili- 
tary reservation  and  restored  to  entry  by  the  act  of  August  4, 1882. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  Hie  General 

Land  Office^  September  16, 1890. 

Arthur  U.  Lupfer  filed  his  declaratory  statement  November  17, 1883, 
for  lots  9, 10,  and  11,  N.  J  of  NB.  J,  NE.  i  of  N  W.  i,  Sec.  7,  T.  22  a,  K. 
17  W.,  6th  P.  M.,  Lamed  Kansas,  alleging  settlement  November  14, 
and  sabinitted  final  proof  therefor  October  25,  1884.  Payment  and 
cash  entry  were  not  made  for  said  tract  until  March  2, 1885,  when  he 
filed  an  affidavit,  stating  that  at  the  date  of  making  final  proof  he  was 
unable  to  raise  the  money  to  pay  for  the  lands;  that  he  has  not  been 
able  to  procure  it  until  the  present  time,  and  that  his  residence  upon 
the  tract  had  been  continuous  up  to  that  date.  In  his  final  proof  he 
stated  that  his  residence  upon  the  tract  had  been  continuous  from  the 
date  he  first  made  settlement  in  December,  1883. 

The  final  proof  also  showed  that  the  improvements  consisted  of  a  sod 
house,  eight  by  ten  feet,  a  well,  about  three  or  four  acres  of  breaking, 
some  sorghum  planted,  and  that  the  land  was  used  principally  for 
grazing. 

The  entiy  was  held  for  cancellation  April  13, 1886,  upon  the  report 
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of  a  special  agent,  and  from  the  testimony  taken  at  the  hearing,  hod 
Deoember  24, 1886,  it  was  shown  that  the  improvements  on  the  land  at 
date  of  final  proof  consisted  of  a  small  dng-ont,  abont  seven  by  nine, 
in  which  claimant  pnt  a  narrow  bed,  bedding,  stove,  coffee  pot,  and 
some  dishes;  he  also  had  a  well,  and  plowed  some  ground  which  was 
planted  in  sorghum.  In  the  winter  of  1883  and  1884,  the  claimant 
taught  school,  in  a  school  house  situated  abont  two  and  a  half  miles 
firom  the  dug-out  on  his  claim,  but  from  December,  1883,  until  about 
September  23, 1886,  he  lived  with  his  father,  and  for  the  period  covered 
by  his  final  proof  it  is  shown  from  his  own  testimony  that  he  only  vis* 
ited  the  chum  about  once  in  thirty  days.  He  stated  that  he  first  estab- 
lished residence  December  3, 1883,  and  was  again  on  the  land  the  nights 
of  December  14,  and  15.  In  response  to  the  question :  ^^ About  how  long 
after  that  was  it  that  you  stayed  there  again  f  "  he  answered,  *^I  do  not 
know.  I  made  it  a  point  to  be  there  at  least  once  in  every  thirty  days. 
Some  months  I  was  there  more  and  others  I  was  not  I  candidly 
thought  a  single  man's  continuous  residence  permitted  him  more  free- 
dom than  a  married  man."  He  states  that  he  can  not  recall  the  fact 
that  he  ever  stayed  on  the  land  more  than  two  nights  in  succession 
prior  to  March,  1885. 

The  testimony  offered  by  the  government  shows  that  for  the  time 
covered  by  claimant's  final  proof  there  were  no  indications  of  any  one 
residing  on  the  tract,  and  one  of  his  witnesses  testified  that  claimant 
cultivated  some  wheat  on  his  father's  land  not  far  from  the  tract  in  dis- 
pute. But  it  is  also  shown  by  the  testimony  that  during  the  year  1886 
claimant  made  substantial  improvements  on  the  land,  and  commenced 
to  reside  tiiereon  with  his  family,  having  married  in  1884,  and  has  since 
September  23, 1886,  maintained  a  continuous  residence  thereon.  The 
claimant  says  that  the  last  improvements  were  commenced  in  the  spring 
of  1886,  while  some  of  his  witnesses  state  that  they  were  commenced  in 
the  &11,  but  there  seems  to  be  no  controversy  about  the  fact  that  his 
continuous  lesidence  on  the  tract  did  not  commence  until  September, 
1886.  One  of  his  own  witnesses  testified  that  claimant  did  not  estab- 
lish actual  residence  on  the  tract  until  the  last  of  September,  1886.  This 
was  eighteen  months  after  the  final  proof  and  seventeen  months  after 
his  entry  had  been  held  for  cancellation  upon  the  report  of  a  special 
agent  that  he  had  never  made  an  actual  residence  on  the  claim. 

The  hearing  had  December  24, 1886,  was  ordered  upon  the  applica- 
tion of  claimant^  and  from  the  testimony  taken  at  said  hearing;  the 
local  officers  decided  that  under  the  law  the  entry  was  illegal,  and  must 
be  held  for  cancellation ;  but,  in  view  of  his  now  being  an  actual  settler 
on  the  land,  they  recommended  that  he  be  allowed  to  make  new  proof 
and  entry. 

Before  your  office  took  action  upon  this  decision,  Lupfer  submitted 
new  final  proof,  made  November  2, 1888,  showing  that  he  had  made 
substantial  improvements  upon  the  tract,  and  had  resided  therwu  with 
liis  fiimily  continaonsljr  from  September  23, 1886, 
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In  considering  the  testimony  taken  at  said  hearing  of  December  24, 
1886,  yonr  office  held  that  Lnpfer  failed  to  comply  with  the  law  as  to 
residence,  and  that  his  proof  was  false,  and  showed  that  he  did  not  act 
in  good  faith.  His  entry  was  therefore  held  for  cancellation,  l^'rom 
this  decision  he  appealed. 

It  is  clear  from  the  testimony  taken  at  the  hearing  that,  at  the  date 
of  claimant's  entry,  on  March  2, 1885,  he  had  not  complied  with  the  law 
as  to  residence,  and  it  was  shown  that  he  never  established  an  actual 
bona  fide  residence  on  the  tract,  or  showed  any  reason  for  failnre  to  do 
so.  During  the  period  covered  by  his  entry  he  was  for  most  of  the  time 
a  single  man,  teaching  school  near  the  tract,  and  yet  resided  daring  all 
that  period  with  his  father,  about  a  mile  and  a  half  from  his  claim, upon 
whose  land  he  was  farming,  and  making  occasional  visits  to  the  tract 
of  about  once  in  every  thirty  days,  acting  as  he  states  upon  the  theory 
that  a  single  man  was  not  required  to  stay  upon  his  claim.  Tet  he  mar- 
ried in  1884,  and  seems  to  have  made  no  effort  to  improve  the  tract  and 
move  his  family  thereon,  until  September  23, 1886,  eighteen  mouths 
after  making  entry,  and  when  his  entry  had  been  held  for  cancellation, 
because  of  his  failure  to  establish  a  residence  thereon. 

If  a  claimant  has  failed  to  comply  with  the  law,  by  making  a  bonu 
fide  settlement  and  residing  thereon,  prior  to  entry,  that  default  can  not 
be  cured  by  an  attempt  to  subsequently  comply  with  the  law  by  estab* 
lishing  residence,  and  while  the  Department  will  always  consider  the 
subsequent  acts  and  conduct  of  the  entryman,  they  can  only  be  con- 
sidered for  the  purpose  of  determining  the  question  of  his  good  faith, 
as  to  his  acts  and  intention  during  the  period  covered  by  his  entry. 

In  this  case  the  record  fails  to  show  that  his  residence  upon  the  tract, 
established  and  maintained  subsequent  to  entry,  was  the  continuation 
of  a  purpose  honestly  begun  with  his  entry,  but,  on  the  contrary,  shows 
that  he  was  evidently  moved  to  it  by  the  action  of  the  land  office  in 
canceling  his  entry,  by  reason  of  his  failure  to  establish  residence  on 
the  tract  prior  to  entry.  In  his  final  proof  he  states,  without  qualifica- 
tion,  that  his  residence  was  continuous  upon  the  tract  from  December, 
1883,  when  he  claimed  to  have  made  his  settlement,  up  to  March  2, 1885, 
the  date  of  his  entry;  and  yet  the  proof  taken  at  the  hearing  shows 
that  this  residence  consisted  of  periodical  visits  to  the  land  once  a 
month ;  that  he  was  teaching  school  in  the  neighborhood  of  the  tract, 
and  during  this  whole  period  was  residing  with  his  father. 

The  pre-emption  entry  of  Lupfer  was  illegal,  and  he  having  thereby 
exhausted  his  right  under  the  preemption  law,  a  second  pre-emption 
entry  can  not  be  made  under  the  new  proof,  although  it  may  show  that 
he  has  continuously  resided  on  the  land  in  good  faith  since  September 
23, 1886. 

It  is  also  claimed  by  Lupfer  in  his  appeal  that  the  decision  is  not  sus- 
tained by  the  law  governing  the  disposition  of  the  lands  embraced  in 
the  Fort  Larned  military  reservation,  of  which  the  traiCt  in  controversy 
is  a  part. 
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The  act  of  Angnst  4, 1882  (22  Stat.,  217),  restored  the  lands  within 
said  reservation  to  the  public  domain,  and  provided  that  said  lands  shall 
be  surveyed  and  appraised,  and  after  such  appraisal,  which  shall  be 
approved  by  the  Secretary  of  the  Interior,  "  the  land  shall  be  sold  to 
actual  settlers  only,  at  the  appraised  price,  and  as  nearly  as  may  be 
in  conformity  to  the  provisions  of  the  pre-emption  laws  of  the  United 
States." 

The  requirements  of  the  pre-emption  laws  as  to  settlement,  cultivation, 
residence  and  improvement  are  applicable  to  lands  restored  to  the  public 
domain  by  the  act  aforesaid,  and  the  entryman  must  show  full  compli- 
ance with  the  pre-emption  law  in  that  respect  to  entitle  him  to  the  land. 

The  decision  of  your  office  is  affirmed. 


AFFIDAVIT  OF  CONTEST— ADDITIONS  THERETO  BT  ATTORNEY. 

Petticrew  v.  McDonald. 

An  affidavit  of  contest  ^s  not  iavalulated  by  the  attorney  of  the  contestant  adding 
thereto,  at  the  request  of  the  contestant,  letters  and  fij>nres  that  do  not  enlarge 
or  modify  the  charge,  but  merely  show^  matters  of  official  record  which  it  is  the 
dnty  of  the  local  office  to  embody  in  the  notice  issued. 

The  practice  of  attorneys  making  additions  to  affidavits  of  contest  that  have  passed 
from  the  control  and  inspection  of  affiants,  is  disconntenanoed  by  the  Depart- 
ment, and  shonld  not  be  allowed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  16, 1890. 

I  have  considered  the  appeal  of  Frank  Petticrew  from  your  decision 
of  March  28,  1887,  dismissing  his  contest  against  the  timber  cultnre 
entry  of  Donald  McDonald,  for  the  SE  i  of  Sec.  3,  T.  102,  B.  67  W., 
Mitchell,  South  Dakota. 

Said  entry  was  made  March  4, 1882. 

On  April  9,  1886,  the  contestant,  Petticrew,  filed  an  affidavit  (sworn 
to  April  8th)  alleging  that  the  claimant  had  wholly  abandoned  said 
tract,  that  he  had  failed  to  plant  the  second  five  acres  the  fonrth  year 
after  entry,  that  he  had  failed  to  replant  the  first  five  acres  after  the 
failure  of  the  first  planting  to  grow,  that  the  claimant  had  used  the 
entire  ten  acres  for  agricultural  purposes  and  not  for  the  purpose  of 
growing  trees,  and  that  said  failure  still  existed,  and  that  there  were 
no  trees  growing  at  date  of  said  affidavit  Notice  issued  and  hearing 
was  set  for  June  7, 18S6,  and  on  the  morning  of  said  day  the  contestant 
appeared  in  person  and  with  A.  B.  Hager,  attorney,  and  the  claimant 
appeared  by  Mr.  Hardesty  of  the  firm  of  Warren  and  Hardesty,  l)efore 
the  register,  and  Hardesty  moved  to  dismiss  the  contest  on  the  graund 
that  the  affidavit  of  contest  ^'  was  sworn  to  in  blank  as  to  the  date  and 
number  of  entry  and  full  christian  name  of  the  contestee  and  said 
blanks  were  afterwards  filled  in  by  one  D.  A.  Mizener,  the  attorney 
for  said  contestant,  and  by  him  filed  in  the  said  land  office.'^ 
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Id  this  couiiection  it  is  proper  to  state  that  no  denial  is  made  of  the 
fact  that  said  Mizener  did  write  the  letters  '^onald"  after  the  letter  D 
in  the  christian  name  of  the  claimant  also  the  letters  and  figures  ^^7788'' 
and  <<  4th  "  and  *^  March." 

The  contestant  has  filed  an  affidavit  in  which  he  states  that  he  knew 
that  the  christian  name  of  the  claimant  commenced  with  the  letter  D 
but  he  did  not  know  whether  the  name  was  Donald  or  Danieli  that  he 
knew  the  entry  was  made  in  the  year  1882  the  early  part  of  Pebmary 
or  March,  but  did  not  know  the  day,  and  that  he  requested  W.  B.  Hns- 
sey  to  write  to  Mizener  and  request  him  to  insert  in  the  affidavit  the 
proper  figdres  and  words. 

At  the  time  Hardesty  filed  his  motion  to  dismiss,  Mr.  Eager,  whoap- 
I)eared  for  the  contestant,  stated  that  notice  of  contest  with  the  return 
of  service  was  in  the  safe  of  Mr.  Mizener,  who  was  out  of  town,  but  who 
would  return  at  noon,  when  the  same  would  be  produced.  Without 
taking  action  on  the  motion  to  dismiss,  the  register  ac^onrned  the  case 
to  one  o'clock  and  at  12  o'clock,  lefb  the  city  on  a  leave  of  absence. 

At  one  o'clock  the  contestant  with  his  attorney  Mizener  and  the 
claimant  by  Mr.  Hardesty,  appeared  before  the  receiver  and  Mizener 
filed  an  affidavit  made  by  the  contestant  stating  in  substance  that  the 
notice  with  the  return  of  service  had  by  mistake  been  sent  to  W.  B. 
Hussey  at  White  Lake,  instead  of  to  the  land  office,  and  asked  a  con- 
tinuance to  the  next  day  in  order  to  obtain  the  same.  This  application 
was  granted. 

On  the  next  day,  June  8,  the  parties  appeared  before  the  receiver  and 
the  contestant  filed  an  affidavit  stating  in  substance,  that  the  notice 
had  been  served  on  the  claimant  at  Bioux  City,  Iowa,  by  James  F. 
Shauley,  city  marshal,  more  than  thirty  days  previously,  but  that  Bhan- 
ley  did  not  swear  to  his  return  or  service  but  acknowledged  it  as  his 
voluntary  act  and  deed,  also  that  in  his  return  the  marshal  stated 
that  he  served  the  notice  on  D.  McDonald  instead  of  Donald  McDonald 
and  asked  that  thirty  days  be  allowed  in  order  to  obtain  the  correct 
proof  of  service.  Instead  of  granting  this  motion  thd  receiver  issued  an 
order  dismissing  the  motion  filed  by  claimant's  counsel  June  7,  to  dis- 
miss the  contest,  and  allowed  forty  days  for  the  contestant  to  amend 
his  affidavit  of  contest  to  cover  the  defects  specified  in  the  motion  to 
dismiss  <Mn  accordance  with  Kule  15  of  the  Bules  of  Practice  the  return 
to  present  service  being  held  to  be  insufficient." 

So  far  as  the  record  shows  both  parties  appear  to  have  acquiesced  in 
this  order. 

On  bis  return,  the  register  reviewed  the  case,  and  on  July  6, 1886, 
rendered  an  opinion  holding  that  the  affidavit  was  sufficient  and  that 
trial  should  have  taken  place  on  the  same. 

Owing  to  this  difference  of  opinion  between  the  register  and  receiver 
no  further  action  was  taken  in  the  case,  but  by  letter  of  August  3, 1886, 
the  papers  were  transmitted  to  your  office.  Among  said  papers  is  the 
statement  or  opinion  of  the  receiver,  dated  August  2, 1886,  in  which  he 
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charges  D.  A.  Mizener,  attoraey,  for  contestant,  with  dishonorable  and 
anprofessional  coadact,  alleging  that  he  abstracted  a  paper  from  the 
record  and  changed  the  same  etc. 

I  am  satisfied  from  the  evidence  before  me  that  this  charge  is  not  true. 
That  as  a  matter  of  fact,  the  paper  in  qnestion  was  presented  to  the  re- 
ceiver for  his  inspection  and  was  retained  by  Mizener  to  be  sent  to  the 
ofiScer  serving  the  notice  in  order  that  he  might  make  the  proper  retnrn 
of  service,  and  when  this  was  done  the  document  was  filed  with  the 
other  papers  in  the  case. 

In  the  decision  above  referred  to  the  receiver  states  that  in  his  opinion 
the  action  of  Mr.  Hager  in  stating  that  the  notice  of  contest  was  locked 
up  in  the  safe  of  Mizener  was  an  offense  that  should  not  be  ^'  condoned 
or  lightly  passed  over." 

From  the  evidence  I  am  satisfied  that  Mr.  Hager  made  such  state- 
ment apon  mistaken  information  given  by  those  whom  he  had  a  right 
to  rely  upon  for  information,  and  that  he  had  no  intention  of  making  a 
a  misstatement.  In  fact  under  date  of  April  11, 1887,  the  receiver  rec- 
ommended that  Hager  be  exonerated  from  the  charge  made. 

Out  of  this  difference  of  opinion  between  the  register  and  receiver 
and  the  charges  made  against  the  attorneys,  bitter  charges,  and  counter 
charges,  have  arisen,  of  ofScial,  personal  and  professional  misconduct 
on  the  part  of  the  officers  named,  and  the  attorneys.  In  view  of  the 
fact,  however,  that  neither  the  then  register  nor  receiver  are  now  in 
office,  I  do  not  deem  it  essential  to  refer  to  this  feature  of  the  case  fur- 
ther than  I  have,  as  above. 

On  March  28, 1887,  your  office,  after  reciting  the  facts  in  the  case,  and 
without  further  investigation,  accepted,  as  true,  the  charges  made  by 
the  receiver  against  the  attorneys  Mizener  and  Hager,  and  summarily 
dismissed  the  contest. 

In  my  opinion  this  action  can  not  be  sustained  upon  the  ground  of 
either  reason  or  justice.  No  charge  of  bad  faith  or  misconduct,  is  made 
against  the  contestant,  and  even  admitting  that  the  attorneys  were 
guilty  of  misconduct,  it  does  not  follow  that  the  contestant,  acting  in 
good  faith  should  be  deprived  of  his  rights. 

The  qaestion  now  arises,  was  the  affidavit  of  contest  filed  in  the  local 
office,  April  9, 1886,  sufficient  to  justify  the  issue  of  notice,  and  t^o  con- 
fer upon  the  local  officers  jurisdiction  to  determine  the  questions  at 
issue  f  It  must  be  so  held  unless  the  additions  made  by  the  attorney 
vitiated  and  annulled  said  affidavit,  as  the  charges  made  were  definite 
and  specific  and  justified  a  hearing. 

These  additions  were  made  at  the  written  request  of  the  party  who 
sent  the  affidavit  to  Mizener  to  file,  and  as  is  shown  by  the  subsequent 
affidavit  of  the  contestant  above  referred  to,  were  made  at  his  request. 
They  did  not  in  any  manner  enlarge  or  modify  the  charges  made,  and 
only  stated  matters  of  official  record  which  it  was  the  duty  of  the  local 
officers  to  embody  in  the  notice  issued. 
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In  my  opinion  the  affidavit  was  sufficient  to  justify  tlie  issne  of  tbe 
notice  and  a  hearing.  The  record  shows  that  dae  notice  was  served 
upon  the  claimant  more  than  thirty  days  prior  to  the  date  set  for  triaL 

Said  affidavit  is  herewith  returned  with  instructions  to  transmit  the 
same  to  the  local  office  with  directions  to  proceed  with  the  hearing, 
after  due  notice  to  all  parties. 

This  case  brings  to  the  attention  of  the  Department  a  practice  which 
prevailed  to  a  greater  or  less  extent  among  attorneys  in  practice  be- 
fore the  local  officers,  viz ;  that  of  inserting  in  affidavits  of  contest,  after 
the  same  have  been  sworn  to,  certain  facts  or  statements,  such  as  the 
number  and  date  of  the  entry  and  sometimes  other  statements.  In  my 
opinion  this  is  bad  practice,  and  should  not  be  allowed. 

If  the  items  inserted  are  immaterial,  and  are  mere  facts  that  the  local 
officers  are  required  to  ascertain  from  their  records  and  embody  in  the 
notice,  it  is  not  absolutely  necessary  that  they  should  appear  in  the 
affidavit.  If  what  is  inserted  is  material  to  the  charge,  no  one  has  any 
right  or  authority  to  make  such  additions  after  the  affidavit  has  been 
sworn  to  and  has  passed  from  the  control  and  inspection  of  the  party 
making  the  same.  It  is  the  duty  of  the  contestant  to  ascertain  all  the 
material  facts  necessary  to  base  the  complaint  upon,  before  the  same  is 
sworn  to. 


ABID  LANDS-CIRCULAIL 

Department  op  the  Intertou, 

General  Land  Office, 
Washington^  2>.  C,  September  5, 1890. 

Registers  and  Receivers^  United  States  Land  Offices. 

Gentlemen  :  I  am  directed  by  the  Honorable  Secretary  of  the  Into- 
rior,  by  letter  of  September  4,  1800,  to  call  your  attention  to  the  at- 
tached copy  of  that  portion  of  the  act  of  Congress,  approved  August  30, 
1890,  which  repeals  so  much  of  the  act  of  October  2, 1888  (25  Stat.,  526), 
as  withdraws  the  lands  in  the  arid  region  of  the  United  States  from 
entry,  occupation,  and  settlement,  with  the  exception  that  reservoir 
sites  heretofore  located  or  selected  shall  remain  segregated  and  re- 
served from  entry  or  settlement  until  otherwise  provided  by  law,  and 
reservoir  sites  hereafter  located  or  selected  on  public  lands  shall  in  like 
manner  be  reserved  from  the  date  of  the  location  or  selection.  The  cir- 
culars of  this  office  of  August  5, 1889,  9  L.  D.,  282,  and  Angnst  9, 1890, 
11  L.  D.,  220,  are  hereby  rescinded. 

Entries  validated  by  this  act  will  be  acted  upon  in  regular  order,  and 
all  patents  issued  on  entries  made  subsequent  to  this  act  and  on  entries 
so  validated,  west  of  the  one  hundredth  meridian,  will  contain  a  clause 
reserving  the  right  of  way  for  ditches  and  canals  constracted  by  author- 
ity of  the  United  States. 

Your  particular  attention  is  called  to  that  portion  of  the  law  which 
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restricts  the  acquirement  of  title  under  the  land  laws  to  three  hundred 
and  twenty  acres  in  the  aggregate. 

Ton  will  require  from  all  applicants  to  file  or  enter  under  any  of  the 
land  laws  of  the  United  States,  an  affidavit  showing  that  since  August 
30, 1890,  they  had  not  filed  upon  or  entered,  under  said  laws,  a  quan- 
tity of  land  which  would  make,  with  the  tracts  applied  for,  more  than 
three  hundred  and  twenty  acres.  Or,  provided  the  party  should  claim 
by  virtue  of  the  exception  as  to  settlers  prior  to  the  act  of  August  30, 
1890,  yon  will  require  an  affidavit  establishing  the  fact. 

As  soon  as  practicable  a  blank  form  of  affidavit  will  be  furnished  you* 

Very  respectfully, 

Lewis  A.  Geoff, 

Commissioner. 

For  topographic  snrreyB  in  Tarions  portions  of  the  United  States,  three  hundred 
and  twenty-five  thousand  dollars,  one-half  of  which  sum  shall  he  expended  west  of 
the  one  hundredth  meridian;  and  so  mnoh  of  the  act  of  Octoher  second,  eighteen 
hundred  and  eighty-eight,  entitled  ''An  act  making  appropriations  for  sundry  civil 
eipenses  of  the  Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  eighty-nine,  and  for  other  purposes,''  as  provides  for  the  withdrawal  of  the 
public  lands  from  entry,  occupation  and  settlement,  is  hereby  repealed,  and  all  entries 
made  or  claims  initiated  in  good  faith  and  valid  but  for  said  act,  shaU  be  recognized 
and  may  be  perfected  in  the  same  manner  as  if  said  law  had  not  been  enacted,  except 
that  reservoir  sites  heretofore  located  or  selected  shall  remain  segregated  and  re- 
served ttom  entry  or  settlement  as  provided  by  said  act,  until  otherwise  provided  by 
law,  and  reservoir  sites  hereafter  located  or  selected  on  public  lands  shall  in  like  man- 
ner bo  reserved  Arom  the  date  of  the  location  or  selection  thereof. 

No  person  who  shall,  after  the  passage  of  this  act,  enter  upon  any  of  the  public 
lands  with  a  view  to  occupation,  entry,  or  settlement  under  any  of  the  land  laws  shall 
be  permitted  to  acquire  title  to  more  than  three  hundred  and  twenty  acres  in  the  aggre- 
gate, under  all  of  said  laws,  but  this  limitation  shall  not  operate  to  curtail  che  right 
of  any  person  who  has  heretofore  made  entry  or  settlement  on  the  public  lands,  or 
whose  occupation,  entry,  or  settlement,  is  validated  by  this  act :  Profndedf  That  in 
all  patents  for  lands  hereafter  taken  up  under  any  of  the  laud  laws  of  the  United 
States  or  on  entries  or  claims  validated  by  this  act,  west  of  the  one  hundredth  merid- 
ian it  shall  be  expressed  that  there  is  reserved  from  the  lands  in  said  patent  described, 
a  right  of  way  thereon  for  ditches  or  canals  constructed  by  the  authority  of  the  United 
States. 


CIIlCnJIiAR-RENT>mOK  OF  ACCOUNTS. 

Department  of  the  Interior, 

General  Land  Office, 
Washingtonj  2>.  C,  September  12, 1800. 
To  Receivers  and  Disbursing  Agents. 

Gentlemen  :  The  circular  of  this  office  dated  June  10, 1800,  in  rela- 
tion to  the  rendition  of  accounts  by  receivers  and  disbursing  agents,  is 

hereby  revoked ;  and  A:om  and  after  this  date  the  accounts  of  receivers 
and  disbursing  agents  will  be  rendered  quarterly  as  heretofore.    (See 

circular  ("M''  dated  December  4, 1880,  0  L.  D.,  655.) 

Ton  will  render  to  this  office  a  quarterly  account  of  detail  cash  sales 

on  Form  4-106,  and  condensed  quarterly  account  current  on  Form 

4-104,  and  recapitulation  of  cash  receipts,  Form  4-157,  and  quarterly 
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disbursing  accoants,  Form  4-103.  Toa  will  also  render  to  this  office  a 
monthly  account  current,  Form  4-105,  and  monthly  fee  statement. 
Form  4-119,  and  a  monthly  detailed  account  of  fees  received  for  redac- 
ing  testimony  to  writing,  Form  4-146,  as  required  by  sections  11  and 
13  of  circular  ^<  M,"  of  December  4,  1889.  The  instructions  contained 
in  sections  13,  14, 15, 16, 18, 19,  20,  and  21  of  circular  <<  M "  dated 
December  4, 1889,  relative  to  the  preparation  and  transmission  to  this 
office  of  the  accounts,  will  be  observed  in  transmitting  the  above  named 
accounts.  All  other  abstracts  and  accounts  formerly  rendered  in  oon* 
nection  with  your  quarterly  returns,  viz;  Detailed  quarterly  state- 
ments of  original  and  final  homestead  and  original  and  final  timber 
culture  receipts  will  be  discontinued  from  and  after  the  date  of  this  cir- 
cular. 

Beceivers  will  use  great  care  in  the  preparation  of  their  aocoants. 
The  monthly  account  current.  Form  4-105,  is  practically  a  balance 
sheet,  and  receivers  should  balance  their  accounts  at  the  close  of  each 
month.  Any  moneys  on  hand  that  have  been  shipped  may  be  charged 
as  in  transitu.  It  is  hoped  that  receivers  and  disbursing  agents  will 
have  their  returns  in  such  a  condition  that  they  may  be  able  to  send 
them  to  this  ofiBce,  within  three  days  after  the  close  of  the  month,  that 
the  adjustment  of  their  accounts  may  not  be  delayeil. 

Surveyors  Oeneral,  acting  as  disbursing  agents,  will  render  their 
^'  salaries,"  <^  contingent  expenses,"  and  *^  deposit  by  individual "  aoooun ts 
to  this  office  quarterly  as  heretofore. 

Forms  4-103,  4-104,  4-106,  and  4-157,  of  receivers  acting  as  disburs- 
ing agents,  will  he  sent  to  this  office  in  a  separate  package  with  a  special 
letter  of  transmission.  Advances  to  disbursing  agents  will  be  made  as 
heretofore. 

Beceivers  and  disbursing  agents  will  prepare  and  forward  to  this  office 
at  the  close  of  the  quarter  ending  September  30, 1890,  new  accounts  as 
required  above,  for  the  entire  quarter. 

Monthly  accounts  (Forms  4-103,  4-104,  4-106,  and  4-157),  heretofore 
forwarded  to  this  office  by  you  for  the  months  of  July  and  Angast«  will 
be  destroyed  by  this  office  upon  receipt  of  your  quarterly  returns. 

This  change  is  made  to  conform  to  **  An  act  making  appropriations 
for  sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending 
June  30, 1891,  and  for  other  purposes,"  which  provides  as  follows: 

That  hereafter  all  diabaning  officers  of  the  United  States  bIi  all  render  their  acconDts 
quarterly,  and  the  Secretary  of  the  Senate  shall  render  his  accounts  as  heretofore ; 
bat  the  Secretary  of  the  Treasury  may  direct  any  or  all  such  accounts  to  be  rendered 
more  frequently  when  in  his  judgment  the  public  interests  may  require. 

Please  acknowledge  receipt  of  this  circular. 
Bespectfnlly, 

Lsvns  A.  Oboff, 
Approved  September  16, 1890.  Commissioner. 

Oso.  Ohandlbr, 

Acting  Secretary. 
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FINAL  PROOF  PBOCKEDINGS-EQUITABIii:  AI>JTJI>ICATION. 

Milton  B.  DeBhong. 

An  entrj  allowed  on  final  proof  lu  whioli  the  testimony  of  the  witnesses  is  taken  he- 
fore  an  officer  not  antfaorized  by  statute  to  take  snch  proof,  may  be  referred  to 
the  board  of  equitable  a^Jndioatlon,  if  the  proof  is  otherwise  regular  and  shows 
dne  oonpliaaoe  with  law. 

First  Asskiant  Seer^ary  Chandler  to  ike  Cammimoner  of  ike  Oen/tral 

Land  Offieej  September  16, 1890. 

I  have  considered  the  appeal  of  Milton  B.  DeShong  firom  your  de- 
cision of  September  1, 1888,  saspending  his  final  certificate  and  direct- 
ing that  new  advertisement  and  new  proof  be  made  on  his  homestead 
entry  for  the  N  W.  i  Sec.  15  T.  128  K,  B.  58  W.,Watertown,  South  Da- 
kota land  district. 

The  entry  was  made  November  23, 1883,  and  final  proof  submitted 
November  20, 1884. 

His  proof  shows  that  he  made  settlement  and  residence  July  6, 1883, 
and  maintained  continuous  residence  during  one  year  four  months  and 
fonrteen  days,  and  that  he  is  entitled  to  credit  for  military  service  for 
three  years  and  nine  months  as  yon  state.  His  improvements  are  en- 
tirely satis£M$tory.  The  final  proof  was  made  before  the  officer  desig- 
nated by  the  register,  and  at  the  time  and  place  advertised,  and  the 
same  was  accepted  by  the  local  officers.  Your  office  rejected  it  because 
it  was  not  properly  taken.  It  appears  that  the  testimony  of  the  two 
corroborating  witnesses  was  taken  before  a  notary  public,  the  claimant 
having  appeared  in  person  before  the  register  and  receiver.  It  was  the 
fault  of  the  register  that  the  testimony  of  the  corroborating  witnesses 
was  taken  before  an  officer  not  designated  by  law  as  an  officer  before 
whom  final  im>of  oonld  be  made.  In  the  case  of  Sylvester  Gardner  (8 
L.  D.,  483),  a  similar  mistake  was  made, — that  case  came  before  the 
Department  as  this  case  has,  and  it  was  there  held,  that  as  the  final 
proot  showed  a  compliance  with  the  law,  and  had  been  taken  at  the 
time  and  place  and  before  theH>fficer  named  in  the  advertisement,  and 
the  local  officers  having  accepted  the  same,  and  there  being  no  indica- 
tions of  bad  fiiith  on  the  part  of  the  claimant,  new  proof  should  not  be 
required,  but  the  entry  should  be  submitted  to  the  board  of  equitable 
abjudication  for  consideration. 

The  proof  in  the  case  at  bar  fhlfills  all  the  above  conditions  and  will 
be  referred  in  like  manner. 

Your  decision  is  reversed. 
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PRACTICE— APPEAL-TIMBER  CULTURE  ENTRY. 

Farris  V.  Mitchell. 

Id  the  absence  of  au  appeal  a  deoisioii  of  the  local  office  is  fiiMil  as  to  the  facts,  and 

will  not  be  disturbed  by  the  Commissioner  except  under  the  provisions  of  rule  48 

of  practice. 
The  occupancy  and  possession  of  land  by  one  who  asserts  no  record  claim  thereto 

within  the  period  provided  by  law  does  not  exclude  such  land  from  entry  under 

the  timber  culture  law. 
The  case  of  Bender  v.  Voss  cited  and  distiuj^uished. 

First  Assistant  Secretary  CJiandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  16, 1890. 

I  have  considered  the  case  of  John  M.  Farris  v.  John  D.  Mitchell,  as 
presented  by  the  appeal  of  the  latter  from  the  decision  of  your  office 
holding  for  cancellation  his  timber  culture  entry,  No.  142,  of  the  S.  i  of 
the  NE.  i,  the  NW.  J  of  the  NE.  J,  and  the  SB.  J  of  the  N W.  J  of  Sec. 
20,  T.  20  S.,  B.  35  B.,  Lakeview,  Oregon,  made  May  23,  1884. 

The  record  shows  that  said  Farris  filed  his  affidavit  of  contest  against 
said  entry  on  July  16, 1886,  alleging  that  said  tract  was  not  devoid  of 
timber  at  the  date  of  said  entry,  and  contained  at  the  date  of  said  affi- 
davit more  than  ten  acres  of  timber;  that  said  Mitchell  had  not  broken 
five  acres  on  said  land,  as  required  by  law,  and  that  he  did  not  make 
said  entry  in  good  faith. 

A  hearing  was  duly  had  before  thi'.  local  office,  on  October  11, 1886, 
both  parties  appearing  in  person  and  were  represented  by  counsel. 

From  the  testimony  submitted  the  local  officers  found,  that  said  tract 
was  devoid  of  timber ;  that  the  claimant  had  cultivated  the  land  as  re- 
quired by  law,  and  that  said  entry  should  not  be  canceled. 

On  appeal,  your  office  found  from  the  testimony  that  oneOourtwrigbt 
had  settled  upon  said  tract  prior  to  the  date  of  said  entry,  and  erected 
a  house  thereon,  twelve  by  fourteen  feet,  in  which  he  was  living  at  the 
date  of  said  entry ;  that  after  Mitchell  made  said  entry,  said  Farris  on 
December  7, 1885,  purchased  Gourtwright's  improvements,  and  offered 
to  make  homestead  entry  of  said  tracf,  which  being  rejected  by  the 
local  office,  the  contestant,  on  July  16,  1886,  instituted  said  contest,  as 
aforesaid.  Your  office  also  found  that  said  land  was  devoid  of  timber, 
under  the  rulings  of  the  Department  then  in  force,  that  the  claimant 
had  complied  with  the  requirements  of  the  timber  culture  law  as  to 
breaking  and  cultivation,  but  that  it  appearing  from  the  admission  of 
Mitchell  that  said  tract  was  in  the  occupancy  and  possession  of  Oourt- 
wright  at  the  date  of  said  entry,  the  land  was  not  Rubject  to  timber  cult- 
ure entry,  upon  the  authority  of  Bender  v.  Voss,  2  L.  D.,  269 ;  that  Far- 
ris having  failed  to  appeal  from  the  action  of  the  local  office  rejecting 
his  homestead  application,  he  had  waived  his  rights  thereunder  and 
must  stand  upon  his  rights  as  a  contestant. 
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The  appellant  insists  that  your  office  erred,  (1)  in  finding  that  the 
contestant  appealed  from  the  decision  of  the  local  office  on  November 
19, 1886,  or  at  any  other  time ;  (2)  in  reversing  the  decision  of  the  local  . 
office,  in  the  absence  of  bad  faith  apparent  in  the  record ;  (3)  in  decid- 
ing the  case  upon  points  not  raised  in  the  record ;  (4)  in  not  construing 
said  admission  of  Mitchell  to  be  in  harmony  with  the  preponderance  of 
the  testimony;  and  (5)  in  not  confirming  the  decision  of  the  local 
officers. 

The  record  shows  that  your  office  and  the  local  office  were  correct  in 
finding  that  said  tract  was  devoid  of  timber,  and  that  said  Mitchell 
had  complied  with  the  requirements  of  the  timber  culture  law,  as  to 
breaking  and  cultivation.  It,  however,  fails  to  show  any  proof  of  serv- 
ice of  the  so-called  appeal  from  the  decision  of  the  local  office,  filed 
November  19, 1886,  as  required  by  Eule  of  Practice  No.  46  (4  L.  D.,  42). 
But,  in  the  absence  of  an  appeal,  the  decision  of  the  local  office  becomes 
final  only  as  to  the  facts,  and  will  be  disturbed  by  your  office  only  in 
accordance  with  the  provisions  of  Rule  of  Practice  No.  48  (idem.,  42 
and  43).  It  would,  therefore,  be  the  duty  of  your  office  to  hold  said 
entry  for  cancellation,  if  the  record  showed  that  the  same  was  illegaL 

But  it  fails  to  show  that  said  entry  was  illegal. 

The  occupancy  of  the  tract  by  Oourtwright,  who  had  failed  to  file  for 
or  enter  said  land  in  due  time  after  settlement,  rendered  the  land  sub- 
ject to  the  entry  of  any  other  qualified  claimant. 

I  am  aware  that  the  Department  used  the  expression,  in  Bender  v. 
Yoss  (supra),  that  ^'  timber  culture  entries  should  be  made  upon  vacant, 
unimproved  land,  not  upon  cultivated  laud  covered  by  the  valuable 
improvements  of  another  and  in  the  possession  of  another,"  citing  as 
authority  for  said  statement  Shadduck  v,  Horner  (6  G.  L.  O.,  113).  In 
the  latter  case  the  decision  was  based  upon  the  authority  of  the  supreme 
court  in  Atherton  v.  Fowler  (6  Otto;  513),  and  the  Department  found 
that  Shadduck  did  not  make  his  timber  cultui'e  entry  in  good  faith,  and 
Homer  had  valuable  improvements  on  the  tract,  which  he  claimed  as 
his  home.  In  both  of  said  cases  the  timber  culture  entries  were  con- 
tested by  claimants,  who  were  in  x)08se8sion  of  the  tracts,  with  valuable 
improvements  thereon,  and  occupied  the  same  as  their  homes,  while  in 
the  ca^e  at  bar  the  contestant  is  claiming  rights  by  reason  of  the  pur- 
chase of  improvements  of  a  prior  occupant,  after  said  entry,  and  who 
had  failed  to  assert  a  claim  of  record  in  due  time  prior  to  said  entry. 

The  occupancy  of  land  by  a  pre  emptor,  either  with  or  without  atf . 
ing,  does  not  segregate  the  land.  The  entryman's  right  is  subject  to 
the  claim  of  the  prior  pre-emptor.  If  he  fails  to  file  or  prove  up,  for 
the  land  in  due  time,  the  subsequent  entryman  has  the  better  right 
thereto.  This  has  been  the  uniform  ruling  of  the  Department  for  a 
long  time,  and  applies  to  timber  culture  entries  as  well  as  homestead. 

In  Ljnnuey  v.  Darnell  (2  L.  D.,  693),  the  Department  expressly  ruled 
that  a  pre-em|>toi:  whp  fails  to  make  final  proof  within  due  time  lo8e6 
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liis  right  to  do  so,  lifter  a  valid  adverse  timber  culture  claim  has  at- 
tached. See  also  Hunt  v.  Lavin  (3  L.  D.,  499) ;  Turi  O.  Simle  (o  L.  D., 
173). 

In  Moss  V.  Quincey  (7  L.  D.,  373),  it  was  held  that,  althongh  land  had 
been  broken,  yet,  if  it  were  devoid  of  timber,  it  conld  be  entered  ander 
the  timber  culture  act. 

So  in  Mayfield  v.  Lee  (S  L.  D.,  461),  Secretary  Noble  decided  that  a 
timber  culture  entry,  held  for  caucellation  on  account  of  conflict  with 
the  prior  settlement  right  of  another,  might  be  allowed  to  remain  intact 
on  the  subsequent  abandoumeiit  of  the  settlement  claim. 

In  Waller  v.  Djivis  (9  L.  D.,  262),  it  is  decided  that  a  settlement  and 
filing  are  no  bar  to  a  timber  culture  entry  of  the  land,  but  operated 
only  as  a  notice  of  the  pre-emptor's  claim  and  preference  right  of  par- 
chase,  citing  and  distinguishing  said  cases  of  Bhadduck  «.  Homer  and 
Bender  v.  Yoss,  and  held  that  properly  considered  they  were  not  in 
conflict  with  the  correct  rule  as  laid  down  by  your  office  in  the  case  of 
John  A.  Adamson  (3  L.  D.,  152),  namely,  that— 

If  there  is  a  prior  claim  of  record  to  the  land  applied  for  of  a  nature  not  to  be  a  bar 
to  an  entry,  and  a  timber  calture  entry  is  made  of  that  land,  the  entryman  takes  his 

risk  of  final  adjndicatioa If  he  makes  entry  of  a  tract  of  land  npon 

which  some  other  person  is  living  and  has  improTements,  althoogh  not  having  a  claim 
of  record,  the  fact  of  snch  occupation  and  improvement  is  notice,  and  the  entry  is 
made  at  the  same  risk  as  in  case  of  a  claim  of  record. 

From  the  foregoing  it  is  clear  that  the  land  in  question  was  subject 
to  entry  at  the  date  thereof,  that  the  entryman  has  complied  with  the 
requirements  of  the  timber  culture  law  (20  Stat.,  113),  and,  since  said 
alleged  pre-emptor  failed  to  file  for  or  make  proof  in  support  of  any 
claim  which  he  could  have  asserted  to  said  tract,  and  has  sold  out  to 
the  contestant  and  abandoned  the  land,  it  is  apparent  that  said  entry  is 
trroneously  held  for  cancellation. 

The  decision  of  your  office  must  be  and  it  is  hereby  reversed. 


OSAGE  IiANI>~BESrDBNCaS. 
DEEMES  1^.  TiLTON. 

The  reqnirement  of  showing  a  continuons  residence  of  six  months  prior  to  final  proo^ 
is  not  applied  with  the  same  rigor  to  a  settler  on  Osage  land  as  to  a  pie-emptor 
of  other  land,  but  the  settlement,  residence,  and  other  acts  of  said  settler  must 

ra  be  such  as  to  clearly  show  an  intention  of  making  the  land  his  home. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  Beptember  17, 1890. 

I  have  considered  the  case  of  John  Deemer  v.  Oarrie  H.  Tilton  on 
appeal  of  the  latter  fix>m  your  office  decision  of  March  2, 1389. 

The  record  shows  that  on  February  16, 1835,  Oarrie  H.  Tilton  made 
Osage  d^laratory  statement  No«  1039  for  the  SS.  \  of  Sea  4|  T*  27  S.| 
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B.  23  W.,  Garden  Oity,  EaDsas,  daiming  settlement  December  5, 
1884. 

July  11}  1885,  John  Deemer  filed  on  the  same  tract  alleging  settlement 
Jane  20  of  the  same  year. 

October  19, 1885,  Tllton  offered  her  final  proof  before  the  clerk  of  the 
district  conrt  at  Dodge  City,  Kansas,  when  Deemer  appeared  and  pro- 
tested against  the  allowance  of  the  same,  claiming  that  she  had  not 
complied  with  the  law  as  to  residence  and  improvements  and  at  the  same 
time  asserting  his  own  right  to  the  land. 

After  the  defendant  had  submitted  her  proof,  plaintiff  Deemer  was 
allowed  to  cross-examine  her  and  the  subscribing  witnesses,  and  to  offer 
testimony  impeaching  her  residence  and  good  faith.  Evidence  in  re- 
buttal of  that  so  offered  by  Deemer  was  introduced  by  the  defendant 

April  13, 18S7,  Deemer  submitted  his  final  proof  for  the  same  tract  be- 
fore the  register  and  receiver  of  the  land  ofBce  at  Garden  City,  Kansas. 

March  31, 1887,  the  register  and  receiver  recommended  the  allowance 
of  Tilton's  proof,  finding  that  <^  she  was  an  actual  settler  on  the  tract  in 
dispute  at  the  time  of  making  final  proof."  Deemer  appealed,  and  on 
examination  of  the  record  your  office  reversed  the  decision  of  the  local 
officers  and  held  the  filing  of  Tilton  for  cancellation,  and  she  now  ap- 
peals to  this  Department. 

The  evidence  submitted  with  the  appeal  warrants  the  decision  of  your 
office.  The  house  in  which  Tilton  claimed  to  have  resided  until  three 
days  before  offering  final  proof,  was  a  sod  house  and  never  habitable, 
the  evidence  on  the  part  of  plaintiff  showing  that  all  through  the  sum- 
mer the  floor  was  covered  with  water  a  ''  foot  deep"  and  the  defendant 
herself  admits  that  the  water  came  in  ^< naturally"  when  the  rain  was 
fiiom  the  north,  and  while  she  testifies  to  staying  in  it  a  few  days  and 
nights  during  each  month  of  the  summer  prior  to  her  making  proof  in 
October,  1885,  it  clearly  appears  that  her  actual  residence  during  all 
that  time  was  with  her  sons  on  an  adjoining  claim,  and  that  she  resorted 
to  her  sod  house  only  as  a  pretense  of  residence.  October  16, 1885,  she 
moved  a  frame  house  from  her  sons'  claim  to  the  tract  in  question,  which 
is  the  house  described  in  her  final  proof.  Her  cultivation  of  the  laud 
was  on  a  par  with  her  residence.  She  planted  about  four  acres  of  sor- 
ghum in  a  pasture  to  which  her  own  and  other  cattle  had  free  access, 
and  in  consequence  the  crop  was  entirely  destroyed. 

Counsel  for  defendant  insist  that  she  is  entitled  to  the  land  because 
under  the  act  of  May  28, 1880  (21  Stats.,  143),  in  relation  to  the  pur- 
chase of  Osage  lands  as  construed  in  the  case  of  the  United  States  v. 
Woodbury  et  al  (5  L.  D.,  303)  ^'  the  only  prerequisite  to  an  entry  of 
those  lands  is  that  the  purchaser  shall  be  an  actual  settler  on  the  lands 
at  the  date  of  entry,  with  the  qualifications  of  a  pre-eniptor,"  that  under 
the  statute  as  construed,  by  said  case,  it  is  not  necessary  that  the  pre- 
emptor  should  intend  to  use  the  land  for  purposes  of  a  home  or  resi- 
dence, but  that  the  settler  need  only  show  at  the  time  of  submitting 
final  proof  that  be  has  made  permanent  improvements  on  the  land 
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<<  coupled  with  an  intention  of  said  party  to  purchase  the  land  from  the 
government,  that  such  settlement  and  purchase  may  be  made  for  the 
purpose  of  a  home  or  for  the  purpose  of  selling  it  to  another  or  for  the 
purpose  of  using  it  for  cnltivatiQU  or  «ofiie  (meaning  any)  other  purpose." 

This  is  not  the  construction  placed  upon  the  act  by  this  Department 
Since  the  rendition  of  the  case  of  the  United  States  v.  Woodbury 
(supra)  this  Department  has  in  several  cases  defined  ^'  actual  settler" 
as  used  in  said  act  to  be  ^^  one  who  goes  upon  the  land  specified  by  said 
act  (Osage  lands)  with  the  intention  of  making  it  his  home  under  the 
settlement  lawsP  (CTnited  States  t^.  Atterbery  etal.  8  L.  D.,  173;  same 
case  on  review  10  L.  D,,  36;  United  States  v.  Jones,  10  L.  I).,  23; 
United  States  t?.  Sweeney,  11  L.  D.,  216). 

While  the  settler  on  Osage  lands  is  not  held  to  the  same  rigor  as  a 
pre-emptor  of  other  land,  in  showing  continual  residence  for  six 
months  prior  to  proof,  yet  his  settlement,  residence  and  other  acts  must 
be  such  as  to  clearly  show  his  intention  of  making  the  land  his  home, 
and  a  pretended  or  colorable  residence,  as  in  this  case,  evidently  made 
for  the  purpose  of  securing  title  to  the  land,  will  not  satisfy  the  re- 
quirements of  the  law  as  construed  in  the  cases  above  cited. 

The  evidence  on  the  part  of  Deemer  shows  that  he  settled  \xpon  the 
tract  June  20,  1885,  erected  a  comfortable  frame  house  and  had  been 
living  there  and  cultivating  the  land  continuously  from  the  date  of  his 
settlement  to  the  time  of  offering  his  final  proof,  and  I  have  no  doubt 
from  the  evidence  that  his  settlement,  residence  and  cultivation  were 
made  in  good  faith  and  for  the  purpose  of  making  his  home  on  the 
claim. 

The  Osage  declaratory  statement  No.  1039  of  Oarrie  H.  Tilton  is 
therefore  canceled,  and  Deemer  will  be  allowed  to  make  payment  for 
the  land. 

The  decision  of  your  office  is  accordingly  affirmed. 


BAILROAD  GRAJ^T^INDIAX  HOMESTEAI>— ACT  OF  JULT  4,  1884. 

NoBTHEBN  Pacific  E.  E.  Co.  v.  TeQuda. 

The  occnpanoy  of  pnblic  land  by  an  Indian  who  has  not  aliaudoned  the  tribal  rela- 
tion confers  no  homestead  right  nnder  the  act  of  July  4, 1884,  as  against  a  rail- 
road grant  that  becomes  effective  prior  to  the  passage  of  said  act. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

September  17,1890. 

The  Northern  Pacific  Eailroad  Company  appeals  from  your  office  de- 
cision of  November  18, 1886,  directing  the  allowance  of  the  application 
of  Peter  TeQuda  (an  Indian)  to  make  homestead  entry  for  lot  10,  Sec. 
1,  T.  20  N.,  E.  5  E.,  Olympia  land  district^  in  the  State  (then  Territory) 
of  Washington* 
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The  tract  in  question  contains  38.10  acres,  and  is  within  the  primary 
limits  of  the  grant  to  said  company  under  the  act  of  July  2, 1864  (13 
StaU.,  365),  and  the  joint  resolution  of  May  31, 1870  (16  Stats.,  370),  as 
shown  by  the  map  of  general  route  of  the  branch  line  of  its  road,  filed 
August  20, 1873,  and  by  the  map  of  definite  location  of  said  branch 
line,  filed  March  26, 1884.  The  record  does  not  show  any  entry  or  filing 
therefor. 

On  March  31, 1886,  TeQuda  applied  to  make  homestead  entry  for  the 
tract  under  the  act  of  July  4, 1884  (23  Stats.,  96),  and  submitted  in  sup- 
port  of  his  application  a  certificate  by  the  United  States  agent  for  the 
Muckleshoot  tribe  of  Indians  to  which  applicant  belonged  (as  required 
by  departmental  circular  of  August  23, 1884,  3  L.  D.,  91),  showing  that 
he  is  an  Indian  of  the  age  of  twenty  one  years,  the  Ifead  of  a  family, 
and  not  the  subject  of  any  foreign  country;  also  his  own  affidavit,  stat- 
ing, among  other  things,  that  he  has  ^^  improved  and  cultivated  si^ 
acres  of  said  tract  for  twenty-one  years  last  past." 

The  local  officers  notified  the  company  of  the  pendency  of  such  appli- 
cation, and  allowed  it  a  specified  time  within  which  to  appear  and  file 
objections  thereto. 

On  May  11, 1886,  the  company  appeared  by  its  attorneys  and  filed 
objections  to  the  allowance  of  the  entry,  whereupon  the  local  officers 
transmitted  all  the  papers  in  the  case  to  your  office  for  consideration. 

Upon  examination  of  the  papers,  your  office  held  that  '<  the  affidavit 
of  TeQudsby  prima  f€Lciej  shows  the  land  applied  for  to  be  excepted  from 
the  grant  to  said  company,"  and  directed  that  he  be  allowed  to  make 
entry  therefor.  It  was  further  stated  that  ^'the  company  will  be 
required  to  take  notice  of  his  published  intention  to  make  final  proof, 
and  if  it  hafi,  or  claims  to  have  any  right  thereto,  to  appear  and  assert 
the  same." 

It  is  provided  by  said  act  of  July  4, 1884 : 

That  BQcli  Indians  as  may  now  be  located  on  public  lands,  or  Hh  may,  under  tbe 
direction  of  the  Secretary  of  the  Interior,  or  otherwise,  hereaftor  so  locate,  may  avail 
themselves  of  the  provisions  of  the  homestead  laws  as  fnlly  and  to  the  same  extent 
as  may  now  be  done  by  citizens  of  the  United  States. 

I  think  it  is  questionable  whether  the  applicant  has  shown  himself 
entitled  to  make  entry  under  the  provisions  of  said  act.  He  does  not 
in  express  terms  claim  to  be  <^  located"  on  the  land,  but  simply  alleges 
improYement  and  cultivation  of  a  small  portion  thereof,  which  does  not 
necessarily  imply  that  he  is  <'  located  "  thereon.  Aside  from  this  ques- 
tion, however,  I  am  unable  to  concur  in  the  conclusion  of  your  office  that 
the  recoTd  prima  facie  shows  the  land  to  have  been  excepted  from  the 
company's  grant.  The  maps  of  general  route  and  definite  location, 
respectively,  of  the  company's  road,  were  filed,  the  former  over  ten 
year's  and  the  latter  over  three  months  prior  to  the  passage  of  said  act 
of  July  4, 1884.  The  company's  rights  finally  attached  on  definite  loca- 
tion, and  at  that  date  no  provision  had  been  made  by  which  an  Indian, 
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Still  retoining  his  tribal  relations,  could  acquire  any  rights  to  the  pub- 
lic lands,  either  by  settling  thereon,  or  by  occupying  the  same  for  pur- 
poses of  cultivation.  It  is  true  that  by  departmental  regulation  of  Feb- 
ruary 11, 1870  (1 0.  L.  L.,  283),  and  by  the  act  of  March  3, 1875  (18  Stats., 
420),  certain  homestead  privileges  were  extended  to  Indians.  These 
privileges  were  allowed,  however,  only  to  such  Indians  as  had  wholly 
dissolved,  or  abandoned,  their  tribal  relations,  of  which  foct  satis&c- 
tory  proof  was  required.  The  Indian,  ToQuda,  had  not  abandoned 
his  tribal  relations,  but  still  retained  the  same  at  the  date  when  the 
company's  right  attached,  and  at  the  date  of  his  application.  He  can- 
not, therefore,  be  held  to  have  acquired  any  right  to  the  land  in  ques- 
tion as  against  the  company,  by  his  improvement  and  cultivation  of  a 
portion  thereof,  ^  claimed.  Whether  such  long  continued  improve- 
ment and  cultivation,  if  by  a  citizen  of  the  United  States,  would  serve 
to  except  the  land  from  the  grant  to  the  railroad  company  need  not 
be  here  decided.  It  is  sufficient  for  the  purpose  of  this  opinion  testate 
that  the  facts  alleged  by  TeQuda  do  not,  for  the  reasons  aforesaid,  con- 
stitute such  a  claim  to  the  land  as  served  to  except  it  fix>m  the  grant, 
and  it  must  be  held,  therefore,  to  have  passed  to  the  company  there- 
under. 

Your  office  decision  is  accordingly  reversed,  and  the  application  of 
TeQuda  will  be  rejected. 


PBACTICE-DEATH  OF  PARTY— NOTICE. 
ALLPHIN  V.  Wadb. 

Where  a  claimant  dies  daring  the  pendency  of  adverse  proceedings  in  the  local  office, 
sncb  proceedings  sboold  be  discontlnned,  and  tbe  beirs  at  law  and  saoceosois  in 
interest  of  tbe  decedent  duly  notified  of  tbeir  rigbt  to  appear  and  be  heard  in  the 
premises. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  17,  1890. 

« 

Tbe  record  in  the  case  of  Hattie  Allphin  v.  John  H.  Wade  is  before 
me  on  appeal  of  the  latter,  and  shows  that  on  July  30, 1884,  said  Wade 
filed  an  Osage  declaratory  statement  No.  4686  for  the  SW.  i  Sec  28,  T. 
28  S.,  B.  18  W.,  Larned,  Kansas,  alleging  settlement  May  27th  of  the 
same  year. 

September  2, 1884,  said  Allphin  also  filed  declaratory  statement  No. 
5154  for  the  same  land,  alleging  settlement  July  22d  of  the  same  year. 

Final  proof  was  oflEered  by  Wade  December  15, 1884,  and  by  Allphin 
March  5, 1885.  Each  claimant  protested  against  the  proof  of  the  other, 
and  after  several  continuances  and  other  dilatory  motions,  the  first  tes- 
timony was  taken  July  18, 1885,  when  the  hearing  was  continued  by 
consent  until  September  14,  same  year,  for  the  purpose  of  taking  depo- 
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sitions  and  sabmittiiig  other  oral  testimony.  On  said  date  the  case  was 
closed  withoat  additional  testimony,  for  the  reason  that  the  defendant 
Wade  fiuled  to  appear  with  his  witnesses.  November  24th  1885,  the 
defendant  moved  to  re-open  the  case  which  motion,  as  shown  from  the 
report  of  the  register  and  receiver,  was  at  first  allowed  and  subse- 
quently overruled,  and  on  August  15, 1886,  the  local  officers  decided  in 
favor  of  the  plaintiff  Allphin,  holding  that  her  settlement  was  prior  to 
that  of  Wade.  September  10, 1886,  he  filed  an  application  for  a  rehear- 
ing, which  was  granted,  and  after  several  motions  and  continuances  the 
rehearing  was  had  March  10,  and  11, 1887. 

The  evidence  discloses  that  prior  to  the  testimony  taken  March  10 
and  11, 1887,  on  the  re-opening  of  the  case,  to  wit,  September  17, 1886, 
Hattie  Allphin  died.  Further  proceedings  should  have'  been  discon- 
tinued on  her  death  and  her  heirs  at  law  and  successors  in  interest  no- 
tified to  appear  and  conduct  her  contest  to  a  conclusion,  if  they  so  de- 
sired. 

This  was  not  done  aud  so  all  proceedings  subsequent  to  her  death  are 
irregular  and  erroneous.  Amoldv.Hildreth(6L.D.,779);  Bohrbough 
V.  Diggins  (9  L.  D.,  308). 

All  procedings  that  occurred  subsequent  to  September  17, 1886,  are 
hereby  set  aside  and. the  case  remanded  with  directions  to  the  register 
and  receiver  to  proceed  as  above  directed. 

The  decision  of  your  office  is  modified  accordingly. 


PBB-EMPTION— ACT  OF  FEBBUABT  S8,  1888— RESIDENCE— PROTEST. 

Dayton  v,  Dayton. 

The  pre-emption  law,  in  the  States  admitted  into  the  Union  under  the  proviaions  of 
the  act  of  February  S2y  1890,  is  not  repealed  by  section  17  of  said  act. 

An  absence  from  the  land,  occurring  after  settlement,  does  not  effect  the  right  of 
the  pre-emptor,  where  he  returns  to  the  land  prior  to  the  intervention  of  auy  ad- 
verse claim,  and  resides  thereon  in  due  compliance  with  the  rules  and  regula- 
tions. 

The  refusal  of  the  Commissioner  to  order  a  hearing  on  a  protest  filed  against  final 
proof  will  not  be  disturbed,  where  such  action  does  not  amount  to  the  denial  of 
a  right. 

Acting  Seeretary  Chandler  to  the  Commissioner  of  the  General  Lomd  Offiee, 

September  18, 1890. 

£  have  considered  the  case  of  Lyman  0.  Dayton  v.  James  B.  Dayton 
on  appeal  by  the  former  from  your  decision  of  March  21, 1890,  dismiss- 
ing his  protest  against  James  B.  Daytoo's  final  pre-emption  proof  for 
the  NB.  i  of  Sec.  23  T.  12^  N.,  R.  64  W.,  Aberdeen,  Soath  Dakota  land 
district. 

This  tract  of  land  has  been  in  dispute  between  these  parties  for  a 
number  of  years,  the  validity  of  James  B.  Dayton's  timber  cultnre 
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entry  having  been  finally  affirmed  by  departmental  decision  of  Aagast 
1,  1889  (9  L.  D.,  193).  The  former  decisionn  in  this  matter  are  to  be 
foand  in  4  L.  D.,  263  and  7  L.  D.,  542. 

It  appears  now  that  after  the  decision  of  August  1, 1889,  James  B« 
Dayton  on  October  5, 1880,  relinqaished  his  rightti  under  said  timber 
culture  entry  and  at  the  same  time  filed  pVe-emption  declaratory  state- 
ment for  the  same  land  alleging  settlement  thereon  June- 20, 1888.  He 
afterwards  gave  notice  that  he  would  on  November  19, 1889  submit 
final  proof  in  support  of  his  said  preemption  filing.  On  the  day  adver- 
tised the  pre-emptor  appeared  with  his  witnesses  and  presented  final 
proof.  On  the  same  day  Lyman  0.  Dayton  filed  a  protest  against  the 
acceptance  of  paid  final  proof  upon  the  following  grounds : 

First :  Beoaose  the  act  admitting  South  Dakota  to  the  Uuion,  contains  clauses 
which  repeal  the  pre-emption  law  of  the  United  States  as  far  as  the  same  affects  the 
government  land  in  the  said  State  and  no  land  can  be  taken  under  the  provisions  of 
the  said  pre-emption  law  since  the  passage  of  the  said  act  by  the  Congress  of  the 
United  States  when  the  pre-emption  proof  of  the  claimant  has  not  been  made. 

Second:  Because  the  said  pre-emption  is  speculative  on  the  part  of  said  J.  B. 
Dayton.  The  whole  of  said  tract  has  been  surveyed  into  blocks,  streets  and  alleys 
and  platted  by  the  said  James  R.  Dayton  for  the  purposes  of  sale,  and  not  for  a  farm 
and  home;  that  trees  have  been  planted  at  the  corners  of  each  block  and  upon  the 
line  of  the  streets  to  indicate  the  same  upon  the  whole  tract  and  it  is  claimed  that 
the  blocks  are  subdivided  into  lots. 

Third :  Because  after  the  filing  of  the  pre-emption  declaratory  statement  of  the 
said  J.  R.  Dayton  he  rented  his  house  to  Judge  Crofoot  until  about  May  1, 1889,  and 
went  to  Washington  D.  C.  while  his  wife  boarded  in  the  city  of  Aberdeen,  8.  D., 
away  from  the  said  tract. 

Fourth :  Because  the  said  tract  was  entered  under  the  timber  culture  laws  of  the 
United  States,  and  the  city  limits  of  the  city  of  Aberdeen  South  Dakota  included  the 
east  eighty  acres  of  the  same;  that  an  attempt  was  made  to  withdraw  the  said 
limits  by  a  legislative  enactment  uf  the  legislature  of  the  Territory  of  Dakota,  and 
by  a  resolution  of  the  city  council  of  the  city  of  Aberdeen,  8.  D.,  so  that  the  said  J  R. 
Dayton  could  make  entry  of  the  tract  under  the  pre-emption  law  ;  that  the  said  act 
of  the  Legislature  of  the  Territory  of  Dakota  and  the  resolution  of  the  said  city 
council  of  the  city  of  Aberdeen  were  each  invalid  and  void,  so  that  eighty  acres  of 
said  tract  are  within  the  city  limits  of  the  city  of  Aberdeen,  South  Dakota,  and  can 
not  be  entered  under  the  pre-emption  laws  of  the  United  States. 

Fifth :  Because  of  the  surrender  of  James  R.  Dayton  of  his  rights  under  the  timber 
culture  laws  of  the  United  States,  and  his  relinquishment  of  the  said  tract  to  the  gov- 
ernment of  the  United  Statts,  the  rights  of  the  said  Lyman  C.  Dayton  attached  to 
the  said  tract  prior  to  the  pre-emption  rights  of  the  said  James  R.  Dayton  which 
were  subject  thereto. 

Sixth :  That  the  said  Lyman  C.  Dayton  has  a  homestead  right  which  he  can  nse 
upon  the  said  tract  and  enter  the  same  as  a  homestead  under  the  homestead  laws  of 
the  United  States. 

Seventh :  That  the  said  Lyman  C.  Dayton  asks  leave  to  file  a  homestead  applica- 
tion for  the  said  tract,  in  the  event  that  the  cancellation  of  his  entry  as  a  homestead 
of  tho  S£.  i  of  section  14,  Township  123  North  of  Range  64  West  in  Brown  County, 
Aberdeen  U.  S.  land  district  S.  D-,  is  not  set  aside. 

The  local  officers  after  considering  this  x)rote8t  held  that  there  was 
not  a  sufficient  showing  to  justify  them  in  ordering  a  hearing  and  that 
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James  II.  Dayton's  final  proof  ought  to  be  accepted.  Upon  appeal  tbat 
decision  was  affirmed  by  you.  in  support  of  his  appeal  from  your  de- 
cision Lyman  O.  Dayton  reiterates  in  substance  the  statements  made 
in  the  protest  hereinbefore  quoted,  urges  that  it  was  error  in  your 
office  not  to  consider  the  matters  presented  by  the  second,  fourth  and 
fifth  paragraphs  of  said  protest,  and  asks  a  ruling  on  the  question  of 
law  stated  in  the  first  allegation. 

The  question  as  to  the  effect  of  the  act  of  February  22, 1889  (25  Stat., 
dSl),  upon  the  pre-emption  law  was  heretofore  presented  to  this  De- 
partment and  referred  to  the  Assistant  Attorney  General  for  his  opin- 
ion. The  opinion  rendered  by  him  ( Asst.  Atty.  Gen's.  Op.,  book  D,  p. 
125,)  holding  that  said  act  did  not  repeal  the  pre-emption  law  as  to  those 
States  whose  admission  into  the  Union  was  in  said  act  provided  for, 
the  language  of  section  17  of  the  act  of  1889  being  held  to  refer  to  and 
effect  only  that  part  of  the  act  of  1841  making  a  grant  to  the  States  for 
purposes  of  internal  improvements,  was  adopted  by  this  Department 
and  transmitted  to  your  office  for  its  guidance.  A  further  examination 
of  the  subject  still  further  convinces  me  of  the  correctness  of  the  views 
then  adopted  and  expressed. 

The  allegation  that  this  land  had  been  laid  out  in  town  lots  was  made 
when  the  timber  culture  entry  of  James  B.  Dayton  was  under  con- 
sideration and  in  the  departmental  decision  of  Kovember  28, 1885  (4L. 
D.,  263),  it  was  directed  that  this  matter  among  others  should  bo  in< 
quired  into  at  the  hearing  therein  ordered.  As  a  result  of  that  investi- 
gation it  was  decided  that  the  allegation  had  not  been  sustained  (7  L. 
D.,  542). 

The  allegations  now  made  and  the  history  of  the  matter  as  set  forth 
in  the  reply  filed  to  James  B.  Dayton's  answer  to  the  appeal  herein  show 
that  reference  is  had  in  this  protest  to  the  same  transaction  and  alleged 
survey  as  was  investigated  by  express  instruction  from  this  Department 
when  James  B.  Dayton's  timber  culture  entry  was  under  consideration. 
No  such  new  facts  connected  with  the  alleged  survey  as  would  demand 
a  further  investigation  have  been  set  forth  or  alleged  to  exist.  Again 
this  transaction  occurred  some  time  prior  to  the  filing  by  James  B.  Day- 
ton of  his  pre-emption  declaratory  statement  or  the  date  of  his  settle- 
ment as  alleged  therein  and  no  allegation  is  made  that  he  has  taken  any 
steps  or  action  since  that  settlement,  evincing  an  intention  to  make  use 
of  such  survey  or  platting,  if  they  had  been  made  as  alleged.  This ' 
charge  does  not  in  view  of  the  history  of  the  controversy  between  these 
parties  present  such  facts  as  demand  investigation. 

The  third  allegation  in  this  protest  does  not  present  any  fact  necessar- 
ily derogatory  to  the  pre-emptor's  good  faith  and  in  fact  simply  sets  up  a 
fact  as  to  his  absence  from  the  land  that  is  stated  in  the  final  proof.  The 
pre-emptor  had  not  filed  his  declaratory  statement  at  the  time  this  absence 
occurred  and  did  not  file  it  until  October  5,  after  his  return  to  the  land 
on  May  1, 1889.    While  in  his  declaratory  statement  he  alleges  settle- 
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inent  June  20, 1888,  yet  in  his  final  proof  he  admits  he  was  absent  from 
the  land  from  September  15, 1888,  until  May  1, 1889,  his  house  during 
that  time  being  occupied  by  a  tenant.  The  final  proof  however  shows 
the  continuous  actual  presence  of  the  pre-emptor  upon  the  land  for  a 
period  of  more  than  six  months  next  preceding  the  date  of  said  proof^ 
and  this  statement  is  not  denied  or  tranversed  by  the  protestant. 

I  must  concur  with  you  that  his  return  to  the  land  prior  to  the  inter- 
vention of  any  adverse  claim  and  subsequent  actual,  continuous  resi- 
dence thereon  for  a  period  exceeding  that  required  in  such  cases  by  the 
rules  and  regulations,  cured  the  default,  if  any  existed. 

It  is  difficult  to  determine  just  what  is  meant  by  the  fourth  ground  of 
protest.  The  fact  that  a  tract  of  land  was  once  embraced  in  a  timber 
culture  entry,  would  not  prevent  its  appropriation  under  the  pre-emption 
law  after  such  entry  had  been  canceled.  TSo  application  for  this  tract 
under  the  townsite  law  has  been  presented,  nor  is  it  alleged  to  have 
been  occupied  for  the  purposes  of  trade  and  business.  Even  if  a  part 
of  this  land  were  at  one  time  included  within  the  city  limits  of  Aber- 
deen, it  is  clear,  as  appears  from  this  protest  itself,  that  it  has  been 
since  excluded  from  those  limits,  and  that  no  claim  thereto  is  now  being 
asserted  by  said  city.  This  allegation  presents  no  suflScient  ground  for 
a  hearing. 

It  is  claimed  in  the  fifth  allegation  that  upon  the  cancellation  of 
James  B.  Dayton's  timber  culture  entry  the  rights  of  Lyman  p.  Day 
ton  attached,  but  it  is  not  stated  what  those  rights  were.  He  Iiad  no 
application  pending.  Even  if  it  were  true  that  he  has  not  exhausted 
his  homestead  right  that  would  not  affect  this  land  unless  he  had  in  due 
time  applied  to  make  entry  therefor. 

In  his  seventh  allegation,  however,  he  shows  that  he  then  had  a 
homestead  entry  on  other  land,  and  the  I'ecords  of  this  Department 
disclose  the  fact  that  the  validity  of  such  entry  was  not  at  the  date  of 
the  cancellation  of  James  E.  Dayton's  timber  culture  entry,  and  is  not 
yet  finally  determined,  the  case  being  now  pending  in  this  Department- 
Said  Lyman  G.  Dayton  was  not  at  the  time  this  land  was  relieved  of 
James  B.  Dayton's  timber  culture  entry,  and  has  not  been  at  any  time 
since  then,  in  a  position  to  assert  a  claim  thereto  under  the  homestead 
law. 

Upon  account  of  the  importance  of  this  case  and  the  long  continued  and 
bitter  controversy  between  these  parties,  the  matters  here  presented 
have  received  an  especially  close  and  careful  examination.  As  a  result 
of  such  examination  I  have  become  satisfied  that  there  is  no  occasion  for 
interfering  with  the  decision  appealed  from  refusing  to  order  a  hearing 
and  dismissing  the  protest,  and  the  same  is  therefore  affirmed. 
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PRACTICE— REHEARING- PROCESBINGS  ON  REPORT  OF  SPECIAL 

AGENT. 

United  States  v.  Stinson  et  al. 

In  proceedings  by  the  government  against  an  entry  held  by  a  transferee,  where  the 
entry  man  appears  as  a  witness  for  the  government^  and  sets  np  no  rights  nnder 
said  entry,  he  is  not  entitled  to  a  rehearing  on  the  gronnd  that  he  was  not 
served  with  notice  of  snch  proceedings  or  the  varioas  orders  made  thereunder. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land  OfficCj 

September  19, 1890. 

By  letter  of  May  2, 1890,  your  office  transmitted  the  applications  of 
George  G.  Onrtis,  Van  W.  Gbipman,  Niels  L.  Weiberg  and  Charles  M. 
Park,  for  review  and  rehearing  in  the  case  of  United  States  v.  Thomas 
1>.  Stinson  and  Hugh  Park,  transferees  of  Geo.  W.  Smith  et  al.^  decided 
March  2, 1889. 

These  applicants  are  fonr  of  the  original  pre-emption  entrymen  whose 
claims  were  transferred  to  said  Stinson  and  Park.  The  entries  were 
made  in  the  land  office  at  Seattle,  Washington  Territory  and  are  fnlly 
described  in  said  decision  to  which  reference  is  made. 

The  entries  with  others  were  held  for  cancellation  by  your  office  on 
May  19, 1886,  on  report  of  a  special  agent  who  alleged  that  all  of  said 
entries  were  made  in  the  interest  of  said  Stinson  and  Park,  and  that 
the  claimants  had  failed  to  comply  with  the  law.  Kotice  of  this  action 
was  sent  to  the  entryman  and  transferees.  On  the  application  of  the 
transferees  a  hearing  nnder  the  circular  of  July  31, 1885  (4  L.  D.,  503), 
^'to  show  canse  why  the  entries  shonld  be  sustained,"  was  ordered  and 
the  cases  were  consolidated. 

After  a  full  hearing,  at  which  these  four  applicants  appeared  and  gave 
testimony,  on  the  part  of  the  government,  the  local  officers  found  that 
the  charges  had  been  fnlly  sustained,  that  claimants  had  failed  to  com- 
ply with  the  law,  that  the  entries  were  made  in  the  interest  of  said 
Stinson  and  Park,  and  recommended  the  cancellation  of  the  same. 
Yonr  office  by  letter  of  April  21, 1888,  affirmed  the  action  of  the  local 
office,  and  that  action  was  affirmed  by  the  Department  in  the  decision 
now  complained  of. 

Each  of  the  applicants  states  on  oath  that  he  has  never  received  offi- 
cial notice  by  registered  letter  or  otherwise  of  the  suspension  of  his  said 
cash  entry,  or  of  his  right  to  petition  for  a  hearing ;  that  he  has  never 
received  official  notice  of  the  decision  of  the  local  officers,  of  your  office, 
or  of  the  Department.  The  applicants  therefore  ask  that  a  hearing 
de  novo  be  granted  them,  or  that  they  be  now  duly  notified  of  the  de- 
cision of  the  local  officers,  and  of  their  right  of  appeal  from  the  same. 
They  allege  that  they  transferred  their  respective  claims  to  said  Stinson 
and  Park  by  warranty  deed,  and  claim  to  have  an  interest  in  the  case 
to  the  extent  of  such  warranty. 
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It  appears  from  the  recordvS  tliat  notices  were  sent  to  said  claimants 
of  the  action  taken  by  your  office  on  the  special  agent's  report,  but  it 
18  not  shown  that  these  notices  reached  them.  Kordoes  it  appear  that 
any  notice  was  sent  them  of  the  decision  of  the  local  office,  of  your  office, 
or  of  the  Department. 

The  real  parties  defendant  in  this  case  were  said  Stinson  and  Park. 
The  present  applicants  appeared  merely  as  witnesses  for  the  govern- 
ment. At  the  time  of  the  hearing  they  had  transferred  the  lands  by 
deed.  If  they  desired  to  be  made  defendants  and  to  contest  the  charges, 
it  was  incumbent  on  them  to  ask  to  be  made  parties.  This  they  failed 
to  do  and  stood  by  while  cases  in  which  they  now  claim  to  have  been 
interested  were  tried  and  decided  adversely  to  them.  Having  thus 
allowed  their  day  in  court  to  pass  without  intervention  on  their  part, 
they  are  in  no  position  to  ask  that  these  cases  be  tiied  de  novo. 

Said  applications  are  accordingly  dismissed. 


HOMKSTBAD  ENTRY-COMMUTATION— SUPPLEMENTAL  PROOF. 

Grove  H.  Oowles. 

If  noD-oompliaDce  with  law  defents  the  right  of  a  homesteader  to  make  final  entry 
under  section  2291  R.  S.,  it  also  defeats  his  right  of  commutation. 

Permission  to  submit  supplemental  proof  in  the  matter  of  residence  may  be  accorded, 
where  the  final  proof  is  otherwise  satisfactory,  and  no  adverse  claim  exists. 

First  Assistant  Seeretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  20, 1890. 

I  have  considered  the  appeal  of  Grove  H.  Cowles  from  your  decision 
of  April  28, 1889,  rejecting  his  final  proof  on  homestead  entry  for  the 
S.  E.  i  Sec.  20,  T.  137  N.  R.  64  W.,  Fargo,  North  Dakota  Jand  district, 
dismissing  his  appeal  and  allowing  him  ninety  days  in  which  to  com- 
mute entry  in  accordance  with  the  rule  in  case  of  Peter  Weber  (7  L.  D., 
476). 

Your  opinion  states  the  record  and  testimony  fully  and  fairly,  and  it 
does  not  ap|)ear  to  me,  upon  careful  review  of  the  entire  record  includ- 
ing the  supplemental  affidavit^^  that  the  final  proof,  as  it  stands,  can 
under  the  law  and  departmental  regulations  be  approved. 

It  is  true  the  claimant  has  made  very  good  improvements  on  the  land, 
and  the  testimony  shows  that  he  has  not  neglected  to  cultivate  portions  of 
it  each  year,  but  continuous  residence  has  not  been  satisfactorily  shown. 
He  has  had  household  furniture  in  his  house  and  has  lived  there  at 
intervals  during  the  entire  time  since  his  entry,  which  (counting  his 
military  service)  makes  over  five  years.  He  evidently  thought,  under 
the  advice  of  lawyers,  that  he  was  complying  with  the  law,  and  it  is 
his  misfortune  that  the  advice  was  wrong. 

You  were  in  error  in  dismissing  his  appeal,  it  was  properly  taken. 
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Since  your  decisiou,  (April  29, 1889,  tbcdepartuiciitiil  decision  relied 
npon  by  you  was,  upon  motion  for  review,  revoked,  (See  Peter  Weber, 
on  review,  9  L.  D.,  150),  and  it  was  decided  that  the  right  of  commuta- 
tion depends  upon  prior  compliance  with  the  homestead  law  up  to  the 
date  of  commutation. 

The  proof  is  not  satisfactory  and  can  not  be  accepted  as  it  stands, 
but  in  view  of  his  improvements  and  cultivation  of  the  land  and  the 
fact  that  there  is  no  adverse  claim  or  protest  against  his  Qntry,  he  will 
be  allowed  to  submit  supplemental  proof,- within  ninety  days  from  notice 
of  this  decision,  setting  forth  the  facts  as  to  his  connection  with  the 
land  since  the  date  of  his  final  proof  and  he  will  give  such  explanation 
as  he  may  have  of  the  conflicting  statements  in  his  flnal  proof  and  his 
affidavit  filed  January  17, 1889,  and  upon  his  compliance  herewith  you 
will  take  such  action  in  the  case  as  shall  be  deemed  proper. 

Your  decision  is  modified  accordingly. 


REPAYMENT— DESERT  LAND  ENTRY. 

Spencer  V.  Eaymond. 

Repayment  can  not  be  allowed  where  a  desert  entry  is  canoeled  beoanse  made  for 
specnlativo  pnrposes  and  for  land  not  desert  in  obaracter. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tJie  Oeneral 

Land  Office^  September  20, 1890. 

I  have  considered  the  appeal  of  Spencer  Y.  Eaymond  from  the  de- 
cision of  your  office  rejecting  his  application  for  the  repayment  of  pur- 
chase money  paid  upon  desert  land  entry  made  by  the  said  Baymond 
for  Sec.  33,  T.  6  N.,  R.  38,  Blackfoot,  Idaho. 

This  tract  was  entered  by  Eaymond  on  January  6,  1883,  under  the 
desert  land  act  and  in  making  said  entry  he  swore  that  the  land  was 
desert  land  within  the  meaning  of  the  act  of  March  3, 1887,  by  personal 
observation  and  frequently  passing  over  the  same.  It  was  subsequently 
determined  that  the  land  was  not  desert  land  and  it  had  been  laid  off 
by  claimant  as  a  townsite.  The  entry  was  held  for  cancellation  upon 
the  report  of  a  special  agent,  and  claimant  was  allowed  sixty  days  to 
show  cause  why  his  entry  should  not  be  canceled  upon  the  ground  that 
it  was  agricultural  and  timber  land,  and  that  the  entry  was  not  made 
in  good  faith  but  for  speculative  purposes.  No  cause  was  shown  and 
the  entry  was  canceled. 

In  his  application  for  repayment  claimant  states  that  he  with  others 
desired  to  secure  the  land  as  a  townsite  and  was  advised  by  the  local 
officers  at  Oxford,  Idaho,  that  the  only  manner  in  which  they  could  pro- 
ceed would  be  for  one  of  them  to  enter  the  tract  under  the  desert  land 
act,  and  that  claimant  was  selected  for  that  purpose  and  that  the  pay- 
ment was  divided  pro  rata  among  the  several  residents ;  that  when  he 
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was  informed  that  the  proceedings  were  irregular  and  several  lots  had 
been  sold,  again  acting  upon  the  advice  of  the  local  officers,  relinquished 
the  land.  He  states  that  the  money  was  expended  in  good  faith  upon 
the  advice  of  those  whom  they  naturally  depended  for  information*' 
This  statement  however  lacks  confirmation  by  the  officers  whom  he 
alleges  gave  him  this  advice. 

When  claimant  made  his  entry  he  swore  that  the  land  was  desert  in 
character  and  that  the  entry  was  not  made  for  the  purpose  of  obtain- 
ing title  to  mineral  land,  timber  land  or  agricultural  land ;  but  fo»the 
purpose  of  faithfully  reclaiming  the  land  by  conducting  water  thereon. 

I  cannot  from  all  the  facts  before  me  conclude  that  Eaymond  acted 
in  good  faith  in  making  this  entry,  notwithstanding  the  advice  that  he 
claims  to  have  acted  upon.  He  admits  that  he  entered  the  land  for  a 
townsite  and  for  the  purpose  of  sale  and  speculation,  and  yet  he  delib- 
erately made  an  affidavit  that  it  was  entered  for  the  purpose  of  faith- 
fully reclaiming  the  land  by  conducting  water  thereon.  Under  such 
circumstances  the  money  can  not  be  repaid. 

The  decision  of  your  office  is  affirmed. 


PBACTICE—RE-REVTBW— HOMESTEAD  ENTBT. 

Fbanobway  et  al.  V.  Gbiffiths  (On  Review). 

A  petition  for  re-review  will  not  be  entertained  nnleas  it  presents  new  matter  for  con- 
sideration. 

The  validity  of  a  homestead  entry  is  determined  by  the  faets  existing  at  the  date 
thereof. 

_  •      •  _ 

AoHng  Secretary  Chandler  to  the  Oommimanerof  the  General  Land  Of- 

ficey  September  20, 1890. 

I  am  in  receipt  of  a  letter  from  Messrs.  Britton  and  Gray,  attorneys 
for  the  Granite  Powder  Company,  asking  that  departmental  decision  of 
June  27, 1890,  in  the  case  ot  Ellen  Franceway  et  aL  v.  Richard  Griffiths, 
involving  the  tatter's  soldiers'  additional  homestead  entry  for  lot  3,  of 
Sec.  19;  T.  2  K,  B.  4  W.,  M.  D.  M.,  San  Francisco  land  district,  Cali- 
fornia, be  recalled  and  that  Griffiths'  entry  be  confirmed  and  passed  to 
patent. 

The  decision  of  June  27, 1890  (10  L.  D.,  691),  having  been  rendered 
upon  a  motion  for  review,  the  present  letter  must  be  considered  as  a 
petition  for  re-review.  The  paper  here  presented  does  not  come  up  to 
the  requirements  laid  down  by  the  decisions  of  this  Department  for 
such  petitions.  It  is  claimed  that  the  ruling  laid  down  in  the  decision 
on  the  motion  for  review  is  in  opposition  to  the  rule  laid  down  by  the 
supreme  court  in  Dnrand  v.  Martin  (120  U.  S.,  366).  Thus  the  Depart- 
ment is  asked  to  reconsider  and  again  go  over  the  same  question  that 
was  presented  and  fully  discussed  upon  the  motion  for  review.    This 
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alone  would  be  sufficient  grounds  for  reftising  to  consider  this  petition. 
The  case  cited,  however,  is  not  parallel  with  this  and  does  not  there- 
fore control.  The  court  there  held  that  the  right  of  a  State  under  a 
school  land  indemnity  selection  is  to  be  determined  by  the  condition  of 
the  land  at  the  time  the  selection  is  presented  to  the  proper  officer  for 
certification.  This  does  not  affect  the  long  and  well  established  rule 
that  the  validity  of  an  entry  is  to  be  determined  by  the  facts  existing 
at  the  date  thereof. 

The  decision  complained  of  follows  the  ruling  in  Fouts  v.  Thompson, 
on  review  (10  L.  D.,  649)  and  is  adhered  to. 

The  petition  under  consideration  is  denied. 


PBACnCB-NOTICE— PTIBLICATION-SBCOND  CONTEST. 

LuDWia  V.  Faulkneb  bt  al. 

PablicatioD  of  notice  without  an  affidavit  as  the  hasis  for  snoh  service  confers  no 
jnriadiction  upon  the  local  office. 

Where  »  pending  contest  is  attacked  on  the  ground  of  fraud  by  one  who  makes 
application  to  contest  the  entry  in  question,  notice  should  not  issne  on  such  ap- 
plication, but  the  case  should  be  held  for  the  final  disposition  of  the  prior  contest. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  Oeneral 

Land  Office^  September  20, 1890. 

I  haire  considered  the  appeal  of  Balph  K  Wood  from  year  office  de- 
cision of  April  26f  1889,  holding  that  the  local  officers  erred  in  ordering 
a  hearing  npon  charges  preferred  in  a  contest  affidavit  filed  by  said 
Wood  and  ordering  a  re-hearing  before  the  local  officers  on  a  contest 
initiated  by  Robert  Ladwig  v.  Christopher  Faulkner  against  timber-calt- 
ure  entry  of  said  Faulkner,  for  the  SB.  J  of  Sec.  1,  T.  32  S.,  E.  42  W., 
Garden  City,  Kansas,  land  district. 

The  record  shows  that  on  July  3, 1885,  Christopher  Faulkner  made 
timber  cdltnre  entry  of  said  land.  On  the  27th  day  of  November,  1886, 
Bobert  Ludwig  filed  in  the  local  office  his  affidavit  of  contest,  alleging 
that  said  l^^ikner,  ^^  Has  wholly  failed  to  break,  plow  or  stir,  five  acres 
of  said  land  during  the  first  year  of  said  entry  and  up  to  the  date  of  this 
contest,  but  the  same  remains  wild,  unbroken  prairie  land  void  of  tim- 
ber or  cultivation. 

On  December  1,  1886,  said  Ludwig  filed  his  homestead  application  to 
enter  said  land  and  on  the  same  day  presented  the  statutory  affidavit 
showing  proper  qualifications  to  make  the  entry. 

A  hearing  was  ordered  on  Ludwig's  contest  and  on  the  9th  day  of 
December,  188^,  notice  thereof  was  published  in  a  newspaper  fixing 
Junes,  1887,  as  the  time  set  for  the  hearing.  No  affidavit  or  other 
evidence  was  filed  showing  that  personal  service  of  notice  could  not  be 
made  upon  Faulkner  and  no  evidence  of  personal  service  of  the  notice 
upon  him  was  presented. 
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On  tlic  12th  day  of  February,  1887,  Ralph  N.  Wood  lilod  in  the  local 
office  his  affidavit  of  contest  against  the  entry  of  Faalkner.  alleging 
that  said  ^^  Fanlkner  has  executed  and  sold  a  relinquishment  to  the 
United  States  of  his  said  entry,  to  a  party  other  than  this  affiant;  that 
said  Faulkner's  entry  was  fraudulent  and  specnlative  at  its  inception." 

At  the  time  set  for  hearing  June  3, 1887,  Lnd  wig  appeared  and  offered 
his  evidence.  Faulkner  did  not  appear.  On  the  same  day  but  after 
Lndwig's  testimony  was  taken  Wood  appeared  before  the  local  officers 
and  filed  his  affidavit,  stating 

That  at  the  date  of  the  initiation  of  Raid  Ludwig*8  contest  there  were  more  than 
five  acres  broken  on  said  tract  of  laud;  that  for  tliis  reason  affiant  filed  bis  complaint 
against  said  defendant  entryman,  alleging  speculation  and  bad  faith  on  the  part  of 
the  said  defendant.  .  .  .  That  the  allegations  as  contained  in  the  complaint  of 
the  said  Robert  Ludwig  are  entirely  false  and  nntrne.  .  .  .  That  he  firmly  be- 
lieves said  Lndwig's  contest  is  speculative  and  fraudulent  and  is  not  being  prose- 
cuted in  good  faith. 

Thereupon  the  local  officers  suspended  any  further  action  on  Lnd- 
wig's  contest,  and  ordered  a  hearing  on  the  charges  contained  in  Wood's 
complaint  as  against  Ludwig's  contest,  which  was  before  the  local  offi- 
cers and  on  the  22nd  day  of  June,  they  rendered  their  decision  sus- 
taining Ludwig's  contest  and  allowing  him  the  preference  right  to  enter 
said  land  and  dismissed  Wood's  contest,  and  recommended  Faulkner's 
entry  for  cancellation.  From  this  decision  Wood  appealed  to  your 
office. 

On  the  26th  day  of  April,  1889,  your  office  held  that  the  local  officers 
erred  in  directing  a  hearing  on  Wood's  contest,  and  ordered  a  re-hear- 
ing between  Ludwig  and  Faulkner  on  Ludwig's  contest,  (as  the  notice 
for  publication  was  defective)  and,  upon  the  proper  affidavit  being  filed, 
the  local  officers  were  directed  to  give  notice  by  publication  of  the  day 
fixed  for  hearing. 

From  your  said  decision  Wood  appeals. 

Your  office  decision  remanding  the  case  and  ordeiing  a  re-hearing  is 
correct.  Rule  9  of  the  Rules  of  Practice  requires  personal  .service  of 
notice  in  all  easels  when  possible  and  prescribes  how  such  service  shall 
be  made.  Rule  11  provides:  "Notice  may  be  given  by  publication 
alone  only  when  it  is  shown  by  affidavit  of  the  contestant,  and  by  such 
other  evidence  as  the  register  and  receiver  may  require,  that  due  dili- 
gence has  been  used  and  that  personal  service  can  not  be  made.  Tbe 
party  will  be  required  to  state  what  effort  has  been  made  to  get  per- 
sonal service.'' 

The  service  of  notice  is  required  before  the  local  officers  obtain  juris- 
diction to  proceed  with  the  hearing.  In  order  to  serve  by  publication 
the  rule  requires  a  showing  to  be  made  that  personal  service  can  not  he 
made.  This  showing  is  the  primary  foundation  upon  which  the  publi- 
cation is  based  and  where  a  service  of  notice  by  publication  is  substi- 
tuted for  (personal  service,  a  strict  compliance  with  Rule  11,  is  requisite 
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to  confer  jnrisdiction  over  the  person  of  the  defendant.  Burgess  v. 
Pope's  Heirs  (9  L.  D.,  218) ;  Allen  v.  Leet  (6  L.  D.,  669). 

As  there  was  no  showing  at  all  made  asia  basis  for  serving  the  notice 
by  pablication  it  follows  that  the  local  officers  had  no  jnrisdiction  to 
hear  and  determine  the  contest,  or  to  act  npon  the  subject  matters  in 
controversy  in  such  a  manner  as  to  bind  Faulkner  the  entryman. 

Without  passing  upon  the  sufficiency  of  the  allegations  of  Wood's 
affidavit,  I  am  clear  that  the  local  officers  erred  in  ordering  a  hearing 
upon  Wood's  contests  Where  a  pending  contest  is  attacked  on  the 
groand  of  fraud  by  one  who  makes  due  application  to  contest  the  entry 
in  question,  notice  will  not  issue  on  such  application,  but  the  case  will 
be  held  for  the  final  disposition  of  the  prior  contest.  Melcher  v.  Glark 
(4  L.  D.,  504) ;  Eddy  v.  England  (6  L.  D.,  530) ;  Davisson  v.  Oabus  et  al. 
(10  L.  D.,  114). 

The  decision  ai)i)ealed  from  is  affirmed. 


PRE-EMPTION-SECOND  FILTNG. 

Malonby  v.  Ohables. 

A  filing  made  in  good  faith  by  a  minor,  but  abandoned  when  the  faot  of  minority  is 
discovered,  is  no  bar  to  a  second  filing. 

First  AsHstant  Secretary  Chandler  to  the  Commissioner  of  tJie  General 

Land  Office^  September  22,  1890. 

On  November  27, 1885,  William  F.  Charles  filed  his  declaratory  state- 
ment, No.  2742,  upon  the  W.  i  of  the  N  W.  J  of  Sec.  7,  T.  2  N.,  R.  34., 
W.,  McCook,  Nebraska,  alleging  settlement  November  25,  1885.  He 
gave  notice  of  his  intention  to  make  final  proof  before  the  register  and 
receiver,  and  that  snch  proof  would  be  made  on  May  30, 1887.  This 
notice  was  duly  published. 

On  November  2, 1886,  James  B.  Maloney  made  homestead  entry.  No. 
3d83,  upon  said  tract,  and  on  April  25, 1887,  he  filed  a  protest  against 
the  allowance  of  Charles'  final  proof,,  charging  failure  to  comply  with 
the  requirements  of  law  as  to  residence,  cultivation  and  improvements, 
and  asked  for  a  hearing. 

On  the  day  set  for  taking  Charles'  final  proof,  both  parties,  with 
their  attorneys,  appeared  betore  the  register  and  receiver,  and  Maloney 
filed  an  amendment  to  his  former  protest,  charging  that  Charles  was  not 
a  qualified  pre-emptor,  for  the  reason  that  he  had  theretofore  exhausted 
his  pre-emption  right  by  filing  a  declaratory  statement  upon  another 
tract,  and  that  the  filing  upon  which  he  proposed  to  make  final  proof 
was  without  authority  of  law. 

Charles'  final  proof  was  made  and  the  subscribing  witnesses  thereto 
were  cross-examined,  and  other  witnesses  were  called  and  examined. 
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At  the  conclusion  of  the  hearing  the  register  and  receiver  concorred 
in  the  following  finding :  ^^  We  are  of  the  opinion  that  receiver's  receipt 
should  issue  to  said  WilliauK  F.  Gharles,"  and,  on  appeal,  you  affirm 
that  judgment.    Maloney  brings  this  appeal. 

The  testimony  at  the  hearing  was  mainly  directed  to  the  issue  as  to 
claimant's  residence  on  the  tract 

Charles  admits,  and  so  states  in  his  notice  of  intention  to  submit  final 
proof,  that  he  had  on  February  4, 1884,  made  a  declaratory  statement 
for  another  tract  of  land  in  section  5,  same  town  and  range,  believing 
at  the  time  he  was  twenty-one  years  old,  but  that  soon  after  making 
such  filing  he  learned  he  was  under  twenty-one  years  of  age.  He 
had  lived  with  one  Nelson,  his  grandfather,  from  boyhood.  Nelson 
swears  that  he  told  Charles  prior  to  the  first  filing  that  he  was  twenty- 
one  years  old ;  that  he  arrived  at  this  understanding  from  certain  busi- 
ness transactions  that  took  place  at  about  the  date  claimant  was  born. 
After  this  filing  was  made,  they  again  got  to  talking  about  claimant's 
age,  and  to  be  certain  about  it  Nelson  sent  to  Mount  Vernon,  Oolorado, 
and  obtained  the  Bible  containing  the  record  of  Charles'  birth.  This 
record  was  made  the  day  Charles  was  bom,  and  showed  that  he  was 
only  twenty  years  old ;  thereupon  he  abandoned  his  claim,  and  when 
he  became  twenty-one  filed  on  the  land  in  controversy. 

The  premises  considered,  I  do  not  think  Charles  was  barred  by  sec- 
tion 2261  of  the  Revised  Statutes  from  making  a  filing  on  the  tract  in 
controversy.  His  conduct  was  open  and  honest.  Had  he  falsely  and 
fraudulently  stated  that  he  was  twenty-one  years  old,  and  thus  sought 
to  obtain  the  land,  his  pre-emptive  right  would  have  been  exhausted 
and  a  second  filing  would  not  be  permitted.  Allen  v.  Baird  (6  L.  D., 
298). 

But,  in  view  of  his  honest  mistake,  and  his  voluntary  abandonment 
of  his  claim  under  the  first  filing,  when  he  found  he  was  not  personally 
qualified  to  make  it,  I  think  he  should  again  be  permitted  to  exercise 
his  pre-emption  right.  Boss  v.  Poole  (4  L.  D.,  116);  Arnold  t^.Langley 
(1  L.  D.,  439). 

As  to  the  question  of  residence  and  improvements,  I  do  not  deem  it 
necessary  to  rehearse  the  testimony  ]  the  same  is  substantially  set  forth 
in  your  said  office  decision.  It  abundantly  shows  that  the  entryman 
has  complied  with  the  law  and  acted  in  good  faith ;  his  proof  should 
be  accepted  and  the  entry  allowed. 

Your  said  office  decision  is  affirmed. 
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I 

PBAOriCE-REETEARING* OSAGE  LANB. 

FiNAN  V.  Meekeb; 

When  an  order  for  rehearing  is  made  the  case  is  generally  tried  d$  n&vo,  and  the  peti- 
tioner for  rehearing  cannot  in  such  a  case  be  heard  to  complain  of  former  pro- 
ceedings therein  however  defective  they  may  be. 

The  right  to  purchase  Osage  land  nnder  the  act  of  May  28, 1880,  can  only  be  exercised 
by  one  who  has  the  qualifications  of  a  pre-emptor  and  makes  actual  settlement 
on  the  land  with  the  intention  of  making  it  a  home. 

First  Assktant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  23, 1890. 

I  have  considered  the  appeal  of  Elliott  E.  Meeker  from  yoar  office 
decision  of  December  20, 1888,  in  which  joa  hold  for  cancellation  his 
Osage  cash  entry,  made  May  13, 1884,  for  the  NW.  i  KE.  |,  NE.  i 
NW.  i,  Sec  28,  and  8.  i  SE.  i  of  Sec.  21,  T.  27  S.,  B.  12  W.,  Larned, 
Kansas. 

He  filed  Osage  declaratory  statement  No.  2373  October  30, 1883,  for 
said  tract,  alleging  settlement  October  23, 1883.  He  made  his  final 
proof  on  May  10, 1884,  before  the  clerk  of  the  district  court  of  Pratt 
connty,  Kansas. 

The  proof  appears  regular  in  form ;  it  showed  continuous  residence ; 
also  that  the  land  was  used  for  a  farm }  six  acres  broken ;  frame  house 
fourteen  by  sixteen  feet,  and  a  well  dug ;  improvements  valued  at  |150. 
The  full  payment  was  made  for  the  land  and  final  certificate,  No.  2,221 , 
issued  November  14, 1885. 

Oatherine  E.  Finan  filed  Osage  declaratory  statement  No.  3584  for 
the  SE,  i.  Sec  21,  T.  27  S.,  B.  12  W.,  Larned,  Kansas,  on  May  2, 1884, 
alleging  settlement  February  15, 1884,  being  in  conflict  with  Meeker's 
entry  as  to  the  S.  i  SE.  i  of  said  section.  She  made  final  proof  October 
24, 1884,  and  on  January  27, 1885,  filed  her  affidavit  of  contest  against 
Meeker's  entry,  alleging  the  same  to  be  fraudulent,  and  that  she  had  a 
superior  right  to  the  land.  She  also  filed  an  affidavit  explaining  why 
she  failed  to  protest  at  the  time  Meeker  made  his  proof.  This  affidavit 
was  forwarded  to  your  office,  and  by  your  letter  <<  G,"  dated  July  8, 1885, 
a  hearing  was  ordered,  and  all  parties  notified. 

Orders  and  continuances  were  made  from  time  to  time,  and  case  finally 
set  for  April  28, 1886,  when  defendant  made  default.  Plaintiff  intro- 
duced her  testimony,  and  on  October  23, 1886,  the  register  and  receiver 
held  Meckel's  entry  for  cancellation,  subject  to  appeal,  and  attorneys 
were  duly  notified.  On  November  18, 1886,  the  defendant  took  an  ap- 
peal to  your  office  and  on  January  16, 1887,  the  decision  of  'the  register 
and  receiver  was  affirmed  by  you.  An  application  for  rehearing  was 
made  on  April  14, 1887,  and  by  your  office  letter  ^^O,"  dated  April  23, 
1887,  the  decision  of  January  15, 1887,  was  revoked,  and  the  case  re- 
manded for  rehearing,  on  the  ground  of  defective  notice. 
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The  case  was  again  set  for  Jaly  11, 1SS7,  and  the  plaintiff  appeared 
and  filed  proof  of  personal  serriee  npoD  all  parties  in  interest. 

The  case  was  again  continued  nntil  Jnly  IS,  1887,  when  both  parties 
appeared,  and  the  testimony  taken  from  day  to  day  nntil  the  case  was 
closed* 

The  register  and  receiver  found  in  favor  of  Finan,  and  recommended 
the  cancellation  of  Meeker's  entry,  and  by  your  ofiioe  decision  you  affirm 
that  judgment 

The  record  in  this  case  is  very  voluminous ;  there  is  much  irrelevant 
and  conflicting  testimony. 

It  is  insisted  that  Finan  has  no  standing  in  this  case,  and  is  barred 
by  reason  of  her  laches  in  not  protesting  against  Meeker's  final  proof. 
This  is  not  well  taken.  Until  patent  issues  for  the  public  lauds,  you 
have  jurisdiction  to  hear  and  determine  any  properly  supported  charges 
of  bad  faith  against  those  seeking  title  to  the  public  lands.  Moreover, 
when  an  application  for  rehearing  is  made,  as  in  this  case,  and  the  same 
is  granted,  the  case  will  generally  be  tried  de  novo ;  and  the  petitioners 
for  rehearing  can  not  then  be  heard  to  complain  of  the  former  notices 
and  proceedings,  however  defective  they  may  be. 

Besides  it  appears  in  this  case  that  all  the  parties  in  interest — mort- 
gagee, transferee  and  entryman — were  duly  served  with  notice  of  the 
time  and  place  of  the  rehearing. 

I  have  carefully  examined  the  testimony  and  find  it  substantially  as 
set  forth  in  your  said  office  decision. 

The  lands  involved  are  a  part  of  the  Osage  Indian  trust  and  dimin- 
ished reserve  lands ;  and  the  rights  of  claimants  thereto  are  determined 
under  the  act  of  May  28,  1880  (21  Stat.,  143).  The  second  section  ot 
that  act  provides : — 

That  all  of  the  said  Indian  lands shall  be  sabject  to  disposal  to  aotnal  settlers 

only,  having  the  qnalification  of  pre-emptors not  exceeding  one  quarter  section 

each. 

The  entry  man  under  this  statute  must  be  an  actual  settler  on  the 
land,  and  mnst  h<ive  the  qualification  of  apre-emptor. 

The  principal  inquiry/and  the  only  one  in  this  case,  is,  whether  Meeker 
was  an  actnal  settler  within  the  meaning  of  said  act. 

An  actnal  settler  under  the  public  land  laws  is  one  who  in  his  own  proper  person 
goes  upon  a  tract  of  the  public  land  with  the  intention  of  remaining  there  and  of  ac- 
quiring title  thereto,  or,  in  other  words,  of  making  it  his  home.  United  States  v. 
Atterbery  et  al,,  10  L.  D.  36. 

Meeker  did  not  personally  make  any  of  the  improvements  on  the 
laud.  The  building  put  up  on  the  land  was  moved  oft  soon  after  proof 
was  made,  and  used  as  a  granary  by  one  John  Waldock,  father-in-law 
of  Meeker. 

It  appears  that  Meeker  and  his  wife  staid  in  the  house  one  night, 
while  it  was  on  the  land.  But  all  the  facts  and  circiimstances  set  forth 
in  this  case  abundantly  show  that  ho  was  not  an  actual  settler  upon  the 


DECISIONS   BELATING   TO   THE   PUBLIC   LANDS.  321 

land  in  the  sense  of  the  term  as  used  by  this  Department.  They  fur- 
ther show  that  John  Waldock  is  the  real  party  in  interest. 

Finan  settled  on  the  land  after  Meeker's  house  was  built.  Her  im- 
provements were  of  small  value ;  but  the  evidence  shows  she  was  an 
actual  settler.  Her  house  was  torn  down  at  the  instigation  of  John 
Waldock,  and  she  was  otherwise  badly  treated.  She  appears  to  have 
built  three  different  houses,  and  the  proof  shows  they  were  all  destroyed, 
and  she  could  not  remain  in  peace  upon  the  land,  and  was  obliged  to 
leave  it  without  any  fault  of  her  own. 

Meeker's  entry  should  be  canceled.  It  is  so  ordered  and  your  decis- 
ion is  affirmed. 


PRACTICE— TRANSFEREE— OSAGE  LAND. 

FiNAN  V,  Palmer  et  al. 

It  is  not  necessary  that  the  heirs  and  legal  representatives  of  a  deceased  en  try  man 
should  be  made  parties  to  a  proceeding  against  an  entry,  where  the  eutryman  has 
disposed  of  his  interest  in  the  land  and  the  transferees  are  served  with  due  notice 
of  sncb  proceeding. 

Concurring  decisions  of  the  local  and  general  land  offices  as  to  qnestions  of  fact  are 
generally  accepted  as  conclusive  by  the  Department  Where  the  evidence  is  con- 
flicting. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  23,  1890. 

I  have  considered  the  appeal  of  Eliza  Woldock,  transferee  of  William 
A.  Palmer,  deceased,  from  your  decision  of  December  20,  1888,  wherein 
yon  hold  for  cancellation  said  Palmer's  Osage  cash  entry  No.  1286,  made 
January  27,  1885,  for  the  SJ  of  the  NEJ,  and  the  NJ  of  SE J  of  Sec. 
21,  T.  27  S-,  B.  12,  W.,  Larned,  Kansas. 

Palmer's  alleged  settlement  was  made  January  1,  1884.  He  made 
final  proof  July  2, 1884,  and  iirst  payment  July  11,  thereafter,  he  com- 
pleted his  payments  January  27,  1885,  and  on  that  day  obtained  the 
register's  final  certificate. 

The  final  proof  is  regular  in  form ;  it  shows  continuous  residence 
from  January  1, 1884,  to  date  of  final  proof.  The  improvements  con- 
sist of  a  sod  house,  fourteen  by  sixteen  feet,  with  board  roof;  six  acres 
broken,  and  the  land  used  as  a  farm,  valued  at  $100. 

Catherine  Finan  filed  Osage  declaratory  statement  No.  3584  on  May 
2, 1884,  for  the  SE  ^  of  the  same  section,  township  and  range,  alleging 
settlement  February  15, 1884.  She  made  final  proof  and  first  payment 
October  24,  1884,  and  on  January  28,  1885,  filed  her  affidavit  of  contest 
against  Palmer's  entry,  alleging  that  the  same  was  fraudulent,  and  as- 
serting her  paramount  right  to  the  land  as  to  the  N  ^  of  the  SE  \, 

By  your  letter  "  G "  of  January  29,  1886,  a  hearing  was  ordered. 
On  this  hearing,  a  decision  was  rendered  adverse  to  the  entry.  Upon 
2497— TOL  XI 21 


322  DECISIONS   BEELATINQ    TO   THE   PUBLIC   LANDS. 

appeal,  you  remanded  the  case  for  a  rehearing,  whicli  was  had  July  12, 
1887.  The  register  and  receiver  again  held  that  the  entry  of  Palmer 
shoold  be  canceled,  and  the  land  awarded  to  Finan,  and  by  yonr  said 
office  decision  yon  affirm  that  judgment. 

On  August  13, 1884,  Palmer  conveyed  the  land  by  warranty  deed  to 
Julia  E.  Meeker ;  Meeker  conveyed  it  to  Addison  De  Puy  by  warranty 
deed,  on  July  18, 1885,  and  De  Puy  conveyed  it  by  warranty  deed  to 
Eliza  Waldock,  l^ovember  2, 1885.  Palmer  died  about  January  1, 1885 
(exact  date  not  given). 

This  appeal  is  based  upon  lack  of  jurisdiction,  and  other  errors, 
specifically  set  forth.  It  is  insisted  that  no  administrator  of  the  estate 
of  William  A.  Palmer  and  no  guardian  of  his  heirs  having  been  made 
a  party  and  served  with  notice,  jurisdiction  is  not  obtained. 

At  the  time  your  office  ordered  a  rehearing  (January  21, 1887),  Eliza 
Waldock  claimed  the  land  by  mesne  conveyances  by  warranty  deed 
fh)m  the  entryman.  Palmer,  who  was  dead ;  at  the  rehearing,  therefore, 
she  and  the  mortgagee  were  the  only  parties  defendant  who  had  any 
interest  in  the  land,  and  they  were  both  personally  served  with  the 
notice  of  the  rehearing.  The  complaint  that  the  legal  representatives 
and  heirs  of  Palmer  were  not  made  parties  to  this  proceeding  has  do 
force. 

The  death  of  the  entryman  prior  to  tbe  day  fixed  for  the  bearing  is  no  ground  for 
the  dismifisal  or  snspenBion  of  proceedings  against  the  entry,  where  said  entryman 
has  disposed  of  his  interest  in  the  land,  and  the  transferee  is  made  a  party  defend- 
ant and  is  present  in  conrt.    Milam  v,  Johnson,  10  L.  D.,  eSii, 

The  &cts  in  this  case  are  substantially  set  forth  in  yonr  said  office 
decision,  which  af&rms  the  register  and  receiver  in  holding  that  Palmer's 
entry  was  made  for  the  use  and  benefit  of  one  John  Waldock,  and  not 
for  the  entryman's  own  use  and  benefit ;  also  that  Finan  endeavored  in 
good  faith  to  comply  with  the  law.  Ooncurring  decisions  of  the  local 
and  general  land  offices  as  to  the  questions  of  fact  are  generally  ac- 
cepted as  conclusive  by  the  Department  where  the  evidence  is  conflict- 
ing, as  in  this  case,    (Oonley  r.  Price,  9  L.  D.,  490.) 

On  a  careful  review  of  the  testimony,  I  find  no  reason  for  distorbing 
yonr  action,  which  is  hereby  affirmed. 


PBB-KMPTIVB  BIGHT^SECOND  FIIjING^TRANSMUTATIOK. 

Lennis  v.  Southabd. 

A  pre-emption  filing  transmuted  to  a  homestead  entry,  under  which  title  is  snbae* 
qnently  perfected,  exhausts  the  pre-emptive  right,  notwithstanding  the  fact  that 
such  filing  is  made  prior  to  the  adoption  of  the  Bevised  Statutes. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  24, 1890. 

I  have  considered  the  case  of  Walter  M.  Lennis  v.  Walter  J,  Bouthr 
ard,  as  presented  by  the  appeal  of  the  latter  from  the  decision  of  your 
oflftce,  dated  April  24, 1889,  rejecting  his  final  proof  ia  support  of  bia 
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pre-emption  claim,  for  the  SE.  ^  of  Sec.  18,  T.  4  S.,  U.  22  W.,  Kirwiu, 
Kansas,  and  holding  for  cancellation  his  pre-emption  declaratory  state- 
ment, No.  21,699,  filed  December  12, 1885,  alleging  settlement  on  said 
tract  ^he  same  day. 

The  record  shows  that  on  December  17, 1886,  said  Lennis  made  home- 
stead entry,  Ko.  22,372,  of  said  land,  and  on  January  19, 1887,  filed  a 
protest  against  the  allowance  of  Southard's  final  proof  in  support  of 
his  pre-emption  claim,  advertised  to  be  made  before  the  probate  judge 
of  Norton  county,  Kansas,  on  February  28,  same  year,  alleging  that  said 
pre-emption  claim  was  illegal,  because  the  pre-emptor  had  made  a  tbrmer 
filing  for  another  tract  of  land,  which  he  subsequently  transmuteil  to  a 
homestead  entry,  apon  which  he  made  final  proof  and  received  final 
certificate  therefor,  and  that  he  moved  from  land  of  his  own  in  said 
State  to  settle  upon  the  land  in  question. 

A  hearing  was  duly  had  before  the  local  officers  on  April  19, 1887, 
and  they  rejected  said  proof  and  recommended  the  cancellation  of  said 
filing,  for  the  reason  that  the  pre-emptor,  on  November  14, 1871,  filed 
his  pre-emption  declaratory  statement  for  the  SE.  ^  of  Sec.  31,  T.  4,  B. 
15,  in  said  State,  upon  which  he  resided  until  April  13,  1874,  when  he 
filed  his  soldier's  homestead  declaratory  statement  thereon ;  that  on 
November  13, 1874,  he  made  homestead  entry  thereof,  and  made  final 
proof  on  June  11, 1881,  showing  continuous  residence  on  his  homestead 
from  October  27, 1871,  to  date  of  said  final  proof;  that  final  certificate 
issued  for  said  homestead,  and,  while  said  Southard  was  the  owner  of 
said  homestead,  he  initiated  a  contest  against  a  homestead  entry  cover- 
ing the  tract  in  question ;  that  after  the  hearing  of  said  contest,  but 
before  the  cancellation  of  the  contested  entry  by  the  Department,  he 
and  his  wife  conveyed  their  said  homestead  by  warranty  deed  to  the 
sister  of  Mrs.  Southard,  with  the  understanding  that  it  should  bo 
reconveyed  to  Mrs.  Southard  when  requested  so  to  do  by  her  husband ; 
that  said  conveyance  did  not  relieve  said  pre-emptor  from  the  inhibi- 
tion of  section  2261  of  the  Ee vised  Statutes  of  the  United  States,  and 
that  he  was  disqualified  from  making  a  pre-emption  entry,  as  well  as 
from  making  a  second  filing,  because  of  his  former  filing. 

On  appeal,  your  ofiice  affirmed  the  decision  of  the  local  office,  for  the 
reason  that  under  the  provisions  of  said  section  2261,  said  Southard 
exhausted  his  pre-emptive  right  when  he  filed  his  first  preemption 
declaratory  statement,  and  that,  since  his  second  filing  was  illegal,  it 
was  unnecessary  to  consider  the  second  ground  of  objection  to  said 
proof. 

It  is  strenuously  insisted  by  counsel  for  appellant  that  said  secend 
filing  having  been  made  while  the  rules  and  regulations  of  the  Depart- 
ment allowed  the  same,  the  first  filing  having  been  made  prior  to  the 
adoption  of  the  Bevised  Statutes  of  the  United  States,  the  rights  of  the 
pre-emptor  became  vested,  and  his  proof  should  be  allowed  by  the  Pe« 
partment. 
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In  support  of  said  contention,  counsel  refers  in  his  brief,  filed  in  your 
office,  in  support  of  liis  appeal  from  the  land  office,  and  which  has  been 
considered,  at  his  request,  on  appeal,  to  your  office  letter  dated  June 
29, 1874,  to  the  register  and  receiver,  at  Humboldt,  California  (1  0.  L. 
O.,  55),  allowing  a  pre-emptor  to  make  any  number  of  filings  for  unof- 
fered  land,  if  he  only  makes  proof  in  support  of  one  claim ;  also  the  case 
of  Southern  Pacific  Railroad  Company  v.  Wiggins  and  Kellar  (4  C.  L.O., 
123),  and  the  case  of  California  v.  Pierce  (1  L.  D.,442),  and  insists  that 
the  rule  announced  in  said  decisions  was  promulgated  and  continued 
"  up  to  a  very  recent  date,''  when  it  was  changed  by  the  departmental 
ruling  in  the  case  of  Jonathan  House  (4  L.  D.,  189),  decided  by  Mr.  Sec- 
retary Lamar,  on  October  10, 1885,  which  ruling,  he  alleges,  was  not 
known  in  the  land  district  where  said  land  is  situated,  until  January, 
1886. 

In  the  case  of  William  L.  Phelps  (8  C.  L.  O.,  139),  decided  November 
17, 1881,  Mr.  Secretary  Kirkwood  held  that,  in  the  absence  of  adverse 
rights,  a  party  could  file  a  second  declaratory  statement  for  the  same 
tract.  This  decision  was  expressly  overruled  in  the  case  of  J.  B.  "Ray- 
mond (2  L.  D.,  854),  decided  by  Secretary  Teller,  on  February  27, 1884, 
where  the  question  was  carefully  and  elaborately  considered,  and  it  was 
held  that,  under  section  2261  of  the  Revised  Statutes  of  the  United 
States,  a  preemptor  can  file  but  one  declaratory  statement.  In  that 
case  the  claimant  asked  to  be  allowed  to  file  for  the  same  or  another 
tract,  and  was  refused.  This  decision,  in  effect,  overruled  the  Pierce 
case,  supra^  and  this  was  nearly  two  years  prior  to  the  second  filing  of 
Southard. 

In  the  case  of  Jonathan  House,  decided  October  10, 1885,  more  than 
two  months  prior  to  said  second  filing,  the  Department  held  that  it 
made  no  difference  that  the  first  filing  was  made  prior  to  the  adoption 
of  the  Eevised  Statutes ;  that  fact  would  not  avoid  the  inhibition  of 
said  section  2261,  citing  Baldwin  v.  Stark  (107  IT.  S.,  403). 

In  the  case  of  By  water  v,  Hitt  (5  L.  D.,  15),  decided  July  22, 1886,  the 
Department  held  that  a  pre-emption  claim,  based  on  the  settlement  aud 
filing  of  one  who  had  previously  exhausted  his  pre-emption  right,  was 
illegal,  and  the  transmutation  thereof  to  a  homestead  entry  would  not 
exclude  an  intervening  adverse  claim.  In  this  case  the  first  filing  was 
made  in  Minnesota,  in  June,  1873,  and  the  second,  which  was  held  to 
be  illegal,  upon  the  authority  of  the  Raymond  case,  in  October,  1881. 

In  the  case  of  Jose  Maria  Solaiza  (6  L.  D.,  20),  A  cting  Secretary  Mul- 
drow  said :  "  The  doctrine  of  the  Pierce  case,  however,  has  been  re- 
j>eatedly  overruled,''  citing  the  Raymond  and  House  cases,  supra.  See 
also  Orrin  C.  Rashaw  (id.,  570) ;  James  F.  Bright  (id.  602) ;  Bridges  t?. 
Ourran  (7  L.  D.,  395) ;  C.  S.  Curtis  (10  L.  D.,  188). 

It  is  clear  that  the  second  filing  of  Southard  was  illegal,  and  under 
the  well-settled  rulings  of  the  Department  he  can  not  be  permitted  to 
ent^r  the  land  in  controversy. 
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It  will  be  quite  unnecessary  to  consider  the  good  faith  of  the  convey- 
auce  of  said  homestead,  for,  under  the  provisions  of  section  2261  of  the 
U.  S.  Revised  Statutes,  which  he  is  presumed  to  know,  Southard  is  pro- 
hibited from  making  pre-emption  entry  of  the  land. 

The  decision  of  your  oflfice  must  be,  and  it  is  hereby,  affirmed. 


AFPrDAVIT  OF  CONTEST—COBROBORATION. 

Reed  v.  Abneson, 

An  affidavit  filed  as  tbe  basis  of  a  contest  does  not  jnstify  a  hearing  thereon  unless  it 

sets  forth  clearly  cbargos  that  will  warrant  cancellation  if  proven. 
An  affidavit  of  contest,  if  uncorroborated,  may  be  properly  rejected. 

First  Assistant  /Secretary  Chandler  to  the  Commimoner  of  the  General 

Land  Office^  September  24, 1890. 

I  have  considered  the  case  of  Isaiah  W.  Eeed  v.  Olena  Ameson,  in- 
volving the  pre-emption  cash  entry  made  by  the  latter  December  8, 
1884,  for  the  NE.  i  of  Sec.  32,  T.  15  N.,  R.  42  B.,  Walla  Walla  land  dis- 
trict,  Washington. 

Said  Reed,  on  July  6,  1888  filed  application  to  contest  said  entry,  ac- 
companying the  same  with  an  affidavit  alleging  insufficient  residence 
and  improvement.  Your  office,  on  November  3,  1888,  denied  the  ap- 
plication, and  returned  the  affidavit  for  amendment,  ^'  to  specifically 
allege  defect,  if  any,  in  residence  and  cultivation  prior  to  date  of  mak- 
ing proof  On  December  18, 1888,  Reed  filed  amended  affidavit  and 
application.  These  also  your  office,  by  letter  of  January  12,  1880,  re- 
jected for  the  same  reasons  previously  given.  Thereupon  Reed  ap- 
peals to  the  Department. 

Tour  office  is  clearly  correct  in  holding  both  the  original  and  the 
amended  affidavit  insufficient  to  justify  a  hearing.  So  much  of  the 
amended  affidavit  as  refers  to  the  entryman's  failure  to  reside  upon  the 
tract  since  making  final  proof  has  (under  the  circumstances)  no  bear- 
ing upon  the  question.  The  list  of  improvements  set  forth  does  not  in- 
dicate bad  faith.  The  allegation  that  "  the  residence  of  said  Olena 
Arneson  on  said  tract  prior  to  the  date  of  proof  thereon  was  not  suffi- 
cient under  the  law  to  show  good  faith,"  is  but  the  expression  of  affiant's 
opinion,  the  only  fact  stated  in  support  thereof  being  that  tbe  contest- 
ant '^passed  the  land  frequently,  and  never  saw  claimant  on  the  place 
at  any  time  from  the  date  of  entry  until  proof  was  made."  This  nega- 
tive statement  might  be  true,  and  the  testimony  of  the  entryman  and 
her  witnesses  on  final  proof  not  be  false. 

Moreover,  the  contest  affidavit  is  practically  uncorroborated.  At- 
tached thereto  is  the  joint  affidavit  of  two  other  witnesses,  who  certify 
to  its  correctness. 

1.  Excepting  as  to  the  contents  thereof  relative  to  the  residence  of  said  claimant 
Olena  Ameson,  on  said  land  prior  to  final  proof  made  thereon,  concerning  which  fact 
of  residence  affiants  were  not  in  a  position  to  know  and  therefore  can  not  state. 
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Bules  2  and  3  of  Practice  say : 

2.  In  every  case  of  application  for  a  hearing,  an  affidavit  must  be  filed  by  the  con- 
testant with  the  register  and  receiver,  fully  setting  forth  the  facts  which  constitute 
the  grounds  of  contest. 

3.  Where  an  entry  has  been  allowed  and  remains  of  record,  the  affidavit  of  the 
contestant  mast  be  accompanied  by  the  affidavits  of  one  or  more  witnesses  in  support 
of  the  allegations  made. 

In  the  case  at  bar,  the  only  allegation  made  which  has  any  bearing 
npon  the  question  at  issae  is  unsupported  by  the  affidavit  of  any  one 
except  the  contestant.    (See  Farmer  v.  Moreland  et  aLj  8  L.  D.,  446). 

Your  office  decisions  denying  the  application  for  a  hearing  are  af- 
firmed. 


APPLICATION  TO  MATTR  ENTRT— AMENDMENT. 

Patbiok  Kblley. 

An  application  to  make  timher  cnltnre  entry  receiTed,  noted  of  record,  hnt  retnnied 
for  amendment  of  the  preliminary  affidavit,  effectnally  reserves  the  land  as 
against  a  snbsej|[nent  applicant  therefor. 

jPiV*^  Asaistcmt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  26, 1890. 

I  have  considered  the  appeal  of  Patrick  Kelley  from  the  decision  of 
your  office  of  April  12, 1889,  rejecting  his  application  to  make  timber 
culture  entry  of  the  W.  J  of  the  S W.  J  and  the  ^E.  J  of  the  S W.  |  and 
the  SW.  J  of  the  KW.  |,  Sec.  11,  T.  149  K,  R.  59  W.,  Grand  Forks, 
Dakota. 

The  following  appears  of  record: 

March  27, 1882,  George  Hetherington  made  timber  culture  entry  of 
the  said  tract.  April  6, 1886,  John  Fitzgerald  filed  an  affidavit  of  con- 
test against  said  entry,  accompanied  with  an  ai^plication  to  enter  the 
same. 

l^otice  was  issued,  and  June  8, 1886,  set  for  hearing.  On  said  day 
Hetherington  did  not  appear,  but  made  default.  Fitzgerald,  the  con- 
testant, appeared  and  submitted  his  own  testimony  in  support  of  his 
affidavit  of  contest.    No  other  witness  was  produced. 

September  9, 1886,  the  register  and  receiver  rendered  their  decision, 
as  follows : 

At  the  trial  only  one  witness  appeared,  viz :  the  contestant  himself,  and  we  do  not 
think  his  nnsnpportod  evidence  sufflcient  to  justify  a  declaration  of  forfeiture.  We 
are  therefore  of  the  opinion  that  said  contest  should  be  dismissed. 

No  appeal  was  taken  by  Fitzgerald  from  this  action  of  the  local  offi- 
cers, but  on  January  7, 1889,  (as  appears  from  your  office  letter  of  ^pril 
12, 1889,  now  before  me,)  the  entry  of  Hetherington  was  canceled  by 
your  office,  "  upon  the  contest  of  John  Fitzgerald." 
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January  14, 1889,  the  cancellation  was  noted  on  the  records  of  the 
local  oflSce,  and  on  the  same  day  contestant's  attorney  was  notified  by 
registered  letfcer  of  such  cancellation,  but  no  action  was  taken  thereon 
by  the  contestant  or  his  said  attorney. 

Some  time  prior  to  the  cancellation  of  Hetheringt;on's  entry  (the  exact 
date  nowhere  appearing  of  record),  the  local  officers  received  by  mail 
the  application  of  Betsey  Halvorson  to  enter  said  tract,  under  the 
timber  culture  law.  Her  entry  papers  were  executed  before  a  notary 
public,  and  dated  December  20, 1888. 

On  receipt  of  this  application,  it  was  immediately  returned  to  her, 
with  a  statement  from  the  register  that  the  land  was  covered  by  the 
entry  of  Hetheringtou.  On  the  2d  of  February,  1889,  which  was  after 
the  cancellation  of  the  Hetheringtou  entry,  the  same  application  was 
again  received  at  the  local  office.  On  the  same  day  it  was  again  re- 
turned to  the  applicant,  with  the  request  that  she  make  out  new  papers, 
as  forty-three  days  had  elapsed  since  the  applicant  had  made  affidavit 
to  her  qualifications  to  enter  the  land.  This  new  application  was  not 
received  until  February  .15th,  same  year.  Both  sets  of  papers  were 
complete  and  regular  in  form  and  the  necessary  fee  accompanied  each 
application. 

On  February  9, 1889,  six  days  prior  to  the  receipt  of  the  new  papers 
of  Halvorson,  Eelley,  the  appellant  herein,  applied  to  make  timber  cult- 
ure entry  of  the  tract  in  question.  This  application  was  rejected  by 
the  register,  because  of  the  prior  rights  of  Halvorson,  as  above  set 
forth.  From  this  ruling  Eelley  appealed  to  the  Commissioner,  who  af- 
firmed the  judgment  of  the  register,  and  he  now  appeals  to  this  Depart- 
ment, claiming  that,  under  the  proceedings  above  set  forth,  he  is  the 
first  legal  applicant  for  the  land,  subsequent  to  the  cancellation  of  the 
entry  of  Hetheringtou. 

The  application  of  Halvorson,  made  prior  to  the  cancellation  of  Heth- 
erington's  '6ntry,  was  properly  rejected,  because  the  land  was  then 
covered  by  an  entry  and  her  application  was  not  accompanied  with  an 
affidavit  of  contest  against  the  same.  Drummond  v.  Beeve,  11  L.  D., 
179.  Her  application  of  February  2, 1889,  was  received  when  the  land 
was  subject  to  entry,  because  prior  thereto  (January  14, 1889),  the  entry 
of  Hetheringtou  had  been  canceled. 

But  it  is  insisted  by  counsel  for  appellant  that  this  application  should 
have  been  rejected  by  the  register  and  receiver,  because  the  affidavit  as 
to  character  of  the  land  and  qualifications  of  the  applicant  was  made 
more  than  forty  days  prior  to  the  date  of  her  application. 

Had  the  local  officers  rejected  her  application  outright,  and  she  had 
appealed  irom  such  rejection,  this  question  would  then  have  been 
properly  before  me  for  consideration.  But  such  was  not  their  action, 
as  presented  by  the  record  in  this  case.  On  receipt  of  her  application 
they,  on  the  same  day,  returned  the  papers  to  her  (for  new  affidavit)  and 
noted  the  same  on  the  tract  books.  This  was  the  status  of  the  case 
when  appellant,  a  week  later,  applied  to  make  timber  culture  entry. 
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No  rights  of  bis  were  disturbed  by  such  action  of  the  local  officers,  for 
at  that  time  he  had  none  to  prejudice.  Moreover,  when  he  applied  to 
make  entry,  he  was  informed  of  the  application  of  Halvorson  and  the 
action  of  the  register  and  receiver  thereon,  so  that  his  application  was 
made  with  full  knowledge  of  her  equities. 

It  has  been  held  by  this  Department  that  an  '' application  to  enter  is 
equivalent  to  actual  entry,  so  far  as  the  rights  of  the  applicant  are  con- 
cerned.''   Pfaflf  V.  Williams,  et  aZ.,  4  L.  D.,  455. 

While  the  affidavit  of  Halvorson,  accompanying  her  application,  was 
regarded  by  the  local  officers  as  defective  as  to  the  date  when  it  was 
made,  they,  notwithstanding  this  defect,  made  it  of  record,  where  it 
remained  at  the  time  Kelley  applied  to  enter. 

While  counsel  for  appellant  complains  of  the  laches  of  Halvorson, 
they  are  not  apparent  in  the  record.  It  is  true  that  thirteen  days  in- 
tervened between  the  return  of  her  first  papers  and  the  receipt  of  the 
new  ones  at  the  local  office,  but  how  far  she  resided  from  the  notary 
before  whom  she  executed  the  papers,  or  how  much  time  was  needed 
to  comply  with  the  directions  of  the  register  and  receiver,  does  not  ap- 
pear, hence,  I  cannot  find  that  she  has  been  negligent. 

Fitzgerald,  who  contested  the  entry  of  Hetherington,  not  having  ap- 
pealed from  the  decision  of  the  registerand  receiver  dismissing  his  con- 
test, thereby  forfeited  his  right  of  preference.  Boos  t?.  Whitconib,  10 
L.  D.,  584. 

Halvorson,  being  the  first  applicant  to  enter  after  the  cancellation  of 
Ht'tberington's  entry  by  the  Commissioner,  should  be  and  is  hereby 
allowed  to  make  entry  of  the  land. 

The  decision  of  your  office  rejecting  the  application  of  Kelly  is  accord- 
ingly affirmed. 

SCRIP  LOCATION -CONTIGUITY   Ol*^  TRACTS— llETURN  OP  SCRIP. 

John  Brown. 

Whore  ao  application  to  locate  Bcrip  covers  non-con tigiious  tracts  and  is  allowed  for 
one  tract,  and  rejected  as  to  the  other  on  account  of  snch  non-contii^uity,  the  en- 
try allowed  may  be  canceled,  on  request  of  the  applicant,  and  the  scrip  returned, 
if  by  such  action  the  govemnient  sustains  no  loss. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  September  25, 1890. 

I  have  considered  the  appeal  of  John  Brown  from  yonr  decision  of 
February  19, 1889,  declining  to  cancel  the  entry  for  lot  Ko.  4  in  Sec.  18, 
T.  63N .,  B.9  W.,  Daluth,  Minnesota  land  district,  containing 33.75  acres, 
and  to  return  him  his  ''  special  certificate  of  location  E.  3",  Valentine 
land  scrip. 

It  appears  from  the  record  and  testimony  in  the  case  that  on  September 
8, 1887,  he  applied  to  locate  said  scrip  on  the  land  above  described  and 
on  lot  No,  1  in  Sec.  13,  T.  63  N.,  R.  10  W.  (same  district)  containing 9.76 
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acres  and  tendered  the  price  of  the  excess  above  forty  acres,  the  amount 
said  scrip  called  tor. 

The  local  officers  required  him  to  make  two  separate  applications, 
one  for  each  tract  which  he  did,  and  delivered  the  certificate  of  location 
to  them ;  they  thereupon  accepted  the  application  for  the  tract  first 
described  and  endorsed  the  other  application — <<  Refused  for  the  reason 
that  the  land  applied  for  covers  more  than  one  legal  subdivision,  this 
being  the  second  piece  applied  for^fees  and  excess  tendered" — and  noti- 
fied him  that  he  could  appeal  from  their  action,  which  he  did,  and  on 
December  19, 1888,  being  advised  that  patent  could  not  be  issued  for 
two  non-contiguous  tracts  upon  one  certificate  of  location,  be  filed  ap- 
plication for  the  return  of  his  scrip,- and  on  February  39, 1889,  your 
predecessor  passed  upon  the  case  and  decided  that  as  <'  there  appears 
no  obstacle  on  the  part  of  the  government  to  the  issuing  of  title  to  the 
land  in  question,  I  must  decline  to  cancel  said  location  and  return  the 
scrip.'' 

In  March  following  a  motion  for  review  and  reversal  of  said  decision 
was  made  and  the  same  was  overruled,  from  which  decision  as  well  as 
from  the  judgment  of  February  19th  he  appealed. 

The  attorney  who  advised  him  that  he  could  locate  on  both  tracts, 
says  in  his  brief  that  Brown  chose  this  tract  of  land  on  being  informed 
that  he  could  not  have  both  tracts.  This  is  denied  however.  Brown 
in  his  affidavit  says  he  made  application  for  a  location  on  both  tracts 
^^  and  tendered  the  fees  and  commissions  "  etc.  He  says  he  was  required 
to  make  the  two  separate  applications,  one  for  each  tract,  and — 

''  My  application  was  to  enter  both  parcels  of  land  with  the  said  scrip 
and  in  case  I  am  not  allowed  to  do  so,  I  would  respectfully  ask  the  re- 
turn of  the  said  piece  of  scrip"  etc. 

The  local  officers  say—**  Concerning  the  facts  stated  in  his  (Brown's) 
petition  we  would  say  that  to  the  best  of  our  knowledge  the  facts  as 
stated  by  him  are  substantially  true,  and  we  recommend  that  his  peti- 
tion be  allowed." 

The  proposition  as  made  was  an  entirety  and  re- writing  it  on  two  pa- 
pers, at  the  request  of  the  local  officers,  did  not  change  its  legal  effect. 

The  government's  agent  can  not  take  this  scrip  and  use  it  in  paying 
for  part  of  the  land  for  which  it  was  offered.  While  there  is  no  obstacle 
in  the  way  of  a  patent  issuing  for  the  tract  first  described,  there  is  as 
to  the  second,  and  Brown  did  not  propose  to  take  the  one  without  the 
other. 

The  testimony  shows  that  he  has  not  taken  possession  of  the  land  nor 
in  any  way  injured  or  interfered  with  it.  This  being  so  the  government 
can  be  placed  where  it  was  when  the  entry  was  made,  and  as  the  local 
officers  have  joined  in  recommending  that  his  petition  be  granted,  and 
inasmuch  as  the  government  does  not  desire  todrive  hard  bargains  with 
its  citizens,  the  petition  of  Brown  will  be  granted,  the  entry  canceled 
and  his  scrip  'No.  E.  3,  returned  to  Iiim. 

Your  office  decisions  are  reversed. 
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OKLAHOMA  LANDS— SETTLEMENT  RIGHTS-TOWNSITB. 

TOWNSITE  OF    EiNGFISHEB  V.  WOOD  BT  AL, 

The  provisions  of  the  act  of  March  2,  1889,  openiDg  to  settlement  and  entry  the  Ter- 
ritory  of  Oklahoma,  as  limited  by  the  third  proviso  of  section  13  of  said  act,  ex- 
pressly prohibit  any  one  from  entering  said  Territory,  prior  to  the  hour  fixed  by 
the  President's  proclamation,  with  the  intention  of  settlement  on  any  part 
thereof. 

No  permission,  or  license  to  be  within  said  Territory  by  virtue  of  special  employment 
therein,  can  be  granted  as  against  the  express  terms  of  the  statute,  or  need  to 
defeat  the  eqnal  operation  thereof  and  the  rights  of  others  thereunder ;  and  one 
who  is  permissibly  within  said  Territory  prior  to  the  opening  thereof,  and  seeks 
to  take  advantage  of  his  presence  therein  has  ^'entered  and  occnpied"  the  same  in 
violation  of  the  statute,  and  is  accordingly  disqualified  to  enter  any  of  said  lands, 
or  acquire  any  right  thereto. 

An  actual  settlement,  followed  by  residence  and  improvement,  confers  a  right  of  home- 
stead that  attaches  from  date  of  settlement,  and  such  right  is  not  impaired  by  the 
subsequent  occupation  of  the  land  by  townsite  settlers  on  the  day  of  such  settle- 
ment. 

A  settlement  not  made  in  good  faith  for  homestead  purposes,  but  with  a  view  to  specu- 
lation, does  not  confer  any  rights  under  the  homestead  law. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

1, 1890. 

The  controversy  in  this  case  involves  the  title  to  the  K  J  of  Sec.  16, 
T.  16  N.,  S.  7  W.,  Kingfisher,  Oklahoma.  The  record  shows  that  on 
April  23, 1889,  John  H.  Wood  made  homestead  entry  for  the  NE.  |and 
William  D.  Fossett  for  the  K W.  J  of  said  section  ;  and  on  May  4, 1889, 
the  occupants  of  the  townsite  of  Kingfisher,  by  its  mayor  and  others, 
made  application  at  the  local  office  to  enter  said  tract  for  townsite 
purposes. 

A  hearing  was  ordered  by  your  office  to  determine  when  said  land 
was  actually  selected  and  occupied  as  a  townsite. 

The  trial  began  July  25, 1889,  was  continued  from  time  to  time,  and 
completed  August  17,  following. 

Upon  the  evidence  submitted,  the  register  and  receiver  recommended 
the  allowance  of  the  townsite  application,  and  the  cancellation  of  the 
entries  of  Fossett  and  Wood.  From  this  judgment  they  prosecuted 
separate  appeals  to  your  office,  and,  on  March  6, 1890,  the  judgment 
appealed  from  was  reversed,  the  entries  held  intact  and  the  townsite 
application  rejected. 

The  townsite  applicants,  in  due  time,  filed  a  motion  for  review,  which 
upon  due  consideration,  on  May  5, 1890,  you  overruled.  The  townsite 
applicants  have  appealed  from  your  judgment  to  the  Department. 

Pending  the  appeal,  the  mayor  of  the  city  transmitted  a  petition  to 
your  office,  asking  its  dismissal ;  but  protests  against  such  dismissal 
were  also  filed  by  parties  claiming  lots  as  occupants  of  said  townsite. 
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The  appeal  and  protests  being  of  record,  each  will  receive  considera- 
tion. 

There  is  practically  little,  if  any,  ground  for  controversy  aboat  the 
facts,  either  as  found  by  the  local  office,  or  by  yourself.  They  may 
fairly  be  resolved  into  the  following  statements : 

First:  Fossett,  at  the  time  of  making  his  homestead  entry,  was  a 
legally  qualified  homesteader. 

Second  :  He  settled  upon  the  said  N  W.  ^  on  April  22, 1889,  and  prior 
to  the  time  that  a  townsite  was  actually  taken 

Third :  Wood  was  within  the  Territory  of  Oklahoma,  in  charge  of  the 
military  transportation  train  in  the  vicinity  of  the  land  in  controversy 
at  the  time  the  territory  was  opened  for  settlement  by  the  President's 
proclamation;  but  otherwise  possessed  the  qualifications  of  a  home 
steader. 

Fourth:  Wood  settled  upon  the  said  I^B.  J  April  22, 1889,  and  prior 
to  the  time  that  the  townsite  was  actually  taken. 

Fifth  :  Prior  to  the  time  entries  were  made  at  the  land  office,  and  on 
the  same  day  that  Fossett  and  Wood  settled  upon  these  respective  tracts, 
both  quarter  sections  were  occupied  by  townsite  applicants  for  pur< 
poses  of  trade  and  commerce,  and  the  lands  surveyed  into  lots,  blocks, 
streets  and  alleys  for  townsite  purposes. 

Upon  this  state  of  facts  there  can  b&  no  doubt  that  these  entrymen 
would  prevail  over  the  townsite  occupants,  unless  prohibited  under  the 
act  of  Congress  and  the  proclamation  of  the  President  opening  the  ter- 
ritory. They  were  first  on  the  ground,  and  this  prior  occupancy  would 
have  been  notice,  other  things  being  equal,  that  the  land  had  been 
legally  appropriated  and  no  longer  subject  to  entry  for  townsite  pur- 
poses. 

First  as  to  the  rights  of  Mr.  Wood.  Great  stress  is  laid  by  his  coun- 
sel upon  the  fact  that  he  was  lawfully  in  the  territory,  in  the  govern- 
ment service,  at  and  prior  to  the  time  said  lands  were  opened  to  settle- 
ment, and  that  therefore  no  legal  objection  to  his  availing  himself  of 
the  benefits  of  the  homestead  law  for  the  tract  claimed  by  him  existed. 
In  this  connection,  it  is  necessary  to  consider  the  act  of  Congress  mak- 
ing the  "  Territory  of  Oklahoma"  a  part  of  the  public  domain,  and  the 
proclamation  of  the  President  opening  the  same  for  settlement. 

Congress,  by  sections  12  and  13  of  the  act  entitled,  "An  act  making 
appropriations  for  the  current  and  contingent  expenses  of  the  Indian 
Department,  and  for  fulfilling  treaty  stipulations  with  the  various  In- 
dian tribes,"  approved  March  2, 1889  (25  Stats.,  100  i),  provided  for  the 
extinguishment  of  the  Seminole  Indian  title  in  and  to  certain  lands  ceded 
by  Article  III  of  the  treaty  between  the  United  States  and  said  nation 
of  Indians,  concluded  June  14, 1866,  and  proclaimed  August  16,  same 
year,  and  upon  survey  ascertained  to  contain  2,037,414.62  acres.  Sec- 
tion 13  provided,  that^^ands  acquired  by  the  United  States  under  said 
agreement  shall  be  a  part  of  the  public  domain,  to  be  disposed  of  only 
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as  herein  provided  ; "  that  of  the  lands  sections  16  and  36  were  reserved 
for  school  purposes ;  that  the  remainder  of  the  Iniids  should  be  diisi>08ed 
of  to  actual  settlers  under  the  homestead  laws  only,  except  as  therein 
otherwise  provided,  except  that  section  two  thousand,  three  hundred 
and  one  of  the  Revised  Statutes  should  not  apply.  This  section,  also, 
after  providing  that  entries  should  be  substantially  in  square  form,  and 
that  no  person  should  enter  more  than  one  quarter  section,  used  the 
following  language :  *'But  until  said  lands  are  opened  for  settlement 
by  proclamation  of  the  President,  no  person  shall  be  permitted  to  enter 
upon  and  occupy  the  same ;  and  no  person  violating  this  provision  shall 
ever  be  permitted  to  enter  any  of  said  lauds  or  acquire  any  right  thereto." 
The  section  also  provided  for  entry  of  townsites. 

The  history  of  these  lands  and  the  circumstances  under  which  the 
act  was  passed  should  be  considered  in  connection  with  the  language 
employed  to  arrive  at  a  fair  construction  and  a  just  determination  of 
the  legislative  will. 

The  land  had  been  an  Indian  reservation  and  ceded  by  the  Indians 
under  the  treaty  of  1866.  Provision  for  the  payment  therefor  by  the 
government  was  made  in  the  legislation  above  quoted.  As  long  as  it 
was  an  Indian  reservation,  it  was  not  subject  to  the  intrusion  of  white 
men.  Yet  repeated  attempts  had  been  made  to  take  possession  of  and 
settle  thereon.  The  military  force  of  the  United  States  had  been  re- 
quired to  protect  the  domain  from  illegal  seizure.  The  whole  tract  was 
from  the  beginning  of  these  attempts  obviously  insufficient  to  meet  the 
demands  of  the  great  number  of  persons  seeking  to  settle  there,  and 
the  quality  of  the  soil  varying  greatly,  each  one  was  desirous  to  obtaiu 
the  best.  To  the  ordinary  desire  for  homes  was  added  a  fever  of  specu- 
lation. Townsite  locations  were  sought  for  with  extraordinary  avidity, 
not  only  by  those  bent  truly  upon  trade  and  commerce,  but  by  many  a 
pretended  cultivator  of  the  soil.  On  the  first  day  of  July,  1884,  Presi- 
dent Arthur  issued  his  proclamation,  reciting  that  certain  persons  had 
set  on  foot  preparations  for  the  organized  and  forcible  possession  of  the 
Oklahoma  lands,  which  were  recognized  "as  Indian  country,  and,  as 
such,  subject  to  occupation  by  Indian  tribes  only."  He  recited  that  the 
laws  of  the  United  States  provided  for  the  removal  of  persons  residing 
or  found  thereon  without  permission  of  the  Indian  Department,  and 
l)roceeded  to  admonish  and  warn  all  persons  intending  or  preparing  to 
remove  on  said  lands,  or  into  said  territory,  against  any  attempt  so  to 
do,  and  to  notify  any  and  all  such  persons  who  should  so  offend  that 
they  would  be  speedily  and  immediately  removed  therefrom  by  the 
proper  officers  of  the  Interior  Department,  and,  if  necessary,  by  the 
aid  and  assistance  of  the  military  authorities  of  the  United  States. 

The  state  of  affairs  described  continued  up  to  the  passage  of  the  act 
of  March  2, 1889.  In  accordance  with  the  provisions  of  this  law,  the 
President,  on  the  23rd  day  of  March,  1889,  issued  his  proclamation.  K 
mentioned  the  cession  by  the  Indians,  and  recited  in  full  said  section 
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13.  It  declared  and  made  kiiowD  that  the  lands  (which  were  particu- 
larly described) 

will,  at  and  after  the  hour  of  twelve  o'clock,  noon,  of  the  twenty-second  day  of 
April  next,  and  not  before,  be  opened  for  settlement  nnder  the  terms  of  and  sabject 
to  all  the  conditions,  limitations,  and  restrictions  contained  in  said  act  of  Congress 
approved  March  second,  eighteen  hundred  and  eighty-nine,  and  the  laws  of  the  United 
States  appliable  thereto ; 

and  it  farther  gave  express  warning, 

that  no  person  entering  upon  and  occupying  said  lands  before  said  hour  of  twelve 
o'clock,  noon,  of  the  twenty-second  day  of  April,  A.  D.  one  thousand  eight  hundred 
aud  eighty-nine,  hereinbefore  fixed,  will  ever  be  permitted  to  enter  any  of  said  lands 
or  acquire  any  rights  thereto,  and  the  officers  of  the  United  States  will  be  required  to 
strictly  enforce  the  act  of  Congress  to  the  above  c^fiect. 

It  will  be  observed  that  the  proclamation  quotes  the  law  and  that  the 
warning  is  given  in  the  exact  terms  of  the  statute. 

While  the  act  was  pending  in  Congress  and  in  anticipation  of  its 
passage,  the  excitement  about  Oklahoma  greatly  increased.  Oreat 
numbers  of  persons  approached  the  territory  on  all  sides,  so  as  to  be 
ready  to  rush  in  at  noon  of  the  appointed  day.  The  military  force  of 
the  United  States  had  to  be  used  as  a  patrol  and  guard  on  the  borders 
to  hold  back  the  pressing  multitude.  The  firing  of  cannon  at  different 
points  was  agreed  upon  as  signal  that  the  hour  of  legal  entry  had  ar- 
rived. Families  in  wagons,  individuals  on  horseback,  many  a  foot,  and 
all  in  tense  anticipation  of  the  start,  fringed  long  distances  of  the  ter- 
ritorial borders.  Some  arranged  to  enter  by  the  railroads.  Many  fleet 
horses  were  brought  into  requisition  that  tbeir  owners  might  outstrip 
their  fellows  in  the  race  for  lands  and  lots.  But  in  all  this  multitude, 
coming  from  all  quarters  of  our  country,  the  north  and  south,  east  and 
westy  and  composed  of  as  strong  characters  and  varied  dispositions  as 
weie  ever  before  assembled,  there  was  one  marked  and  most  estimable 
trait  displayed — an  obedience  to  law  and  authority.  In  the  camps,  that 
were  formed  awaiting  the  ^'opening,''  in  the  inclement  weather,  under 
the  strain  of  great  excitement,  and  with  a  knowledge  that  the  small 
military  force  stretched  out  over  these  long  lines  might  be  easily  evaded, 
there  was  among  these  citizens  a  complete  confidence  in  and  reliance 
upon  the  strength  and  fairness  of  the  government  to  protect  them  from 
imposition  and  fraud,  if  they,  themselves,  would  do  right. 

But  there  were  others  not  so  disposed.  There  were  men  there  who, 
upon  one  pretence  and  another— one  necessity  or  another — had  been 
admitted  within  the  border.  The  raih'vads  required  men  to  preserve 
the  track  and  to  run  the  trains ;  the  military  wagons  were  handled  by 
civilians  engaged  for  the  purpose;  there  were  the  registers  and  receiv- 
ers of  the  land  offices,  with  their  clerks,  there  were  the  United  States 
marshals  and  their  deputies;  and  there  were  many  others  that  had 
evaded  the  troops  and  crept  into  the  domain  without  pretence  of  right. 
.  Many,  in  each  of  these  classes,  that  were  in  the  territory  sooner  than  the 
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law  allowed  for  sach  designs  of  settlement,  nevertbeless  intended  to 
take  advantage  of  their  situation  and  anticipate  and  defeat  the  multi- 
tude  on  the  borders.  Their  chief  purpose  was  to  get  a  quarter  section 
or  a  town  lot,  and  if  they  had  an  apparently  special  occupation  there, 
the  real  cause  of  their  presence  was  to  get  land.  Many  then,  and  more 
since,  have  avowed  their  position.  They  argued  <^  True,  it  may  be,  that 
until  said  lands  are  opened  to  settlement  by  proclamation  of  the  Presi- 
dent, no  person  shall  be  permitted  to  enter  and  occupy  the  same ;  but 
we  do  not  intend  to  enter  or  occupy  any  land  until  then ;  we  are  here, 
within  the  territory,  but  we  are  not  entering  and  occupying  any  tract 
in  particular  just  now ;  one  may  be  standing  on  the  north-east  quarter 
of  a  section  before  noon,  but,  if  he  does  not  step  upon  the  north-west 
quarter  until  after  the  signal,  this  north- west  quarter  ho  may  keep,  be- 
cause he  will  not  have  occupied  and  entered  that,  until  after  the  ap- 
pointed time;  the  words  of  the  law  are  technical,  and  even  if  the  claim- 
ant is  in  the  territory  before  noon,  if  he  does  not  then  claim  the  particu- 
lar tract  he  has  his  eye  on,  and  will  seize  immediately  thereafter,  he  can 
hold  it."  Those  in  by  stealth  maintained  this  position  without  qualift 
cation;  those  in  permissibly  said,  the  point  of  entry  being  passed,  they 
could  entertain  what  purposes  as  to  settlement  they  chose,  without 
being  affected  by  the  statute.  The  citizens  outside  were  deemed  simply 
unfortunate  not  to  have  been  selected  for  special  duty,  or  very  cowardly 
not  to  catch  the  nearest  way. 

The  law  was  directly  and  forcibly  construed  to  the  contrary  from  the 
beginning.  The  presence  of  the  military  guard,  that  by  order  of  the 
President  appeared  immediately  after  his  proclamation ;  the  advent  of 
the  United  States  marshal,  with  numerous  assistants,  instructed  to 
keep  the  i>eace  in  connection  with  the  military  force ;  the  very  permits 
to  enter  the  territory,  which  so  many  ot  these  persons  in  the  territory 
solicited  or  accepted,  and  thereby  acknowledged  to  be  requisite ;  the 
admirable  obedience  of  the  great  mass  of  citizens,  who'goodhumoredly 
waited  for  the  word  of  permission  from  the  constituted  authorities ; — 
these  and  many  other  acts  of  authority  on  the  one  hand,  and  self-denial 
on  the  other,  at  the  very  time,  gave  a  construction  to  the  law  that  was 
reasonable  and  just,  and  by  which  all  persons  equally  were  forbidden 
to  enter  upon  and  occupy  the  territory  described  in  the  law  and  procla- 
mation before  the  appointed  hour,  for  the  purpose  in  whole  or  in  part 
of  claiming  any  part  thereof  for  gettlement. 

The  evident  intention  of  Congress  was  to  give  to  all  persons  desiring 
homos  in  Oklahoma  an  equal  chance  to  obtain  them.  The  territory 
was  opened  for  homestead  settlement  to  any  qualified  homesteader, 
but  under  the  same  conditions.  No  partiality  was  intended  to  be  shown 
to  any  individual  or  class  of  individuals.  Those  who  had  been  endeav- 
oring for  years  to  enter  upon  and  occupy*^  Oklahoma''  were  confronted 
by  the  authorty  of  government-  The  statute  meant  to  lay  a  heavy 
)iand  on  an^  one  who  pei*siste4  iu  the  unlawful  purpose  of  entering 
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npoD  or  occapying  this  territory  for  settlement.  The  law  was  meant  to 
be  saperior  to  the  spirit  of  agression  so  long  prevalent: — ^the  spirit  that 
had  gathered  those  bands  about  this  Indian  reservation,  whose  avowed 
purpose  was  to  enter  apon  and  occupy  it,  not  under  the  land  laws  of 
the  United  States,  nor  by  any  law,  but  that  of  the  armed  hand,  and  to 
conform  to  no  statute  or  treaty  until  future  necessity  might  compel. 
The  evil  was  apparent.  The  law  was  meant  to  meet  it.  It  condemned 
the  purpose,  and  intended  to  render  it  fruitless. 

The  words  ''  enter  upon  and  occupy "  are  used  in  their  ordinary 
acceptation.  *^  Enter  "  means  to  come  or  go  into ;  aud  ^<  occupy  "  to 
take  in  possession,  or  to  fill  up.  The  language  carefully  avoids  the 
technical  expressions  of  the  homestead  laws,  under  which  titles  are  to 
be  obtained.  In  them,  to  <<  enter  '^  lands,  means  to  make  that  particular 
declaration  in  writing  at  the  land  office  that  is  called  an  '^  entry."  It 
is  a  formal  proceeding  and  somewhat  technical.  In  such  connection, 
the  word  ^<  upon  "  is  not  used  or  appropriate.  It  is  one  thing  to  <^  enter  ^ 
a  piece  of  land,  and  a  wholly  different  act  to  ^^  enter  upon "  a  great 
domain  like  Oklahoma.  Evidently  the  latter  expression  was  used  to 
prevent  the  people  from  coming  into  the  lands — the  territory — and  can- 
not reasonably  be  restricted  to  a  technical  **  entry  "  of  a  specific  tract. 
So  also  as  to  the  word  ^<  occupy."  These  lands  were  formerly  occupied 
by  Indians ;  yet  the  individuals  of  the  tribe  did  not  have  staked  off 
separate  holdings.  One  occupies  a  certain  space  when  he  excludes  for 
the  time  being  another  therefrom.  It  does  not  require  that  he  should 
continue  in  the  same  place  to  say  he  occupies  a  certain  tract,  whether  a 
quarter  section  or  a  territory.  This  depends  upon  his  purpose  and  his 
ability. 

The  language  of  the  law  was  broad  as  it  could  be  made,  prohibiting 
any  one  from  entering  upon  the  lands  for  the  purpose  of  settling  the 
same.  The  end  sought  by  the  people  was  settlement  This  it  was  that 
would  produce  title ;  convert  the  public  domain  into  private  property. 
The  statnte^s  chief  purpose  was  to  regulate  settlement.  Each  act  of 
the  individual  was  induced  by  his  desire  to  make  settlement  of  a  par- 
ticular piece  of  land,  and  the  statute  declared  that  for  this  purpose  no 
one  should  enter  upon  or  occupy  these  lands — ^this  territory — until  they 
are  opened  for  such  <'  settlement^  by  proclamation  of  the  President.  It 
matters  not  whether  it  is  read  in  the  conjunctive  or  disjunctive ;  whether 
it  is  to  be  read  as  saying  *'  enter  upon  and  occupy  "  or  ^^  enter  upon  or 
occupy ;"  the  evident  purpose  of  the  law  was  to  prohibit  one  or  another 
entering  the  territory  before  the  proclaimed  hour,  with  a  view  and  pur- 
pose of  settlement  of  any  part  thereof  .  No  one  could  be  there,  legally 
with  such  purpose,  in  whole  or  in  part.  Whether  there  before'the  time 
by  some  permit  or  without  it,  the  one  who  then  entertained  the  inten- 
tion of  making  a  settlement  and  to  use  the  advantage  which  his  presence 
gave^  to  the  exclusion  of  others,  was  violating  the  spirit  of  the  law,  and 
it  destroyed  his  claim  when  attempted,    If  he  bad  declared  it  before,  hQ 
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fihoald  have  been  expelled;  if  he  exhibited  sach  pie-oonceived  purpose 
by  his  snbseqnent  act8|he  not  onlyconld  not  lawfally  claim  any  par- 
ticalar  tract,  bat  forfeited  all  right  to  future  acquisition.  Any  special 
license  to  be  present  mast  have  been  for  another  and  entirely  different 
purpose.  No  license  could  be  granted  against  the  statute,  and  no  one 
could  successfully  pervert  his  license  or  special  employment  to  defeat 
the  equal  and  just  operation  of  the  statute  upon  all  alike.  The  permit 
was  exhausted  in  protecting  its  possessor;  it  could  not  be  used  as  a 
weapon  against  others.  The  moment  the  possessor  of  such  special 
privilege  formed  his  purpose  to  take  advantage  of  his  position  for  the 
selection  and  seizure  of  a  tract  of  land,  his  license  was  valueless,  and 
he  became  a  trespasser  from  that  moment.  To  hold  that  the  few  with 
permits,  or  especially  engaged  within  the  limits  of  these  lands  any  more 
than  those  there  without  license,  could  pick  out  their  claims  in  advance 
of  the  hour  of  opening,  and  pounce  upon  them  at  the  very  moment  the 
signal  was  given  to  the  others  to  start  on  their  long  race,  would  be  to 
support  pretension  and  favoritism  and  punish  honorable  obedience  to 
authority.  It  is  neither  the  law  nor  the  equity  of  the  case,  and  will  not 
be  allowed.  He,  who,  being  within  these  lands  by  special  authority  as 
deputy,  train-hand,  wagon-master,  or  other,  had  the  purpose  to  jump 
upon  a  particular  tract,  and  who  gave  the  evidence  of  his  prior  intent 
by  his  conduct  immediately  thereafter,  violated  the  statute.  Such  per- 
sons had  entered  upon  and  occupied  this  territory  for  the  pur|>ose  of 
settlement — ^befoie  the  hour  fixed  in  the  proclamation — whatever  license 
they  may  hold  up  or  self-indulgent  and  self-deceiving  pretext  the;^  may 
now  present.  They  were  not  licensed  or  employed  thus  to  defeat  the  law 
and  injure  their  neighbors. 

Both  classes  were  prohibited  from  acquiring  rights  to  these  lands : 
those  who  were  in  the  territory  at  and  before  the  hour  designated  in 
the  proclamation  without  pretense  or  special  license ;  and  those  who 
were  there  by  special  authority,  or  for  a  special  purpose,  but  attempted 
to  pervert  their  presence  to  secure  claims  before  others  held  on  the  bor- 
ders could  arrive,  even  from  the  most  distant  parts  thereof. 

On  the  other  hand,  I  do  not  think  it  was  the  intention  of  Congress 
that  a  man  who  happened  to  be  legally  in  the  territory,  but  did  not  use 
his  position  to  his  own  advantage,  or  to  the  disadvantage  of  his  fellow- 
citizens,  should  be  forever  prohibited  from  acquiring  any  rights  in  the 
territory.  Each  case  must  be  determined  upon  its  own  merits  and  evi- 
dence :  but  it  may  be  said  generally,  that  the  presence  in  the  territory 
before  the  opening,  under  the  proclamation,  and  the  actual  settlement 
and  entry  at  the  land  office  must  be  so  widely  and  obviously  separated 
in  every  detail  and  circumstance  as  to  render  it  impossible  to  reason- 
ably conclude  that  the  one  was  the  result  of  the  other,  or  in  any  wise 
dependent  upon  it 

I  think  it  clearly  appears  that  Mr.  Wood,  though  permissibly  in  the 
teriitory,  in  charge  of  the  military  transportation  train,  took  advantage 
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of  his  position  to  seize  upon  the  land  in  controversy,  in  anticipation  of 
the  advent  of  those  who  had  been  held  back.  The  Kingfisher  land  office 
was  already  located  on  the  north  half  of  the  section,  the  north-east 
quarter  of  which  Wood  claims,  and  it  was  then  generally  recognized 
that  there  would  be  a  town  located  on  this  part  of  the  section,  as  it 
since  has  been.  Mr.  Wood  had  been  in  Oklahoma  some  years;  his 
home  was  near  the  military  reservation,  near  Oklahoma  Oity.  He  left 
Oklahoma  April  16th,  in  charge  of  military  transportation,  and  arrived 
at  Guthrie  April  19th.  He  then  started  with  the  train  to  a  point  at  or 
near  Kingfisher,  and  arrived  on  the  evening  of  April  20th,  and  was 
hanling  wood  and  working  there  nntil  noon  AprU  22nd,  a  mile  east 
and  somewhat  north  of  Kingfisher  United  States  land  office.  He  was 
seen  digging  upon  the  quarter  section  he  now  claims  in  seven  minutes 
and  a  hidf  after  the  signal  for  the  opening.  He  was  in  advance  of  any- 
one else.  It  was  his  previous  presence  undoubtedly  that  gained  for 
him  the  advantage  he  now  rests  his  claim  to  title  upon. 

Under  the  construction  of  the  law  herein  given,  Mr.  Wood  cannot  be 
allowed  to  do  this.  He  had  entered  upon  and  was  occupying  the  terri- 
tory for  settlement.  Bis  engagement  as  wagoner,  and  his  train,  had 
become  mere  instruments  and  means  by  which  he  intended  to  secure,  in 
an  unjust  way,  a  most  valuable  quarter  section  of  land,  before  the  others 
arrived.    This  he  was  disqualified  to  do,  and  his  entry  must  be  canceled. 

In  considering  the  case  of  Fossett,  as  he  was  the  first  settler  upon 
the  laud,  and  his  settlemtot  was  followed  by  residence  and  improve- 
ment, whatever  rights  he  may  have  acquired  were  properly  held  by 
your  office  to  have  attached  at  the  time  of  his  actual  settlement,  and 
not  on  the  following  day,  when  he  made  his  claim  of  record  at  the  local 
office.  His  rights  cannot,  therefore,  be  impaired  by  the  subsequent 
occupation,  on  the  same  day,  of  the  land  embraced  in  his  entry  by  the 
townsite  settlers,  and  had  not  the  integrity  of  his  entry  been  impeached 
by  said  protest,  it  is  clear,  that  as  found  by  your  office,  the  same  should 
remain  intact. 

I  find,  however,  among  the  papers  before  me,  an  affidavit  made  July 
23d,  1890,  by  J.  P.  Barnard,  one  of  the  said  protestants  against  the 
withdrawal  of  the  appeal  here,  which  charges  collusion  between  one 
Jillett  (Fossett's  attorney)  the  ''said  Fossett,  and  said  mayor  and 
council,  and  a  few  of  the  occupants  of  said  quarter-section,"  and 
to  which  is  annexed  a  paper  purporting  to  be  a  certified  copy  of  an 
agreement,  made  May  5th,  1890,  by  Fossett's  said  attorney  and  the 
''  townsite  occupants  and  inhabitants,"  upon  the  said  north-west  quarter, 
to  the  effect  that  the  lots  occupied  by  said  parties  would,  upon  the  com- 
pletion  of  Fossett's  entry,  for  a  specified  price,  be  conveyed  to  him,  "in 
case  no  appeal  is  taken''  from  the  action  of  your  office. 

This  introduces  a  new  element  into  the  case,  indicating  that  Fossett 
did  not  make  his  settlement  in  good  faith  for  homestead  purposes,  but 
for  speculation,  which  should,  in  my  opinion,  be  made  the  subject  of 
5497— YOX.  11 22 
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inqairy,  to  the  end  that  the  validity  of  his  entry  may  be  properly  deter* 
mined.  You  will  accordingly  direct  that  a  hearing  be  had,  at  which 
testimony  will  be  taken  for  the  purpose  of  ascertaining  whetlier  or  not 
he  has  made  or  authorized  any  agreement  for  the  sale  of  the  lands,  or 
any  part  thereof,  or  whether  he  made  thci^ntry  for  speculative  purposes 
or  in  good  faith  as  a  homesteader.  Should  it  be  satisfactorily  shown 
that  Fossett  has  made,  or  authorized  any  such  agreement,  or  that  his 
entry  was  speculative,  then  his  entry  must  be  canceled,  otherwise  it 
will  stand  subject  to  his  compliance  with  the  law. 

You  are  further  directed  to  give  notice  of  this  decision  to  the  parties 
and  also  to  the  trustees  of  the  said  townsite,  who  have  been  appointed 
in  pursuance  of  the  act  of  May  14, 1890,  in  order  that  they  may  appear 
as  parties  to  this  proceeding. 

The  said  townsite  application  for  said  northwest  quarter  will,  pending 
the  investigation  so  ordered,  stand  suspended.  The  decision  appealed 
from  is  modified  accordingly.  . 

The  proof  submitted  June  12, 1890,  by  Fossett  in  commutation  of  his 
entry,  and  which  is  forwarded  by  your  office  letter  of  July  30, 1890, 
with  the  accompanying  papers  relating  to  the  proceedings  upon  a  pro- 
test by  the  townsite  occupants  against  said  proof,  wherein  it  is  also 
alleged,  inter  aliay  that  Fossett  has  agreed  to  sell  a  number  of  lots  in 
said  northwest  quarter  upon  the  completion  of  his  entry,  is  returned  for 
appropriate  action  by  your  office,  after  the  hearing  ordered  is  had  and 
the  matter  determined. 


PRE-EJMPnON  FINAL.  PROOF-MINING  CLAIM— MILL  SITE. 

SiEBBA  Obande  Mining  Go.  v.  Obawfobd. 

A  pre-emptor  who  elects,  in  the  presence  of  an  adverse  claim,  to  make  final  proof 
mnst  abide  the  resnlt  thereof,  and  submit  to  an  order  of  cancellation  in  the  event 
that  said  proof  fails  to  show  compliance  with  law. 

The  nse  and  occupancy  of  land  for  the  maintenance  of  pumping  works  necessary  to 
the  operation  of  a  lode  mine  is  such  a  use  as  will  authorize  entry  of  the  land  as 
a  mill  site. 

First  Assistant  Secretary  to  the  Commissioner  of  the  General  Land- Office^ 

September  18, 1890. 

I  have  considered  the  case  of  the  Sierra  Mining  GompanJ^  claimant 
for  Sierra  Grande  Mill  Site  ^o.  2,  lot  No.  532  B.  against  James  Grawford 
claimant  under  pre-emption  declaratory  statement  No.  2102  on  appeal 
by  the  former  from  your  decision  of  May  2, 1889,  rejecting  its  applica- 
tion for  patent  No.  272,  embracing  <'  Annie  P."  lode  and  the  Sierra 
Grande  mill  site,  and  holding  the  same  for  cancellation  to  the  extent 
of  said  mill  site  portion,  and  allowing  the  pre-emption  declaratory  state- 
ment of  Grawford  to  stand,  subject  to  his  future  compliance  with  the 
law  in  the  matter  of  residence  and  improvement. 
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The  facts  are  as  follows :  James  Cra^ord  filed  pre-emption  declara- 
tory statement  for  the  NE.  J  of  NW.  i,  N.  ^  of  NE.  J  of  Sec.  14,  and 
SE.  i  of  SE.  i  of  Sec.  11  in  T.  18  S.,  E.  7  W.,  N.  M.  M.  Las  Crnces  N.  M. 
land  district,  on  April  8, 1885  (not  on  March  8  as  stated  by  yon),  al- 
leging settlement  March  1st  of  same  year. 

On  March  24, 1885,  the  Sierra  Grande  Mining  Company  located  the 
said  mill  site  No.  2,  containing  4.9  acres  survey  ^'  No.  532  A."  situated 
in  the  SE.  i  of  SE.  ^  Sec.  11  same  town  and  range  in  connection  with 
the  ^' Annie  P"  lode  claim,  located  by  said  company  in  sections  20  and 
29  same  township  and  range.  On  July  3, 18S5,  said  company  filed  ap- 
plication for  patent  for  the  ^^  Annie  P"  lode  claim  and  said  mill  site 
No.  2. 

On  September  1, 1885,  James  Crawford  filed  protest  against  said  ap- 
plication for  patent  alleging  his  prior  settlement  as  to  said  mill  site, 
and  asking  that  the  issuance  of  patent  be  stayed  until  his  right  to  the 
SE.  i  of  SB.  4  of  said  section  11  shall  have  been  determined.  On  the 
15th  of  same  month  he  gave  notice  that  he  would  offer  final  proof  on  his 
declaratory  statement  on  November  2d  following,  and  on  October  29th 
the  said  mining  company  filed  protest  against  said  declaratory  state- 
ment, accompanying  the  same  by  affidavits  and  exhibits,  relating  toit« 
mill  site  claim. 

On  November  2, 1885,  final  proof  was  offered  by  Crawford  (on  usual 
blank  forms)  and  the  hearing  of  the  said  protest  of  said  company 
and  the  taking  of  further  proof,  and  proof  as  to  said  mill  site  claim  was 
continoed  until  March  5,  1886,  and  on  January  18th  following  said  con- 
tinuance, said  company  filed  a  contest  against  said  declaratory  state- 
ment of  Crawford,  as  to  the  several  tracts  covered  thereby,  and  on 
January  25th  Crawford  was  served  personally  with  notice  thereof  and 
that  the  charge  alleged  in  said  contest  was  ^< fraud  and  non-compli- 
ance with  law.'' 

On  March  5, 1886,  the  parties  appeared  with  witnesses  and  counsel 
and  testimony  relating  to  the  several  matters  in  issue  (and  covering  650 
pages)  was  taken,  and  the  local  officers  upon  consideration  of  the  record 
and  testimony,  found  that  the  entryman,  Crawford,  had  wholly  failed 
by  acts  of  settlement,  residence  or  improvement  to  comply  with  the 
law,  or  manifest  good  faith  and  the}^  recommend  his  entry  for  can- 
cellation, and  further  that  the  mill  site  No.  2  be  passed  to  patent,  from 
which  said  decision  Crawford  appealed  to  your  office,  and  on  May  2, 
1889,  yon  passed  upon  said  case  and  found  from  the  testimony  substan- 
tially the  laches  referred  to  by  the  local  officers,  and  that  the  facts 
proven  "  are  not  such  as  entitle  Crawford  to  make  payment  and  entry," 
but  you  do  not  think  that  fraud  or  bad  faith  is  proven,  and  as  Crawford 
had  been  in  this  country  only  six  mouths  and  had  testified  that  he 
thought  he  was  making  a  sufficient  compliance  with  law,  you  held  his 
filing  subject  to  his  future  compliance  with  law  in  the  matter  of  resi- 
dence and  improvement,  and  coming  to  the  consideration  of  the  claim 
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of  Siorra  Grande  Miniug  Company  on  its  application  for  patent  No.  272, 
embracing  the  *«  Annie  P."  lode  and  the  Sierra  Grande  Mill  site  No.  2, 
jon  found  that — '^  There  appears  no  use  or  occupation  of  the  mill  site 
tract  as  contemplated  by  the  statutes,  section  2337  B.  S.  The  mill  site 
is  used  solely  for  the  purpose  of  supplying  water,  through  pipes*  to  the 
company's  claims,  the  <  Annie  P.'  and  others.  This  does  not  satisfy  the 
statutes.  Case  of  Charles  Lenning  (5  L.  D.,  190) ;  Cyprus  Mill  Site  (6 
L.  D.,  706)  ^  and  rejected  the  application  for  patent  and  held  it  for 
cancellation  to  the  extent  of  said  mill  site  portion.  From  this  decision 
the  said  company  appealed  to  this  Department. 

The  tract  in  controversy  was  included  in  the  grant  to  the  Texas  Pacific 
Railroad  Company  by  act  of  March  3, 1871,  but  by  act  of  February  28, 
1885,  the  grant  was  forfeited  and  the  land  restored  to  the  public  domain, 
subject  to  disposal  under  the  general  laws  of  the  United  States.  Notice 
of  this  restoration  was  given  by  publication  on  March  25, 1885. 

I  shall  consider  first  the  claim  of  Crawford  : 

The  testimony  in  relation  to  his  pre-emption  filing  shows  the  follow- 
ing state  of  facts :  He  had  been  in  this  country  about  six  months  prior 
to  March  4,  1885,  and  had  lived  with  his  half  brother,  Thomas  Inglis, 
adjoining  Sec.  14,  and  on  said  day  he  purchased  of  one  Foster  Cain  his 
interests  in  the  E.  J  of  NW.  J  and  W.  i  of  NE.  J  of  Sec.  14  in  said 
township  and  range  with  the  improvements  thereon — paying  $50  con- 
sideration, and  taking  a  quit  claim  deed  therefor.  The  improvements 
consisted  of  a  box-house,  a  well,  two  acres  of  breaking  and  an  uncer- 
tain interest  in  some  line  fence.  The  house  was  twelve  by  fourteen  feet. 
It  had  a  shingle  roof,  dirt  floor,  one  door,  but  no  window  and  no  fire- 
place or  chimney ;  the  well  was  sixteen  feet  deej);  the  breaking  had 
not  been  cultivated  for  several  years,  and  the  fence  was  in  poor  condi- 
tion and  claimed  by  Inglis.  On  March  5,  (not  March  1st  as  stated), 
Cain  gave  possession  of  the  premises ;  he  left  in  the  house  an  old  wire 
bed  spring  and  some  empty  boxes,  but  carried  away  from  the  well  the 
windlass,  rope  and  bucket.  Crawford^  on  taking  possession,  by  way  of 
repairs,  leveled  the  dirt  floor  of  the  house  a  little,  covered  up  the  well 
to  keep  his  cattle  and  those  of  Inglis  from  falling  into  it,  set  a  few  posts 
in  the  fence  where  they  were  down,  straightened  up  the  wires  and  drove 
a  few  staples.  These  are  substantially  all  the  improvements  that  he 
claims  to  have  made  on  the  land  and  constitute  his  acts  of  settlement 

In  the  matter  of  cultivation,  he  says  that  he  re-plowed  and  sowed 
corn  on  the  broken  ground,  but  never  cultivated  it,  and  gathered  no 
grain  from  it ;  it  was  uninclosed,  and  the  cattle,  that  ran  at  large  upon 
it  destroyed  the  crop  as  it  came  up.  In  the  matter  of  residence,  the 
testimony  as  to  his  sleeping  in  the  house  is  conflicting,  but  the  pre- 
ponderance shows  that  he  only  went  to  the  house  to  sleep  occasionally, 
generally  taking  some  one  with  him,  who  would  be  convenient  as  a 
witness  to  testify  that  he  had  slept  in  tbo  house.  The  carpenter  who 
worked  at  Inglis'  house,  making  repairs  during  a  large  part  of  May  and 
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Jane  1885,  says  that  Crawford  lived  there,  sleeping,  eating  and  cod- 
dneting  himself  as  one  of  the  family.  Crawford  testifies  that  ou  some 
Sundays  he  took  milk  from  Inglis  and  cold  provisions,  and  went  to  the 
land  and  ate  in  the  house,  that  he  kept  some  canned  meats,  etc.,  there. 
He  says  he  built  one  fire  in  the  house,  soon  after  he  took  possession, 
for  the  purpose  of  drying  the  floor  and  burning  up  the  rubbish  and 
shavings  that  Cain  had  left,  but  this  is  the  only  time  that  he  ever  built 
a  Are  in  or  about  the  house.  He  had  no  facilities  for  cooking,  no  stove 
or  cooking  utensils,  no  table  or  dishes,  in  fact  no  appliances  for  house- 
keeping. He  claims  to  have  kept  his  trunk  and  clothing  at  this  house, 
but  on  April  2,  when  he  wished  to  show  his  deed  to  the  surveyor  they 
went  to  Inglis'  house  and  he  tbere  took  it  out  of  his  trunk.  The  neigh- 
bors who  visited  Inglis'  from  time  to  time  during  the  summer,  testify 
that  Crawford  worked,  ate  and  slept  there,  and  in  fact  the  testimony 
is  overwhelming  that  he  had  no  residence  elsewhere. 

Crawford  and  Inglis  were  partners  in  the  cattle  business.  Inglis 
was  to  give  him  half  the  increase  and  furnish  and  keep  him  (^'  board 
and  washing  ")  and  he  was  to  have  *^  a  few  dollars  "  as  he  wanted  money, 
this  to  be  taken  into  account  at  annual  settlement.    Crawford  says : 

In  November  we  started  to  brand  the  cattle  and  we  sort  o'  disagreed  in  regard  to 
the  money  he  bad  given  me,  so  he  told  me  he  wonld  give  me  so  mnch  a  month  for  the 
time  I  had  worked  and  put  in  my  board  and  washing  into  it,  and  I  said  aU  right. 

They  settled  for  the  time  from  January  1885  on  this  basis,  and  Craw- 
ford continued  to  live  at  Inglis'  working  by  the  month.  He  gives  his 
occupation  as  that  of  "cow-boy."  Cain  was  a  ** prospector";  he  was 
going  away  and  wanted  to  sell  his  improvements  on  his  tract.  Inglis 
and  Crawford  had  been  herding  on  it,  and  needed  it  as  an  annex  to 
Inglis'  ranch,  not  as  a  home  for  Crawford.  They  bought  the  improve- 
ments, evidently  to  keep  the  land  open  for  grazing;  they  allowed  Cain 
to  take  away  the  fixtures  to  the  well  and  they  put  timber  and  earth 
over  the  top  of  it,  because  it  was  useless  to  them,  and  they  made  no 
improvements  on  the  house  because  it  was  not  intended  that  Crawford 
should  live  there..  This  is  one  of  the  badges  of  fraud  attaching  to  this 
claim. 

The  testimony  shows  that  this  settlement,  such  as  it  was,  was  on  the 
E.  i  NW.  J  and  W.  J  NB.  J  of  Sec.  14,  and  not  on  the  land  in  contro- 
versy. When  he  had  the  survey  made  on  April  2,  1885,  he  included 
the  SB.  i  of  SB.  }  of  Sec.  11  and  NB.  i  of  NB.  i  of  Sec.  14,  abandoning 
the  south  half  of  the  land  he  bought  of  Cain.  The  NB.  ^  of  NB.  |  of 
Sec.  14,  is  very  rough,  stony,  poor  land,  with  the  exception  of  a  small 
parcel  of  it;  and  Crawford  hesitated  about  including  it  in  the  survey 
until  informed  by  the  surveyor  that  the  SB.  ^  of  the  SB.  j-  of  Sec.  11 
would  not  be  considered  contiguous  to  the  NW.  |  of  NB.  i  of  Sec.  14, 
and  that  to  cover  the  tract  on  which  the  pumps  were  situated,  and 
which  he  wanted,  he  would  have  to  take  in  the  rough  "  40  acrea";  and 
then  it  was  that  he  concluded  to  include  it  in  his  declaratory  statement 
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so  that  he  couhl  cover  the  tract  on  which  were  the  pumps  and  baild- 
ings  of  the  mining  company. 

After  the  laud  was  restori'd  and  after  the  company  had  filed  on  the 
mill  site,  Crawford  filed  on  his  tract  alleging  settlement  March  1  stand 
it  is  very  apparent  that  this  was  done  to  throw  a  cload  upon  the  mill-site 
claim.  Crawford  told  a  witness  that  he  intended  to  hold  it  aud  get 
$20,000  from  the  company.  Inglis  did  not  testify  in  the  case,  he  had 
evidently  been  using  Crawford,  as  a  mere  tool  to  hold  the  Cain  land  for 
grazing  purposes,  and  the  changing  of  the  tracts  after  the  land  was  re- 
stored was  a  mere  experiment,  a  matter  of  speculation  purely,  and  this 
is  another  baclge  of  fraud  which  attaches  to  the  Crawford  claim. 

The  well  settled  rule  that  '*  Ignorance  of  law  will  not  excuse'^  can 
not  be  set  aside  in  this  case,  besides  "  Apre-emptor  who  in  thepre>sence 
ot  an  adverse  claim  elects  to  make  final  proof  must  abide  the  result 
thereof,  and  submit  to  an  order  of  cancellation  in  the  event  that  his 
proof  fails  to  show  compliance  with  the  law."  Hult«  t;.Leppin  (7  L.D, 
483.) 

This  brings  me  to  the  consideration  of  the  application  for  patent  for  the 
mill  site  and  the  protestof  Crawford  against  the  same.  Crawford's  declar- 
atory statement  having  been  disposed  of  the  question  of  priority  is  set- 
tled, and  it  only  remains  to  be  seen  whether  under  the  statute  and 
departmental  regulations  and  rulings  the  Sierra  Grande  Mining  Com- 
pany is  entitled  to  patent  for  the  4.9  acres  of  land  located,  surveyed 
and  appropriated  by  it,  as  a  mill  site,  in  connection  with  the  "  Annie 
P.''  lode  claim.  There  is  no  question  as  to  the  said  company  enjoying 
the  use  and  occupation,  for  mining  purposes,  of  a  vein  or  lode,  located, 
surveyed  and  called  the  <<Annie  P."  lode,  and  that  it  has  taken  steps 
to  obtain  title  thereto,  and  that  the  4.9  acres  fulfills  the  conditions  of  a 
mill  site  tract,  if  used  as  such  in  connection  with  said  lode ;  but  you 
decide  that  it  is  not  being  used  as  a  mill  site  but  "solely  tor  the  purpose 
of  supplying  water  through  pipes,"  etc.  The  company  procured  a  deed 
from  Dan  Duncan  for  three  acres  of  this  land  in  1881,  and  in  that  and 
following  years,  at  a  cost  of  $50,000  it  placed  thereon  an  engine  and 
pump  house,  and  placed  a  valuable  engine  and  pumps  therein,  and 
erected  houses  for  its  engineers  and  pumpmen  to  live  in,  and  surrounded 
the  tract  by  a  post  and  wire  fence  and  i'rom  thence  laid  pipes  to  said 
'*Annie  P.''  mine,  to  carry  water  to  it.  It  is  shown  that  the  water  thus 
carried  is  absolutely  necessary  to  the  operation  of  said  mine,  being  used 
to  operate  its  mill  since  1882.  When  the  land  was  declared  forfeited 
and  restored  to  the  public  domain,  its  deed  from  Duncan  was  rendered 
invalid,  and  it  immediately  proceeded  under  statutory  provisions  and 
the  departmental  regulations  to  i)rocure  a  title  from  the  government  to 
the  three  acres  and  an  additional  1.9  acre,  and  it  substantially  complied 
with  the  requirements  necessary  to  procure  a  patent,  but  the  substance 
of  the  matter  is  the  use  to  which  it  applied  the  land. 

The  Charles  Lennig  case,  supra^  was  fully  discussed  aud  followed  by 
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Aetiog  Secretary  Maldrow  in  the  Oypms  Mill  site  case  supra,  I  qaote 
firom  the  latter  case-^ 

In  the  CMe  of  Charles  Lennig  (eupra)  this  Department  held  that  said  section  23^ 
contemplated  the  actual  nse  or  occapation  by  improvement  or  otherwise,  for  min- 
ing or  milling  purposes  of  the  land ;  that  under  the  second  clause  of  said  act  the 
right  to  a  patent  of  a  mill-site  depends  upon  the  existence  on  the  land  of  a  quartz  mill 
or  reduction  works ;  that  under  the  first  clause  of  said  section  *  it  is  not  necessary 
that  the  land  be  actually  a  mill-site ;  that  the  use  or  occupation  of  the  land  for  mining 
or  milling  purposes  is  the  only  pre-requisite  to  a  patent ;  that  the  use  of  the  land  '  for 
depositing  tailings  or  storing  ores,  or  for  shops  or  houses  for  his  workmen,  or  for  col- 
lecting water  to  run  his  quartz  mill, would  be  using  it  for 

mining  or  milling  purposes; '  that  the  occupation  for  mining  or  milling  purposes  as 
distinguished  from  use,  must  be  more  than  mere  naked  possession,  and  that  such  occu- 
pation must  be  shown  by  '  outward  and  visible  signs  of  the  applicant's  good  faith ;' 
also  that  where  the  applicant  is  not  actually  using  the  land  *  he  must  show  such 
an  occupation  by  improvements  or  otherwise  as  evidences  an  intended  use  of  the  tract 
in  good  faith  for  mining  or  milling  purposes.' 

In  the  Leunig  case  it  will  be  observed  that  Lennig  purchased  '^  that 
certain  water  right  and  water  privilege ''  by  which  grant  the  water  of  a 
certain  spring  coald  be  condacted  by  a  ditch  to  land  other  than  that  of 
the  proprietor  and  there  nsed.  Lennig  had  no  right  to  nse  or  occnpy 
the  l&nd  except  to  cut  and  maintain  the  ditch,  he  could  not  erect  any 
structure  thereon,  his  right  was  a  mere  easement  in  the  water  and  the 
right  to  flow  it  oS  the  land,  and  it  was  hold  that  this  was  not  patenta- 
ble as  a  mill-site.  In  the  Cyprus  mill-site  case  the  Frisco  Mining  and 
Smelting  Company  took  possession  of  a  spring  that  had  formerly  sup- 
plied the  inhabitants  of  the  town  of  Bradshaw  with  water  and  dug  it 
out,  encased  it  with  masonry,  furnished  it  with  a ''  two  hand  "  pump  and 
horse  pump,  and  carried  the  water  away  to  be  used  by  its  employes  for 
domestic  purposes  in  houses,  stables  etc.  It  was  held  that  this  use  of 
the  water  "  for  mining  purposes  "  was  too  remote,  to  entitle  the  com- 
pany to  a  patent  for  the  land  as  a  mill-site.  It  is  certainly  very  appar- 
ent that  in  the  case  at  bar  the  claimant  presents  an  entirely  diiierent 
state  of  facts  than  those  presented  in  either  of  those  cases.  Here  we 
find  actual  occupation  of  the  land,  with  lasting  and  valuable  improve- 
ments. It  is  true  the  company  consumes  only  the  water,  but  it  occu- 
pies and  uses  the  land  in  connection  with  its  lode  mine,  and  such  use  is 
necessary  to  the  operating  of  the  mine. 

Having  considered  the  record  and  testimony  in  the  case,  I  conclude 
that  the  terms  and  conditions  of  the  first  clause  of  section  2337  B.  S. 
are  ftiUy  satisfied  so  far  as  the  use  to  which  this  land  is  applied  is  in 
issue,  and  in  so  holding  I  am  supported  by  the  cases  above  mentioned 
as  well  as  by  the  ruling  in  the  case  of  Le  Neve  Mill  Site  (9  L.  D.,  460). 

Your  decision  is  accordingly  reversed.  The  pre-emption  filing  of 
Crawford  is  canceled  and  his  protest  against  said  mill-site  dismissed. 
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HOMESTEAD  ENTRY— RELINQUISHMBNT. 

CLEVELAND  V.   NOBTH. 

A  relinqnisbment  of  an  eutry,  framed  in  terms  of  absolute  and  unconditioDal  sarren- 
der  of  all  rights  claimed  tbereander,  is  not  limited  or  modified  in  its  operation 
by  tbe  written  statement  therein  that  such  relinqnisbment  is  made  for  the  pur- 
pose of  making  a  new  entry  in  lien  of  tbe  one  relinquished. 

Where  the  evidence  is  conflicting,  concnrriug  decisions  of  tbe  local  and  general  land 
offices^  on  questions  of  fact,  are  generally  accepted  as  conclusive  by  the  Depart- 
ment. 

First  Assistant  Secretary  Chandler  to  tlie  Commissioner  of  the  General 

Land  Office^  September  26,  1890. 

I  have  considered  the  case  of  Spencer  I.  Cleveland  v.  William  North 
upon  appeal  by  both  parties  from  your  office  decision  of  February  12, 
1889,  holding  for  cancellation  the  pre-emption  declaratory  statement  of 
said  North,  and  denying  the  priority  of  said  Cleveland's  homestead 
claim  and  refusing  to  re-instate  said  homestead  claim  for  the  NE.  ^  of 
the  NE.  i  and  the  S.  J  of  the  NE.  i,  and  the  SE.  i  of  the  NW.  J,  of 
Sec.  10,  T.  10  S.,  U.  19  W.,  Wa  Keeney,  Kansas,  land  district. 

The  record  shows  that  on  the  I5fch  day  of  September,  1884,  William 
North  filed  his  pre  emption  declaratory  statement  for  said  land  and  on 
the  20th  day  of  October,  1884,  Spencer  I.  Cleveland  made  homestead 
entry  of  the  same  tract  which,  on  the  30th  of  January,  1885,  was  can- 
celed by  relinquishment. 

On  the  3d  day  of  February,  1885,  said  Cleveland  filed  his  affidavit  of 
contest  against  said  North's  pre  emption  claim,  alleging  as  grounds : 

I.  Tbat  be,  Cleveland,  is  in  possession  of  and  residing  on  said  land  and  baa  valaable 
improvements  tbereon. 

IT.  Tbat  at  tbe  time  of  bis  alleged  settlement  on  said  lands,  to  wit,  September  II, 
1884,  Nortb  was  not  a  qualified  pre-emptor,  tbat  be  was  tben  residing  on  a  tract,  of 
scbool  lands  as  a  settler  nnder  tbe  scbool  lands  of  Kansas,  and  tbat  be  bas  since  proved 
up  and  acquired  title  to  said  scbool  Ibnds. 

III.  Tbat  be  fraudulently  obtained  a  relinqnisbment  from  complainant  of  bis  said 
bomestead  No.  7078  wbich  be  avers  is  frandnloot  and  whicb  was  never  delivered  by 
affiant  to  Nortb. 

IV.  Tbat  claiming  said  land  as  a  pre-emptor  be,  Nortb,  bad  tben  forcible  posses- 
sion of  it  in  violation  of  law.  That  bis  H'd  claim  is  prior  and  snperior  to  that  of 
North's  D.  S.,  and  asks  permission  to  prove  it. 

This  application  was  rejected  by  the  local  officers  and  upon  the  ap- 
peal of  North  to  your  office,  yon,  after  considering  the  case  directed  the 
local  officers  to  order  a  hearing  on  said  contest.  This  they  did  and  set 
the  hearing  for  March  18,  1886,  at  which  both  parties  appeared  and  in- 
troduced their  evidence.  Considering  the  same  the  register  and  re- 
ceiver found  that  North  was  not  a  qualified  pre-emptor  and  that  Gleve. 
land's  homestead  right  has  been  forfeited ;  first,  by  failure  on  his  part 
to  establish  and  maintain  a  residence  on  the  land,  second,  by  sale  and 
relinquishment. 


^-H 
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From  their  decision  an  appeal  wavS  taken  to  j-our  office  wbere  on  the 
12th  day  of  February,  1889,  the  decision  appealed  from  was  modified  by 
holding  that  said  contest  '^  should  not  be  dismissed,  because  of  the  in- 
terest of  the  government  hearing."    And  your  office  further  found  that 

whilo  aU  of  the  allegations  of  the  complaint  have  not  been  proven,  a  sufflcient  nnm- 
ber  have  been  to  sustain  it  as  against  North.  .  Cleveland  is  allowed  no  preference 
right  of  entry,  however,  because  he  deliberately  relinquished  all  the  right  he  had  in 
said  land.  Your  decision  is,  therefore,  modified  as  above  indicated.  The  declaratory 
statement  of  William  North  is  hereby  held  for  cancellation,  the  priority  and  superior- 
ity of  Spencer  I.  Cleveland's  homestead  claim  denied,  and  its  re-instatement  disal- 
lowed. 

From  your  office  decision  both  parties  appeal. 

In  view  of  the  conclusion  I  reach  in  the  case,  after  examining  the 
entire  record,  I  do  not  deem  it  necessary  to  enter  into  a  discussion  of 
(he  several  errors  assigned  by  the  respective  parties;  however,  there 
is  one  which  seems  to  require  some  discussion  in  order  properly  to  meet 
the  claims  urged.  It  is  the  second  error  assigned  by  the  appellant 
Cleveland,  which  is  in  effect :  That  your  office  erred  in  finding  from  the 
evidence  that  plaintiff  ever  made  an  unconditional  relinquishment  or 
ever  delivered  such  relinquishment.  All  the  witnesses  agree  that  a  re- 
linquishment was  made,  but  it  is  claimed  and  strenuously  insisted  upon 
by  counsel  for  Cleveland,  that  it  was  conditional,  and  that  the  condition 
was  struck  out  without  the  knowledge  or  consent  of  the  maker.  Said 
relinquishment  was  written  upon  the  back  of  the  receivers'  duplicate 
receipt  for  Cleveland's  entry  and  duly  acknowledged.  It  was  introduced 
in  evidence  and  read  as  follows : 

I  hereby  relinquish  all  ray  right,  title,  and  interest  in  and  to  the  within  described 
tract  oriand  to  the  government  of  the  United  States. 

Then  follows  the  following  words  through  which  a  pen  with  red  ink 
has  been  drawn :  '<  For  the  purpose  of  making  a  new  entry  in  lieu  of 
his  said  homestead  'No.  7078.^ 

With  these  words  considered  as  a  part  ofthe  relinquishment  it  is  hard 
to  conceive  how  it  could  have  been  framed  in  more  absolute  and  uncon- 
ditional terms.  The  language  preceding  the  words  so  stricken  out, 
clearly  constitute  an  absolute  and  unconditional  surrender  of  all  right, 
title,  and  interest  in  and  to  the  land. 

The  words  stricken  out  do  not  in  any  way  modify,  suspend,  defeat, or 
limit  tbe  relinquishment  On  the  contrary,  they  simply  express  the 
purpose,  or  intention  to  do  something  in  the  future,  to  wit,  to  make  a 
new  entry  in  lieu  of  the  one  relinquished.  In  no  sense  could  the  words 
stricken  out  be  held  to  attach  a  condition  to  the  relinquishment  pre- 
ceding them. 

It  is  claimed  that  the  relinquishment  was  never  delivered  by  Cleve- 
land, and  therefore,  was  not  binding  on  him  ;  on  this  point  the  evidence 
is  conflicting;  the  local  officers  and  your  office  concurred  in  finding 
against  him,  such  finding  will  be  accepted  as  conclusive  by  the  Depart- 
ment.   Chichester  «.  Allen  (9  L.  D.,  302) ;  Conley  v.  Price  (9  L.  D.,  490). 
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I  have  carefally  examined  all  the  evidence  in  the  case,  which  is 
quite  voluminoas,  and  I  find  the  facts  to  be  substantially  as  stated  in 
the  decision  appealed  from  and  I  find  no  reversible  error  in  your  con- 
clusion, or  reason  for  disturbing  your  judgment.  It  is,  therefore,  af- 
firmed. 


PBACTICE— CERTTORARI-AMEXDMBNT. 

Peterson  t?.  Port. 

An  application  for  certiorari,  denied  on  account  of  its  informality,  can  not  be  amended 
bat  is  no  bar  to  a  new  applicatioD. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 
Land  Office^  September  30, 1890. 

This  Department  is  in  receipt  of  a  letter  from  John  H.  Hickox  jr., 
transmitting  an  affidavit  which  he  asks  to  have  considered,  nune  |?ro 
tunc,  in  connection  with  the  application  for  certiorari,  in  the  case  of 
Oatherine  Peterson  v,  George  W.  Port. 

The  decision  of  September  4, 1800  (11  L.  D.,  238),  denying  the  appli- 
cation is  not  a  bar  to  a  new  application  as  the  petition  was  not  consid- 
ered on  its  merits.  There  is  nothing,  however,  before  this  Department, 
whereof  to  make  amendment.  He  will  be  allowed  to  file  new  applica- 
tion, and  upon  the  same  being  filed,  with  proof  of  notice  to  the  adverse 
party  of  the  same,  it  will  receive  due  consideration. 

Please  notify  Mr.  Hickox  hereof. 


PRACTICE— AFFI1> A VIT  OF  CONTBST-COlTriNTrAM'CB. 

OeBHABD  V,  CONLON. 

The  dismissal  of  a  contest  is  not  warranted  by  the  fact  that  the  affidavit  of  contest  is 
not  dated. 

The  continnance  of  a  case  from  day  to  day,  with  the  knowledge  and  consent  of  the 
parties  thereto,  preclades  sabsequent  objection  to  sach  action. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  September  30, 1890. 

The  record  in  the  case  of  Henry  D.  Oebhard  v.  James  Gonlon  shows 
that  on  April  18, 1881,  Gonlon  made  homestead  entry  of  theKE.  1,  Sec. 
2,  T.  137,  E.  65,  Fargo,  Dakota. 

September  30,  1886,  Gebhard  initiated  contest  against  the  same, 
alleging  that  Gonlon  had  wholly  abandoned  said  tract ;  had  changed  his 
residence  therefrom  for  more  than  six  months  since  making  the  entry; 
that  said  tract  was  not  settled  upon  and  cultivated  as  required  by  law 
and  that  he  had  never  established  a  bona  fide  residence  oa  said  land. 
This  affidavit  of  contestant  is  without  date. 
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Tbe  affidavic  of  the  corroborating  witness  thereto  is  dated  September 
29, 1880.  The  notice  to  claimant  bears  date  September  30, 1886,  and  is 
made  retnruable  November  Otli  of  the  same  year. 

On  said  last  date  both  parties  appeared,  attended  by  coansel,  and 
defendant's  attorney  moved  to  dismiss  the  contest  becaase  tbe  affidavit 
of  Gebhard  was  not  dated.  This  motion  was  overrated  by  the  local 
officers,  and  exceptions  taken  thereto. 

The  record  shows  no  farther  action  in  the  case  until  November  12th, 
three  days  later,  at  which  time  the  attorney  for  the  defendant  filed  a 
motion  to  dismiss  the  contest  for  want  of  prosecution.  This  motion 
was  overruled,  and  exceptions  noted. 

The  testimony  was  then  proceeded  with,  and,  after  plaintiff's  wit- 
nesses had  been  examined,  coansel  for  defendant  moved  to  dismiss  the 
contest,  because  the  allegations  thereof  were  not  sustained  by  the  tes- 
timony offered  on  the  part  of  the  plaintiff! '  This  motion  was  also  over- 
ruled, and  exceptions  duly  taken  by  defendant. 

The  defendant's  coansel  chose  to  stand  upon  these  three  motions,  and 
no  witnesses  were  introduced  nor  testimony  submitted  by  him. 

Some  time  later  (the  exact  date  not  appearing),  the  register  and 
receiver  recommended  the  cancellation  of  the  entry.  The  parties  in 
interest  were  notified  of  this  decision  February  7, 1887,  and  Conlon  duly 
appealed,  and  your  predecessor  by  his  letter  of  February  13, 1889,  re- 
versed the  action  of  the  local  officers  and  dismissed  the  contest,  and 
now  the  plaintiff*,  Gebhard,  appeals  to  this  Department. 

Yonr  office  decision  is  based  upon  the  insufficiency  of  the  testimony 
to  support  the  allegations  of  contest  and  sustains  the  action  of  the 
register  and  receiver  in  overruling  the  first  and  second  motions  above 
set  forth. 

This  action  of  the  local  officers  was  right.  The  objection  that  the 
affidavit  of  contest  was  not  dated  is  purely  technical  and  of  no  force. 

The  affidavit  is  in  the  nature  of  information  to  the  register  and  re- 
ceiver that  the  law  is  not  being  complied  with,  and  is  the  basis  of  notice 
to  the  claimant  in  default.  The  notice  is  the  warrant  that  '<  recites  the 
offense,"  and  informs  the  claimant  of  the  charges  against  him,  and 
gives  jurisdiction  to  the  local  officers.  Seitz  v.  Wallace,  6  L.  D.,  299. 
This  notice  was  properly  dated. 

The  motion  to  dismiss  for  want  of  prosecution  was  based  on  the  fol- 
lowing facts,  as  appears  from  report  of  the  register  and  receiver: 

On  tbe  return  day  of  the  complaint  ^November  9, 1880,)  all  parties 
herein  appeared,  with  their  counsel.  The  case  of  Henry  Dratt  v,  John 
J.  Conlon  was  pending  before  the  local  officers,  and  was  set  for  hearing 
on  the  same  day  and  at  the  same  hour.  For  some  reason,  presumably 
by  consent,  the  case  of  Dratt  v.  Conlon  was  taken  up,  and  the  trial  oc- 
capied  three  days  time,  not  being  completed  until  the  12th  of  November. 
The  attorneys  for  the  defendant  herein  were  also  the  attorneys  for  John 
J.  Oonlon,  and  were  present  in  court  attending  to  his  interests  in  his 
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said  trial,  during  which  the  case  at  bar  was  of  necessity  held  in  abey- 
ance, awaiting  the  determination  of  the  case  of  Dratt  v.  Gonlon,  which 
occupied  the  attention,  not  only  of  the  officers,  but  of  the  lawyers  as 
well,  the  same  lawyers  being  employed  in  both  cases.  While  the  Dratt 
and  Gonlon  case  was  thus  being  tried,  no  entry  was  made  on  the  docket 
or  trial  record  of  the  office  in  the  case  at  bar,  and  because  of  the  ab- 
sence of  an  entry  of  continuance  to  a  day  fixed,  or  from  day  to  day, 
during  the  pendency  as  aforesaid  of  the  other  case,  the  attorneys  for 
Gonlon  in  theGebhard  v,  Gonlon  case,  on  the  third  day  and  during  the 
progress  of  the  Dratt-Gonlon  case,  moved  to  dismiss  the  case  at  bar  for 
'<  want  of  prosecution,''  because,  I  presume,  the  case  had  been  setfor  the 
9th  of  November,  and  the  12th  of  !N^ovember  had  arrived  and  it  had  not 
yet  been  taken  up  for  trial.  The  motion,  considered  in  connection  with 
the  circumstances  under  which  it  was  made  wafi  frivolous  and  did  not 
deserve  to  be  entertained  by  the  officers.  The  attorneys  who  filed  it 
had  been  in  court  during  all  the  time  the  other  case  had  been  on  trial, 
participating  therein,  and  had  raised  no  objection  to  the  disposition  made 
of  the  case  at  bar.  No  rights  of  the  defendant  were  prejudiced  thereby, 
and  if  it  were  necessary,  under  the  circumstances,  to  note  on  the  trial 
docket  (which  I  do  not  hold  it  to  be)  such  continuance  from  day  to  day, 
the  fact  that  this  was  not  noted  is  not  the  fault  of 'contestant,  and  such 
continuance  was  had  with  the  full  knowledge  and  consent  of  defendant's 
attorneys,  and  they  should  not  thereafter  be  heard  to  object.    Smith  v. 

Johnson,  9  L.  D.,  255. 

•  •••••  • 


CIBCULAR-ENTRY  BY  EMPLOYE  OF  THE  GENERAL  LAND  OFTICB* 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  D,  C,  September  15,  1890. 
To  the  Officers  and  EmploySs  of  the  Land  Department 
Gentlemen:  Section  452  of  the  Revised  Statutes  provides  that — 

The  officers,  clerks,  aud  employ^^s  in  the  General  Land  Office  are  prohibited  from 
directly  or  indirectly  pnrchasii^  or  becoming  interested  in  the  purchase  of  any  of  tbe 
public  land ;  and  any  person  who  violates  this  section  shall  forthwith  be  removed  from 
his  office. 

The  Honorable  Secretary  of  the  Interior,  in  the  case  of  Herbert 
McMicken  et  al.  (10  L.  D.,  97 ;  11  L.  D.,  06),  has  decided  that  the  dis- 
qualification to  enter  public  lands,  contained  in  said  section,  extends  to 
officers,  clerks,  and  employ6s  in  any  of  the  branches  of  the  public  service 
under  the  control  and  supervision  of  the  Commissioner  of  the  General 
Land  Office  in  the  discharge  of  his  duties  relating  to  the  survey  and 
sale  of  the  public  lands. 

In  accordance  with  said  decision,  all  officers,  clerks,  and  employes  in 
the  offices  of  the  surveyors-general,  the  local  land  offices,  aud  theOen- 


DECISIONS   BELATHJG   TO   THE   PUBLIC   LANDS.  349 

eral  Laud  Office,  or  aiiy  persoDs,  wherever  located,  employed  under  the 
supervision  of  the  Commissioner  of  the  General  Land  Office,  are,  during 
such  employment,  prohibited  from  entering,  or  becoming  interested,  di- 
rectly or  indirectly,  in  any  of  the  public  lands  of  the  United  States. 

Very  respectfuly, 

Lewis  A.  Geoff, 

Oommisaioner. 
Approved : 

Geo.  Chandler, 

Acting  Secretary. 


PBACTICB— PETITION'  FOB  RE-REVIEW— APPLICATION  FOR  HEARING. 

Spicee  et  al.  1!?.  Northern  Pacific  E.  R.  Co. 

A  petition  for  re-review  should  present  facts  or  qnestions  of  law  not  previonsly  con- 
sidered or  involved  in  tbe  case. 

An  application  for  a  hearing  addressed  to  thertSecretary  of  the  Interior  calls  for  the 
exercise  of  his  discretionary  authority,  and  it  is  therefore  jusfc  and  proper  that  he 
should,  in  such  a  case,  be  fully  informed  as  to  all  facts  connected  with  the  subject 
matter,  and  determine,  after  a  consideration  of  the  whole  subject,  whether  such 
facts  demand  action. 

Secretary  Noble  to  the  Commissioner  of  tJie  General  Land  Office^  October 

1,  1890. 

The  attorney  for  Spicer  et  al.  has  filed  a  motioii  for  review  of  depart- 
mental decision  of  July  17,  1800,  in  the  case  of  R.  £.  Spicer  et  al.  v. 
Cforthern  Pacific  R.  R.  Co.  (11 L.  D.,  50)  involving  theNB.  i  of  Sec.  19, 
T.  25  N.,  R,  43  E.,  Spokane  Falls,  Washington. 

The  decision  thus  complained  of  was  rendered  npon  a  motion  for  re- 
view of  departmental  decision  of  April  12,  1890  (10  L.  D.,  440),  and 
hence  the  present  motion  is  in  the  nature  of  a  petition  for  a  re-review. 

Service  of  notice  of  the  filing  of  this  motion  was  not  properly  shown 
in  accordance  with  the  rules  of  practice  requiring  such  service  to  be 
made  personally  or  by  registered  letter,  but  inasmuch  as  the  attorneys 
for  the  opposing  parties  have  seen  fit  to  oppose  the  granting  of  said  mo- 
tion on  the  ground  that  it  is  not  authorized  by  the  rules  of  practice,  and 
of  its  insufficiency,  without  objection  to  the  service,  they  have  placed 
themselves  within  the  jurisdiction  of  this  Department,  and  waived  the 
question  as  to  the  sufficiency  of  the  notice. 

This  motion  does  not  come  up  to  the  requirements  prescribed  for  pe- 
titions for  re-review  as  laid  down  in  the  case  of  Neflf  v.  Gowhick  (8  L. 
D.,  Ill)  and  re-affirmed  in  numerous  decisions,  among  which  are  Ores- 
well  Mining  Co.  v.  Johnson  (8  L.  D.,  440),  Dayton  v.  Dayton  (9  L.  D., 
93) ;  Wenie  et  al.  v.  Frost  (9  L.  D.,  688).     , 

While  this  is  true,  yet  in  view  of  the  peculiar  circumstances  in  this 
case  I  have  thought  best  to  waive  those  requirements  and  to  consider 
upon  its  merits  the  motion  thus  presented. 
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In  answer  to  the  first  and  second  reasons  urged  in  snpport  of  this 
motion  it  is  sufficient  to  say  tbat  the  original  petition  was  addressed  to 
the  Secretary  of  the  Interior  and  appealed  to  his  discretionary  power. 
For  this  reason  it  was  not  only  proper,  but  necessary  to  a  right  and  just 
exercise  of  that  power  that  he  should  fully  inform  himself  upon  all 
points  and  facts  connected  with  or  touching  upon  the  subject  matter. 
In  matters  of  this  character  it  is  the  duty  of  this  Department  to  deter- 
mine after  a  careful  consideration  of  the  whole  subject  whether  the  facts 
demand  action. 

Attention  was  necessarily  called  to  the  interest  alleged  by  the  inter* 
Tenors  in  the  land  involved  in  this  controversy.  It  was  then  decided 
that  they  had  such  interest  in  the  land  as  entitled  them  to  be  heard  in 
opposition  to  the  petition  then  under  consideration,  and  no  sufficient 
reason  for  a  different  conclusion  is  presented  in  the  argument  in  sup- 
port of  the  third  reason  in  this  motion.  To  set  aside  the  title  of  those 
through  whom  these  intervenors  claim  would  be  to  render  their  title 
uncertain  and  depreciate  their  property.  The  action  sought  to  be 
brought  about  by  these  petitioners  would  result  in  the  divesting  of  these 
intervenors  of  the  title  now  held  by  them  and  the  substitution  therefor 
of  an  equitable  title,  based  upon  occupation  alone.  They  are  certainly 
entitled  to  be  heard  in  defense  of  the  title  now  held  by  them. 

The  fourth  reason  alleged  in  support  of  this  motion  is  based  upon 
the  theory  that  the  statement  of  Enoch,  the  Indian,  to  the  effect  that 
he  had  not  severed  his  tribal  relations,  was  never  properly  executed 
inasmuch  as  the  person  before  whom  it  purports  to  have  been  sworn 
to  was  not  at  that  time  qualified  to  administer  oaths.  It  would  be  suffi- 
cient in  reply  to  this  to  say  that  Enoch  supposed  he  was  making  an 
affidavit  before  a  proper  officer,  and  tliat  the  effect  of  his  statement 
thus  made  upon  his  credibility  is  the  same  as  if  such  officer  had  been 
duly  qualified.  Besides  this,  however,  the  facts  and  circumstances 
presented  show  so  conclusively  that  Enoch  had  not  abandoned  his 
tribal  relations  that  his  statements  to  the  contrary  would  be  success- 
fully overcome  had  he  made  no  contradictory  statement. 

In  answer  to  the  fifth  allegation  in  this  motion  it  is  only  necessary  to 
say  that  the  question  to  be  determined  was  as  to  whether  under  all  the 
facts  the  discretionary  authority  vested  in  the  Secretary  of  the  Interior 
should  be  exercised  in  ordering  a  hearing  and  that  all  facts  relating  to 
the  matter  in  issue  were  properly  to  be  considered.  This  answer  ap- 
plies also  to  the  sixth  and  seventh  allegations.  All  the  papers  men- 
tioned  in  those  allegations  were  necessarily  considered  in  arriving  at 
a  conclusion  in  this  matter. 

It  is  true  that  the  affidavits  presented  by  the  interveners  as  to 
Enoch's  tribal  relations  were  not  filed  until  on  or  about  the  day  of  the 
oral  argument  herein,  but  the  petitioners  had  ample  time  between  that 
date  and  the  date  of  the  decision  to  present  any  affidavits  or  other 
pai)ers  they  desired  and  they  did  in  fact  on  June  26th  file  with  their 
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brief  au  affidavit  by  Enoch  apon  the  very  point  mentioned  in  paragraph 
8  of  this  motion.  This  paragraph  then  presents  no  good  grounds  for 
the  action  they  now  ask  shall  be  had. 

The  oral  argument  was  not  restricted  to  the  points  mentioned  in  tbe 
ninth  allegation,  but  included  all  the  points  presented  by  the  petition 
of  Spicer  ei  dL,  as  well  as  the  right  of  Glover  6t  al.^  to  intervene.  If  the 
petitioners  were  taken  by  surprise  by  the  matter  presented  in  behalf 
of  the  interveners,  an  application  ^for  further  time  to  prepare  to  meet 
sach  matters  should  have  been  presented  in  due  season.  As  a  matter 
of  fact  though,  as  hereinbefore  stated,  ample  timA  elapsed  between  the 
date  of  the  presentation  of  the  motion  to  intervene  and  the  date  of  the 
rendition  of  the  decision  now  complained  of,  to  allow  of  the  filing  of 
affidavits  or  other  matter  by  the  original  petitioners  and  was  in  fact 
utilized  by  them  to  the  extent  of  filing  the  affidavit  of  Enoch.  This 
ninth  allegation  then  presents  no  good  reason  for  granting  this  motion. 

The  tenth,  eleventh,  and  twelfth  allegations  have  been  answered  in 
effect  in  the  discussion  of  the  previous  paragraphs.  As  hereinbefore 
said.  Glover  et  aLj  showed  such  interest  in  the  question  presented  as 
clearly  entitled  them  to  be  heard.  In  order  to  properly  decide  upon 
the  original  i>etition  filed  herein,  it  was  necessary  to  take  into  consid- 
eration all  the  facts  touching  upon  the  matters  in  dispute. 

After  a  ct^reful  consideration  of  the  matters  presented  by  this  motion, 
each  of  which  was  fully  presented  by  the  papers  and  records  iu  tbe  case 
and  the  oral  argument  upon  the  motion  for  review  and  necessarily  con- 
sideredrin  arriving  at  a  conclusion  thereon,  I  perceive  no  good  and  suffi- 
cient reason  for  granting  the  prayer  of  this  motion  and  the  same  is 
therefore  denied. 

On  September  9th,  the  attorney  for  Spicer  et  aL,  filed  in  this  office  a 
letter  offering,  in  the  event  the  decision  complained  of  is  revoked,  to 
amend  their  petition  to  make  it  applicable  to  the  east  half  alone  of  the 
tract  in  controversy  thus  relieving  firom  all  question  the  west  half  of 
said  tract,  upon  which  it  is  said  all  the  improvements  of  the  interveners 
are  situated.  This  action  would  not  change  the  facts  in  the  case  or 
affect  the  conclusion  heretofore  reached,  and  the  proposition  can  not  be 
entertained. 


COAL  LAND  DECLARATORY  STATEMENT— SECOND  FIIiTNG. 

Walter  Dearden. 

A  second  coal  declaratory  statement  cannot  be  filed,  in  the  absence  of  a  valid  reason 
for  failore  to  perfect  title  under  the  llrst. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlcej  October  1, 1890. 

1  have  considered  the  appeal  of  Walter  Dearden  from  your  decision 
of  July  18, 1889,  rejecting  his  application  to  file  coal  declaratory  state- 
ment for  the  NE.  J  Sec.  35,  T.  33  S.,  R.  66  W.,  Pueblo,  Colorado,  land 
district. 
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He  made  said  application  odl  January  22, 1889,  and  the  same  was 
rejected  by  the  local  officers  for  the  reason  that  he  had  made  a  previous 
filing  of  like  kind  and  had  thereby  exhausted  his  right  of  entry,  from 
which  action  he  appealed.  Your  office  sustained  the  action  of  thelooal 
office,  and  he  again  appealed. 

The  record  shows  that  on  January  26,  1888,  he  filed  a  coal  declara- 
tory statement  for  the  NE.  ^  of  Bee.  25,  same  township  and  range,  and. 
that  he  relinquished  the  same  January  14,  1889.  He  says  he  relin- 
quished because  unable  to  pay  for  the  land. 

This  case  is  very  similar  to  the  case  of  Albert  Eisemann  (10  L.  D., 
539),  and  the  claims  of  the  attorneys  are  in  substance  identical,  to  wit : 
that  a  mere  declaration  of  intention  to  purchase  which  is  not  consam- 
mated  by  actual  entry  should  not,  under  the  law  of  Congress,  exhaast 
the  right  of  entry. 

In  the  case  of  Eisemann  {supra)^  after  discussing  the  question  fully, 
it  is  said : — 

EisemanD  does  Dot  present  any  excuse  for  not  coDsummatiug  his  first  filing,  but  base 
his  claim  to  wake  a  second  filing  solely  upon  the  groiiod  ....  that  acoal  laud 
filing  unless  completed  and  payment  is  made  for  the  land  embraced  therein,  does  not 
exhaust  the  rights  of  the  applicant  .  .  .  As  we  have  seen,  the  regulations  limit 
a  party  to  one  filing  and  this  is  not  in  conflict  with  the  statute,  but  needful  for  carry- 
ing its  provisions  into  effect. 

Dearden  gives  no  satisfactory  excuse  for  not  consummating  his  first 
filing,  he  held  it  almost  a  year,  and  relinquishing  it,  a«ks  to  make  an- 
other filing,  giving  no  assurance  that  he  would  not  do  the  same  with  it, 
and  then  apply  for  a  third,  thus  keeping  a  tract  perpetually  under  a 
filing.  As  you  say  in  your  opinion  it  would  be  equivalent  to  giving  an 
option  to  the  entryman  for  one  year  for  $3.00  and  then  allowing  him  to 
take  another  on  another  tract  for  a  like  sum,  so  on  indefinitely.  There 
can  be  no  good  reason  for  such  a  practice,  it  is  certainly  contrary  to  the 
intention  of  Congress  when  it  enacted  the  law,  and  is  in  violation  of 
the  regulations  relating  to  coal  land  entries. 

Your  decision  is  affirmed. 


HOMESTEAD  ENTIiY-  RELINQITISHMEXT- PROTEST  OF  WIFE. 

DODaE  V.  LOHNES. 

The  protest  of  the  entryman's  wife  against  the  relinquishment  of  a  homestead  entry 
can  not  defeat  the  legal  operation  of  saoh  instrument. 

First  Assistant  /Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  1, 1890. 

James  M.  Dodge  made  homestead  entry  for  the  8ji  of  the  NE|  and 
SJ  of  the  NWJ  of  Sec.  35,  T.  5  S.,  R.  20  W.,  Kirwin,  Kansas,  on  Sep- 
tember 27,  1882.  He  filed  his  relinquislnncul.  of  the  saftie  in  the  local 
office  on  July  16, 1885.    The  entry  was  canceled,  and  on  that  duy  John 
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S.  Lohnes  made  homestead  entry  for  the  same  tract,  having  purchased 
the  improvements  thereon  from  the  entryman. 

Prior  to  the  filing  of  the  relinquishment,  and  before  Lohnes  made  his 
entry,  Emily  E.  Dodge  made  application  at  the  local  office  to  restrain 
her  husband  from  relinquishing  his  homestead  entry,  and  that  she  be 
allowed  to  retain  the  homestead  in  her  own  right  and  for  the  benefit  of 
herself  and  children.  It  was  urged  in  support  of  the  motion,  that  the 
rights,  equities  and  interests  of  the  applicant  in  the  homestead  are  fully 
recognized,  guaranteed,  and  protected  by  section  nine,  Article  fifteen, 
of  the  Constitution  of  the  State  of  Kansas. 

Corroborating  witnesses  to  this  petition,  which  was  regarded  in  the 
nature  of  a  contest,  were  not  secured  on  that  day.  There  is  some  con- 
troversy as  to  when  the  petition  duly  corroborated  was  filed ;  but  the 
proof  is  clear  that  both  Lohnes  and  the  entryman.  Dodge,  knew  that 
Emily  E.  Dodge  opposed  the  sale  of  the  improvements  and  the  relin- 
quishment of  the  entry  before  Lohnes  made  his  entry  of  the  land,  and 
the  latter  made  his  entry  with  full  knowledge  of  her  disapproval. 

Contestant's  application  was  transmitted  to  your  office  on  August  30, 
1886,  and  you  ordered  a  hearing  to  determine  the  matters  alleged. 

On  February  2G,  1887,  the  register  and  receiver  dismissed  the  contest, 
and  by  your  office  decision  of  May  4, 1889,  you  affirmed  that  judgment, 
and  contestant  again  appealed. 

The  evidence  shows  that  contestant  was  married  to  James  M.  Dodge 
on  November  12, 1875.  She  lived  with  him  on  the  land  from  about  the 
date  of  entry  until  he  relinquished  the  same  and  sold  the  improvements. 
Both  husband  and  wife  expended  means  in  improvements  upon  the  land. 
The  evidence,  however,  further  shows  that  James  M.  Dodge  was  a 
drinking  character,  a  gambler,  profligate  and  given  to  raising  disturb- 
ances. He  was  killed  by  one  Frank  Sims,  a  few  days  after  making  his 
relinquishment. 

The  first  section  of  the  act  of  May  14, 1880  (21  Stats.,  140),  provides 
that: 

When  a  pre-emptioD,  homestead  or  timber  culture  claimant  shaH  file  a  written  re- 
linquishment of  his  claim  in  the  local  land  office,  the  land  covered  by  such  claim  shall 
be  held  as  open  to  settlement  and  entry  without  lurther  action  on  the  part  oi'  the 
Commissioner  of  the  General  Land  Office. 

When  a  relinquishment  is  filed  in  the  local  office,  the  entry  should  at 
once  be  canceled,  and  the  land  thereafter  held  open  to  settlement. 
(Sears  v.  Almy,  6  L.  D.,  1).  An  application  to  enter,  accompanied  by  a 
relinquishment,  is  immediately  effective  on  the  filing  of  the  relinquish- 
ment. 

The  constitutional  provision  invoked  in  behalf  of  contestant  can  have 
no  relation  whatever  to  the  present  case ;  it  provides  that : 

a  homestead  to  the  extent  of  one  hundred  and  sixty  acres  of  farming  land,  occnpied 
as  a  residence  by  the  family  of  the  owner,  together  witli  all  the  improvements  on  the 
same,  shall  be  exempted  from  forced  sale  under  any  process  of  law,  uiid  shall  not  be 
t^Uenated  without  the  joint  coubent  of  husband  and  wife  when  that  relation  exists. 
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Had  contestaDt  been  a  deserted  wife  and  dependent  upon  her  own  re- 
sources for  support,  she  would  have  been  qualified  to  make  homestead 
entry.    (Wilber  v.  Goode,  10  L.  D,,  527). 

The  act  approved  June  8, 1880  (21  Stats.,  166),  provides  that  any  per- 
son who  may  be  legally  authorized  to  act  may  make  proof  and  payment 
for  one  who  has  initiated  a  claim,  and  afterwards  becomes  insane.  Bat 
in  this  case,  contestant  was  not  a  deserted  wife;  neither  was  her  has* 
band  insane ;  he  executed  a  written  relinquishment  of  his  homestead 
entry  when  he  had  a  mere  inchoate  right  to  the  land — having  lived 
on  his  homestead  less  than  three  years.  Prior  to  patent,  the  title  to 
the  public  domain  remains  in  the  United  States.  (Frisbie  v.  Whitney, 
9  Wall.,  187).  Hence  the  homesteader  was  not  ^^  the  owner"  when  he 
signed  the  relinquishment,  and  therefore,  the  constitutional  provision 
sought  to  be  invoked  has  no  relation  to  him  nor  to  any  one  living  on 
land  prior  to  patent. 

When  the  homesteader  in  this  case  relinquished  his  right,  it  may  be 
conceded  that  his  wife  objected  to  it;  also  that  Lohnes  had  notice  of 
this  and  that  contestant  wanted  to  enter  the  land.  It  may  be  conceded 
that  it  worked  a  hardship  upon  her,  but  there  is  no  law  to  prevent  such 
hardships,  and  one  who  has  initiated  a  claim  for  the  public  lauds  may 
relinquish  that  claim,  and  the  land,  ipso  facto,  is  subject  to  entry  by  any 
qualified  person. 

Your  said  office  decision  is  accordingly  affirmed. 


BAILBOAD  GRANT-^ETTLEMBNT  RIGHT..  ALIEN. 

Central  Pacific  R.  E.  Co.  v.  Taylor  et  al. 

The  settlement  of  an  alien  who  has  not  decla/ed  his  intention  to  become  a  oitizeo, 
existing  at  the  date  when  a  railroad  grant  becomes  effective,  does  not  except  the 
land  covered  thereby  from  the  operation  of  the  grant ;  and  the  sabsequent  qaali- 
fication  of  the  settler  will  not  relate  back  so  as  to  defeat  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

2, 1890. 

I  have  considered  the  case  of  the  Central  Pacific  Railroad  Company 
V.  John  A.  Taylor  and  James  Wadman,  on  appeal  by  the  former  from 
your  office  decision  of  April  22, 1887,  rejecting  its  claim  to  the  S.  ^  NE. 
i  and  lots  1  and  2,  Sec.  3,  T.  6  N.,  B.  2  W.,  Salt  Lake  City,  Utah. 

The  tracts  are  within  the  limits  of  the  grant  for  said  company  by  act 
of  July  1, 1862  (12  Stats.,  489),  enlarged  by  act  of  July  2, 1804  (13  Stats., 
356),  the  rights  of  which  attached  on  definite  location  October  20, 1868. 
See  Central  Pacific  B.  B.  Co.  (5  L.  D.,  661).  On  said  date  there  was 
po  claim  of  f ecord  adverse  to  that  pf  the  company^ 
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It  appears  that  on  May  8, 1869,  one  Harvey  Mardock  filed  declaratory 
statement  for  the  tracts  allegiug  settlement  April  30, 1863,  and  that  on 
May  14, 1869,  James  Wadman  filed  declaratory  statement  for  the  same, 
alleging  settlement  June  1, 1863.    Neither  of  these  claims  was  perfected. 

On  application  by  the  company  to  list  the  tracts  a  hearing  was  or- 
dered to  clear  the  record  of  said  filings.  At  the  hearing,  on  February  2, 
1885,  John  A.  Taylor  appeared  and  offered  homestead  entry  for  the  land, 
alleging  settlement  in  1879.  From  the  evidence  taken  it  appears  that 
Wadman  lived  on  said  land  with  his  family  from  1867  to  1871  with  the 
intention  of  securing  it  under  the  public  land  laws,  but  that  he  did  not 
declare  his  intention  to  become  a  citizen  until  October  27,  J  868,  seven 
days  after  the  definite  location.  In  1871  Wadman  sold  his  improve- 
ments to  other  parties  who  in  1879  sold  to  Taylor  the  present  claimant. 
Taylor  has  maintained  continuous  residence  on  the  tract  with  his  family 
since  1879.  He  has  enclosed  it,  divided  it  by  fences  into  tour  fields  and 
has  a  dwelling  house  and  twenty-five  acres  in  cultivation.  His  improve- 
ments are  valued  at  $1500.00. 

Your  office  held  that  the  claim  of  Wadman  excepted  the  land  from' 
the  operation  of  the  grant  under  the  rule  in  the  case  of  Marleyhan  v, 
Galifamia  &  Oregon  E.  E.  Co.  (2  0.  L.  L.,  930).  That  case,  decided  by 
Secretary  Schurz  on  February  13, 1878,  held  that  (syllabus),  ^*  naturali- 
zation has  a  retroactive  effect,  and  makes  the  claim  of  a  pre-emptor  as 
valid  as  if  he  had  been  naturalized  before  settlement." 

On  May  13, 1881,  in  the  case  of  McMurdie  v.  Central  Pacific  E.  E.  Co. 
(8  0.  L.  O.,  36),  it  was  held  the  settlement  of  cue  who  has  not  declared 
his  intention  to  become  a  citizen  would  not  operate  to  except  laud  from 
the  grant.  In  Titamore  v.  Southern  Pacific  (10  L.  D.,  4G3),  it  was  held 
that  the  settlement  of  an  alien  would  not  prevent  selection  by  the  com- 
pany of  an  indemnity  tract,  and  that  ^<  his  subsequent  qualifications 
could  not  relate  back  so  as  to  defeat  an  intervening  right,"  viz.,  the 
company's. 

As  Wadman  did  not  declare  his  intention  to  become  a  citizen  until 
after  the  rights  of  the  road  attached  on  definite  location,  1  must  hold,  on 
the  aathority  of  these  later  decisions,  that  his  claim  was  not  sufficient 
to  except  said  trust  from  the  operation  of  the  grant. 

That  decision  appealed  from  is  accordingly  reversed. 


1 
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TIMBER  CULTURE  KNTRY-IIOMESTEAD  RIGHT. 

LiNViLLB  V.  Clearwaters  et  al.    (On  review). 

The  allowance  of  a  timber  caltuie  entry  segregates  the  land  covered  thereby,  even 
though  snch  entry  may  not  be  made  of  record ;  and  the  failure  of  the  local  of- 
fice to  place  the  entry  of  record  will  not  affect  the  rights  of  the  entryman  there- 
under. 

The  Bubdeqnent  homestead  entry  of  another  for  such  land,  without  actual  nolice  of 
the  prior  entry,  or  any  claim  thereunder,  followed  by  due  complfance  with  law, 
constitutes  a  legal  claim  that  will  attach  on  the  relinquishment  of  the  prior  entry, 
and  exclude  the  right  of  a  contestant  against  said  entry. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  October 

1, 1890. 

This  motion  is  filed  by  A.  J.  Linville  for  review  of  the  decision  of  the 
Department  in  the  above  case,  re-instating  the  homestead  entry  of  J. 
W.  Williams,  for  the  NW.  i.  Sec.  15,  T.  1  N.,  R.  3  E.,  Tucson,  Arizona. 
(10  L.  D.,  59). 

The  material  facts  in  this  case  as  recited  in  said  decision  are  as  fol- 
lows: 

Clearwaters  made  timber  cnlture  entry  of  the  tract  in  controversy 
Jnly  18, 1878,  bnt  the  local  officers  neglected  to  enter  it  upon  the  tract 
books  of  the  office,  and  on  April  25, 1883,  Williams  made  honiesteiul 
entry  of  the  land,  established  residence  with  his  family,  and  made  valu- 
able improvements  thereon.  Clearwaters  made  no  eifort  to  break  or 
cultivate  the  land,  and  there  was  nothing  upon  the  land  to  indicate  to 
Williams  that  there  was  an  adverse  claim. 

On  September  22, 1885,  you  held  Williams'  entry  for  cancellation,  be- 
cause of  conflict  with  the  timber  culture  entry  of  Clearwaters,  but  the 
local  officers,  instead  of  notifying  J.  W.  Williams,  sent  the  notice  to  J. 
D.  Williams,  in  consequence  of  which  no  appeal  was  taken,  and  on  Jan- 
uary 21, 1886,  his  entry  was  canceled. 

On  August  13,  1886,  Williams  applied  to  have  his  entry  re-instated, 
alleging  that  his  family  had  resided  on  the  land  with  him  since  his  entry, 
made  April  25, 1883,  and  that  he  had  made  valuable  improvements 
thereon  ;  that  from  1877  to  date  of  entry  he  had  lived  within  one  mile 
of  said  land,  and  during  that  time  neither  Clearwaters,  nor  any  one  else, 
had  ever  made  any  attempt  to  cultivate  or  plant  timber  on  any  part  of 
it,  and  that  the  first  knowledge  or  intimation  he  had  of  any  conflicting 
claim  was  from  the  letter  of  the  register  of  the  local  office,  received 
August  8, 1886. 

This  affidavit  was  corroborated  by  three  persons,  who  lived  near  the 
land. 

On  Jnly  29,  1886,  A.  J.  Linville  filed  a  contest  against  the  timber 
culture  entry  of  Clearwaters,  and  upon  a  hearing  had  thereon  the  local 
officers  recommended  the  cancellation  of  Clearwaters'  entry,  and  allowed 
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Liiiville  the  preference  riglit  of  entry,  subject  to  wluitcvcr  intervening 
right  Williams  may  have  by  reason  of  his  application  to  re-instate  his 
homestead  entry. 

Your  office  denied  the  application  of  Williams  to  have  his  homestead 
entry  re-instated,  but  he  was  allowed  thirty  days  in  which  to  contest 
Glearwaters^  entry,  Williams  was  notified  of  this  December  16, 1887, 
bat  he  did  not  file  contest  affidavit  until  March  14, 1888,  which  was  re- 
jected by  the  local  officers,  because  it  was  not  filed  in  time.  Upon  appeal, 
your  office  held  that  as  Williams  was  allowed  thirty  days  after  the  de- 
cision of  your  office  became  final,  he  was  allowed  ninety  days,  at  least, 
in  which  to  file  contest. 

Upon  the  appeal  of  Linville  from  this  decision,  the  Department  in  the 
decision  now  under  review  held  that  there  was  no  rule  or  law  of  the 
Department  that  would  give  to  Williams  the  preference  right  of  con- 
test, but  that  the  rights  of  Williams  are  superior  to  those  of  Linville, 
for  the  reason  that  under  the  circumstances  his  entry  was  good  against 
all  persons,  except  Clear  waters,  from  the  first,  as  the  land  was  not  at 
the  time  of  his  entry  in  reservation  by  reason  of  any  act  of  Oongress, 
nor  settled  upon,  improved,  and  in  the  possession  of  another ;  nor  was 
there  upon  the  land  any  indication  that  any  adverse  claim  existed. 

Clearwaters  relinquished  his  entry  November  10, 1887. 

A  review  of  this  decision  is  asked  upon  the  following  grounds  : 

1.  Because  Williams  had  exhausted  his  right  to  make  homestead 
entry. 

2.  Because  he  had  no  right  to  settle  upon  the  land,  as  it  was  at  the 
time  occupied  and  improved  by  Walter  Hastings. 

3.  Because  Williams'  affidavit,  stating  that  he  had  no  notice  of  any 
conflicting  claims,  is  disproved  by  the  affidavit  of  Aversch,  showing 
that  at  the  time  of  his  set  tleiuen 1 1  hirty  acres  of  the  land  were  cultivated, 
a  well  dug,  and  a  house  erect>ed,  which  was  in  possession  of  Walter 
Hastings^  who  chaimed  it  as  his  home. 

4.  Because,  while  the  entry  of  Clearwaters  was  not  placed  on  the 
tract  books,  the  number  of  said  entry  was  marked  upon  the  plat,  which 
was  open  to  the  inspection  of  every  one. 

As  to  the  issues  presented  in  the  first,  second,  and  third  grounds  set 
forth  in  the  motion  for  review,  it  is  sufficient  to  say  that  they  do  not 
materially  afiect  the  real  issue  in  this  case,  and  it  is  unnecessary  to 
consider  them.  If  Williams  is  not  qualified  to  make  entry,  or  if  there 
are  adverse  claims  to  the  land,  they  can  be  presented  in  a  contest 
against  his  entry. 

The  material  question  involved  14:1  this  case  is,  whether  Williams 
could  initiate  such  a  claim  or  right  by  settlement  and  entry,  notwith- 
standing the  land  at  the  time  was  covered  by  a  prior  timber-culture 
entry,  as  would  defeat  the  preference  right  of  a  third  party  who  sought 
to  contest  the  former  entry.  Upon  this  question  the  Department  held 
that  ^^  A  homestead  entry  miule  on  land  covered  by  the  prior  timber 
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culture  entry  of  another  not  of  record,  and  under  which  no  right  of 
possession  was  asserted  or  acts  in  compliance  with  law  performed,  is 
good  as  against  every  one  except  the  timber  culture  entryman,  and  the 
right  of  a  third  party  to  contest  said  timber  cultare  entry  is  excluded 
thereby." 

It  is  contended,  however,  by  contestant  that  the  Department  erred 
in  holding  that  the  timber  culture  entry  of  Olearwaters  was  not  of 
record,  because  while  it  did  not  appear  on  the  tract  books,  the  number 
of  the  entry  was  marked  upon  the  plat,  which  was  open  to  the  inspec- 
tion of  every  one.  This  may  be  true,  but  it  was  not  such  a  record  of 
the  entry  as  would  charge  Williams  with  notice  in  determining  the 
question  whether  he  acted  in  good  faith  in  making  his  entry  without 
first  applying  to  contest  the  timber  culture  entry  of  Olearwaters. 

The  entry  of  Olearwaters  having  been  allowed,  segregated  the  land, 
even  though  it  may  not  have  been  entered  of  record,  and  the  failure  to 
place  it  of  record  would  not  affect  his  rights ;  but  from  the  fact  that  the 
entry  was  not  placed  of  record  on  the  tract  books,  and  that  Williams 
had  no  actual  notice  thereof,  or  notice  of  any  assertion  of  claim  by 
Olearwaters,  and  he  having  been  allowed  to  make  homestead  entry  of 
the  land  upon  which  he  has  resided  continuously,  with  his  family,  and 
made  valuable  improvements  thereon,  relying  upon  the  validity  of  said 
entry,  it  constituted  a  legal'claim  that  would  attach  to  the  land  the  in- 
stant it  became  a  part  of  the  public  domain.  Pool  v,  Maloughny,  11 L. 
D.,  197.  Nor  could  the  application  of  a  third  party  to  contest  the  entry 
of  Olearwaters  intervene  to  defeat  this  right.  No  one  had  a  right  to 
complain  of  the  allowance  of  the  entry  of  Williams,  except  Olearwaters 
and  the  government,  and  it  was  on  this  view  that  it  was  held  that,  "  as 
to  all  parties,  except  Olearwaters,  the  land  was  public  land  at  the  date 
of  Williams'  entry." 

The  motion  is  denied. 

RAILROAD  GRAXT— ACT  OF  MARCH  3,  1887. 

HAV70RTH  V.  St.  Joseph  akd  Denver  Oity  R.  E.  Oo. 

The  Department  has  jiirisdictiou  to  entertain  an  application  for  the  re-instatement  of 
an  entry  under  the  act  of  March  3,  1887,  if  there  has  been  no  formal  a^jastment 
of  the  grant. 

An  applicant  for  the  right  of  re-instatement  under  said  act  will  not  be  heard  to  deny 
that  he  voluntaiily  abandoned  his  homestead  entry  where  he  has  sold  and  trans- 
ferred for  a  yalaable  consideration  *'aU  his  estate,  title,  and  interest''  in  and  to 
•  the  land  covered  thereby. 

Secretary  Nohle  to  tJie  Commissioner  of  the  General  Land  Office^  October 

2,  1890. 

By  letter  of  September  7, 1887,  your  oflBce  transmitted  the  applica- 
cation  of  Ira  Haworth  for  the  re-instatement  of  his  homestead  entry  for 
the  W.  i  of  the  S  W.  \  and  the  SB.  \  of  the  N  W.  J  of  Sec.  19,  T.  4  S.,  B.  4 
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E.,  Concordia,  Kansas  land  district,  and  recommended  that  the  St. 
Joseph  and  Denver  City  Bailroad  company,  for  whose  benefit  the  land 
had  been  certified  be  called  uiK>n  in  accordance  with  the  provisions  of 
the  second  section  of  the  act  approved  March  3, 1887  (24  Stat.,  556), 
to  relinqaish  or  reconvey  said  land  to  the  United  States.  By  depart- 
mental letter  of  March  2, 1888,  the  papers  were  returned  to  your  ofQce 
with  instructions  to  proceed  as  directed  in  departmental  decision  of 
February  21, 1888  in  the  case  of  the  Winona  and  St.  Peter  B.  B.  Co.  (6 
L.  D.,  544). 

By  letter  of  June  19, 1890  you  forwarded  the  papers  in  the  case  re- 
porting that  notice  had  been  given  to  John  B.  Bloss,  formerly  attorney 
tor  the  railroad  company  and  to  Clay,  Bobiuson  and  Co.^the  reputed 
present  owners  of  the  land  to  show  cause  why  proceedings  under  the 
act  of  March  3, 1887,  should  not  be  instituted.  With  these  papers  was 
a  communication  from  Mr.  Bloss  stating,  '^  I  ceased  to  be  attorney  of 
said  company  on  obtaining  an  adjustment  of  its  land  grant  some  years 
before  the  passage  of  said  act  of  March  3, 1887,  and  consequently  I 
herewith  return  your  letter  for  service  on  whom  it  may  concern.'^  Mr. 
Bloss,  however,  proceeded  to  set  up  certain  facts  coming  to  his  knowl- 
edge while  acting  as  attorney  for  said  company  which  as  he  claims, 
show  this  Department  has  no  jurisdiction  of  the  matter.  By  letter  of 
June  30, 1890,  you  transmitted  the  reply  of  Clay,  Bobinson  and  Co., 
claiming  to  be  the  present  owners  of  the  land,  the  delay  in  the  filing  of 
which  was,  it  is  claimed,  occasioned  by  a  mistake  in  the  notice  first 
sent  them,  the  land  being  described  therein  as  in  section  nine  instead 
of  nineteen. 

It  is  contended  that  the  action  contemplated  should  not  be  taken  for 
various  reasons  in  substance  as  follows : 

Ist.  Because  the  grant  to  said  company  had  been  fully  adjusted  prior 
to  the  passage  of  the  act  of  March  3, 1887. 

2d.  Because  Haworth  applied  in  1878  to  have  his  entry  reinstated 
which  application  was  rejected  by  which  action  his  rights  in  the 
premises  were  fully  adjudicated. 

3rd.  Haworth  has  executed  and  filed  a  relinquishment  of  all  rights 
under  his  entry. 

4th.  Haworth  is  estopped  from  asking  this  relief  because  the  present 
owners  claim  through  him,  he  having  entered  into  a  contract  to  pur- 
chase said  land  from  the  railroad  company,  which  contract  he  after- 
wards assigned  and  also  executed  a  quit  claim  deed  of  his  right  in  the 
land. 

5th.  That  this  application  does  not  conform  in  any  particular  with 
the  regulations  of  February  13, 1889  (8  L.  D.,  348),  governing  such  ap- 
plications. 

This  petition  is  not  in  conformity  with  the  regulations  prescribed, 
but  since  it  was  filed  before  any  regulations  to  govern  proceedings 
under  the  act  in  question  had  been  formulated,  consideration  should 
not  be  denied  it  on  this  ground. 
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All  inquiry  at  tlic  railroad  division  of  yonr  office  elicited  the  informa- 
tion that  while  the  claims  of  said  company  auder  its  grant  have  been 
virtaally  determined,  yet  there  has  been  no  formal  adjustment  of  that 
grant.  I  am  not  inclined  under  these  circumstances  to  decline  to  con- 
sider this  petition  on  the  ground  of  lack  of  jurisdiction  in  the  Depart- 
ment under  the  act  of  March  3, 1887. 

If  Haworth  comes  within  the  provisions  of  this  act  of  March  3, 1887, 
he  can  not  be  deprived  of  the  benefits  of  such  act  by  the  fact  that  he  had 
bocii  denied  the  same  relief  uuder  the  provisions  of  the  act  of  April 
21,  1876.  The  object  of  the  later  act  was  to  afford  relief  to  those  whose 
entries  had  been  erroneously  canceled,  (Gale  v,  Northern  Pacific  K,  R. 
Co.  10  L.  D.,  S07),  and  it  might  be  properly  added  that  said  later  act  is 
peculiarly  applicable  to  those  cases  where  rfelicf  is  not  afiforded  by  any 
former  remedial  law. 

One  is  not  necessarily  estopped  from  claiming  the  benefit  of  the 
provisions  of  this  act  by  the  fact  that  he  has  abandoned  the  land  and 
executed  a  relinquishment  of  his  rights  under  the  entry  sought  to  be 
re-instated,  if  such  action  was  caused  by  a  ilecision  of  the  proper  officers 
that  the  land  passed  to  the  railroad  company  under  its  grant.  Harris 
V.  Northern  Pacific  R.  R.  Co.  (10  L.  D.,  264)  5  Gale  v.  Northern  Pacific 
R.  R.  Co.  (10  L.  D.,  307). 

In  this  case  Haworth 's  entry  was  canceled  in  1873,  but  his  relinquish- 
ment was  not  executed  until  1882,  and  then  it  was  apparently  made 
in  furtherance  of  his  application  for  the  repayment  of  the  fees  and 
commission  paid  in  making  such  entry,  and  upon  the  requirement 
of  your  office.  Haworth  had,  however,  in  the  meantime,  on  Febru- 
ary 27,  1880,  contracted  to  purchase  said  land  from  the  railroad  com- 
pany, receiving  a  bond  for  a  deed,  and  had  on  June  14, 1880,  sold 
and  conveyed  by  quitclaim  deed  for  the  expressed  consideration  of 
$400,  all  his  interest  in  s<iid  land ;  and  ha<l  on  June  23,  1880,  assigned 
the  bond  for  a  deed.  It  is  through  the  parties  to  whom  Haworth  thus 
transferred  his  claim  to  this  land  that  the  parties  now  opposing  this 
petition  for  re  instatement  of  the  homestead  entry  claim  title.  By  this 
recognition  of  the  title  of  the  railroad  company,  and  apparent  aban- 
donment of  his  claim  to  said  land  uuder  the  homestead  law,  Haworth 
induced  these  parties  to  invest  their  money  in  the  purchase  of  this  land, 
and  he  can  not  now  in  good  conscience  be  heard  to  say  to  the  injury  of 
those  parties  that  he  did  not  voluntarily  abandon  his  claim  under  the 
homestead  entry.  What  might  have  been  his  standing  here  had  no 
third  parties  been  induced  by  him  to  invest  money  in  this  land,  it  is 
not  now  necessary  to  determine.  Haworth  will  not,  after  this  sale  and 
transfer  for  a  valuable  consideration  of ''  all  his  estate,  title  and  in- 
terest" in  and  to  said  land  be  heard  to  say  that  he  did  not  voluntarily 
abandon  his  claim  thereto.  Under  the  circumstances  here  presented  I 
must  decline  to  direct  or  recommend  any  further  proceedings  in  this 
matter^  and  the  petition  under  consideration  is  hereby  denied. 
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FINAL  PROOF— ACT  OF  MAY  26,  1800. 

Edward  Bowkbb. 

rhe  purpose  of  the  act  of  May  26,  1890,  aathorizing  final  proofs  to  be  taken  before 
''any  connnissiouer  of  the  United  States  circuit  court''  is  to  dodignate  an  addi- 
tional or  new  officer  before  whom  such  proofs  might  be  taken,  and  not  to  change 
in  any  manner  existing  provisions  defining  the  place  for  taking  such  proofs. 

The  circular  of  Jnne  35,  1890,  issued  under  said  act,  must  be  construed  to  mean  that 
said  act  does  not  authorize  the  making  of  the  proofs  and  affidavits  mentioned 
therein  before  said  commissioner  ontside  the  county  and  State  or  district  and  ter- 
ritory in  which  the  lands  are  situated,  subject  to  the  exception  provided  for  in 
case  the  lands  are  within  an  unorganized  county. 

Secretary  Noble  to  the  Commissionor  of  the  General  Land  Office^  October 

2, 1890. 

I  am  in  receipt  of  a  letter  from  the  attorney  of  E.  P.  Wells  claiming 
as  transferee  of  the  NW.  J  Sec.  25,  T.  139  N,  E.  03  W.,  Fargo,  Dakota, 
by  purchase  from  the  entryman  Edward  Bowker,  in  which  he  states  that 
said  Bowker  is  now  residing  in  the  State  of  Nebraska  and  asks  that  the 
decision  of  the  Department  (10  L.  D.,  548),  directing  that  said  Bowker 
be  allowed  to  submit  final  proof  on  his  said  homestead  entry  be  so  far 
modified  as  to  allow  said  proof  to  be  made  in  Nebraska. 

The  only  question  involved  in  this  case  is,  the  construction  to  be 
placed  upon  the  act  of  May  26, 1890;  that  portion  of  which  it  is  neces- 
sary to  consider  reads  as  follows : 

That  the  proof  of  settlement,  residence,  occupation,  cultivation,  irrigation,  or  re- 
clamation, the  affidavit  of  non-alienation,  the  oath  of  allegiance,  and  all  other  affi- 
davits required  to  he  made  under  the  honientead,  pre-emption,  timber  culture  and 
desert  land  laws,  may  be  made  before  any  commissioner  of  the  United  States  cir- 
cuit court,  or  before  the  judge  or  clerk  of  any  court  of  record  of  the  county  or 
parish  in  which  the  lauds  are  situated;  and  the  proof,  affidavit,  and  oath,  when 
BO  made  and  duly  subscribed,  shall  have  the  same  force  and  effect  as  if  made  be- 
fore the  register  and  receiver  when  transmitted  to  them,  and  with  the  fee  and 
commissions  allowed  and  required  by  law. 

Was  it  the  intent  of  Congress  by  this  act  to  so  far  remove  the  sub- 
mission of  the  lir.al  proof  from  the  land  desired  to  be  entered  as  to 
allow  it  to  be  "  made  before  any  commissioner  of  the  United  States  cir- 
cuit court,"  in  the  Unite<l  States  no  matter  how  remote  he  might  re- 
side from  the  land,  or  was  it  only  the  intent  to  provide  an  additional 
officer  before  whom  proof  might  be  submitted!  It  is  not  questioned 
that  prior  to  the  passage  of  this  act,  the  law  allowed  such  proof  to  be 
made  only  before  the  register  or  receiver,  a  judge,  or  in  his  absence,  a 
clerk  of  a  court  of  record  in  the  county  or  state,  district  or  territory  in 
which  the  land  is  situated.  General  circular,  January  1,  1889,  page 
15,  and  while  the  words  of  this  act  might  seem  at  first  view  to  au- 
thorize the  making  of  proof,  ^'before  any  commissioner  of  the  United 
States  circuit  court "  beyond  the  limits  of  the  State  or  Territory  within 
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which  t1:e  land  is  situated,  yet  I  have  concluded  after  an  analysis  of 
the  question  that  the  act  will  not  bear  such  interpretation. 

It  should  be  premised  that  from  the  beginning  the  pre-emption  law 
has  required  proof  to  be  made  before  the  register  or  receiver.  By  act 
of  June  9, 1880,  (21  Stats.,  169),  pre-emptors  were  allowed  to  make  the 
affidavit  showing  compliance  with  the  law,  before  the  clerk  of  the  county 
oonrt,  or  of  any  court  of  record  *'  of  the  county  and  State  or  district  and 
Territory  in  which  the  lands  are  situated,"  or  in  an  adjacent  coanty  in 
the  State  or  Territory  if  the  lands  were  situated  in  an  unorganized 
county.  Until  the  passage  of  the  act  of  March  3,  1877,  (19  Stats.,  403), 
homestead  claimants  were  required  to  make  proof  before  the  register 
or  receiver.  That  act  authorized  the  making  of  such  proof  before  the 
judge,  or  in  his  absence,  before  the  clerk  of  any  court  of  record  of  the 
county  and  State  or  district  and  Territory  in  which  the  lands  are  sit- 
uate,' with  a  provision  similar  to  that  above  as  to  unorganized  coanties. 
The  act  of  June  9, 1880,  also  authorized  the  making  of  the  affidavit  in 
commuted  homestead  cases  as  in  pre-emption  cases. 

It  thus  appears  that  it  has  been  the  constant  policy  of  the  law  to  re- 
quire claimants  under  these  laws  to  go  before  the  local  officers  in  mak- 
ing proof  or  at  least  before  a  responsible  officer  of  the  county  within 
which  the  land  lies.  The  obvious  purpose  of  this  policy  is  to  secnre 
the  proper  and  convenient  examination  of  the  matters  submitted.  An 
intention  to  abandon  this  policy  should  not  be  imputed  to  Congress 
unless  the  terms  of  the  law  admit  of  no  other  construction.  Morton  v. 
Nebraska  (21  Wall.,  660),  State  of  Colorado  (10  L.  D.,  222). 

Section  627  U.  S.,  authorizes  each  circuit  court  to  appoint 

in  different  parts  of  the  district  for  which  it  is  held  so  many  discreet  persons  as  it 
may  deem  necessary  who  shall  be  ealled  "Commissioners  of  the  circuit  conrts"  and 
shall  exercise  the  powers  which  are  or  may  be  expressly  conferred  by  law  upon  com- 
missioners of  circuit  courts. 

If  this  statute  in  question  authorizes  a  homestead  claimant  to  make 
his  proof  before  any  such  commissioner  in  any  part  of  the  (Tnited 
States,  it  reverses  the  settled  policy  of  Congress  in  that  regard.  I  find 
nothing  in  the  history  of  the  act  to  warrant  this  construction.  There 
was  no  complaint  that  the  law  as  it  stood  worked  mischief,  nor  was 
any  such  remedy  called  for.  The  bill  as  reported  from  the  committee 
of  public  lands  of  the  House  of  Representatives  contained  the  pro- 
vision as  enacted.  In  response  to  the  question  whether  the  bill  changed 
the  system  of  compensating  registers  and  receivers,  Mr.  McBae,  in 
charge  of  the  bill,  replied  : 

It  makes  no  change  whatever  as  to  the  compensation.  It  only  provides  that  affi- 
ftavits  for  these  entries  may  be  made  before  a  neio  officer^  who  is  named,  to  wit,  the 
commissioner  of  the  United  States  circuit  court,  and  may  be  transmitted  to  the  reg- 
ister and  receiver.  .  .  .  The  only  thing  left  is  the  provision  permitting,  for  the 
convenience  of  the  settler,  theae  affidavits  to  be  made  before  a  commissioner  and 
transmitted  by  mail  to  the  receiver,  instead  of  requiring  the  settler  to  go  in  person 
to  the  land  office. 
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This  was  the  snbstanco  of  the  debate  and  the  bill  was  so  passed. 
The  report  of  said  committee  defined  the  scope  of  the  bill  as  follows : 

The  purpose  of  the  bill  is  to  authorize  all  affidavits  and  depositions  nnder  the  pub- 
lic land  laws  to  be  made  before  and  certified  by  commissioners  of  the  United  States 
circnit  court  or  clerks  of  a  court  of  record  for  the  county  in  which  the  land  is  sit- 
uated, and  to  fix  the  fees  fbr  such  worlc.  It  is  for  the  convenience  of  the  settlers 
and  does  not  in  any  way  change  the  fees  of  the  register  and  receiver.  Cong.  Rec. 
5lBt  Cong.  iBt  Sess.  Vol.  21  p.  2414.  , 

The  bill  was  passed  in  the  Senate  without  debate,  other  than  a  state- 
ment from  Senator  Berry  wlio  reported  it  from  the  committee,  and 
said : 

It  is  an  amendment  to  the  homestead  law  in  regard  to  the  manner  of  taking  proof 
of  homestead  applications.     (Idem.  p.  3215). 

From  this  history  of  the  act  I  conclude  that  the  purpose  of  this  enact- 
ment was  simply  to  designate  an  additional  or  <' new  officer"  before 
whom  such  proofs  could  be  taken,  and  not  to  change  in  any  manner  the 
jirovisions  defining  the  place  for  taking  such  proofs. 

By  this  construction  the  act  harmonizes  with  the  history,  with  the, 
nntecedent  legislation  on  the  same  subject,  and  with  itself.    It  would 
certainly  be  incongruous  if  a  pre-emptorin  California  might  make  proof 
iu  Miine,  and  yet  could  not  go  before  any  judge  in  his  own  State  out- 
side of  his  own  county. 

By  this  construction  the  constant  and  evident  object  of  the  law  that 
proof  should  be  made  in  the  vicinity  of  the  land  is  preserved.  In  some 
iustauces  the  jurisdiction  of  a  circnit  court  commissioner  extends  over 
an  entire  State.  It  is  unreasonable  to  suppose,  in  the  light  of  the  ex- 
amination herein  made,  that  Congress  intended  to  allow  proof  to  be 
made  in  a  part  of  the  State  distant  from  the  land  and  thus  deprive 
other  interested  parties  of  the  ordinary  right  of  appearing  in  the  case 
and  testing  the  claimant's  com[>liance  with  law. 

In  the  circular  of  June  25,  1890  (10  L.  D.,  687),  calling  the  attention 
of  local  officers  to  the  provisions  of  said  act  of  May  26, 1890,  the  follow- 
ing appears : 

The  third  paragraph  (of  said  act)  refers  to  final  proofs,  and  affidavits  required  to  be 
made  nnder  the  homestead,  pre-emption,  timber-culture  and  desert  land  laws,  and 
provides  that  said  proofs  and  affidavits  may  be  made  before  any  commissioner  of  the 
United  States  circuit  court  having  jurisdiction  over  the  county  in  which  the  lands 
are  situated,  or  before  the  judge  or  clerk  (not  necessarily  the  clerk  in  the  absence  of 
the  judge)  of  any  conrt  of  record  of  the  county  or  parish  in  which  the  lands  are  sit- 
uated. 

This  mast  be  read  in  the  light  of  the  more  explicit  interpretation  now 
put  upon  the  act  and  must  be  held  to  mean  that  the  law  does  not  au- 
thorize the  making  of  such  proofs  and  affidavits  before  such  commis- 
sioner outside  of  the  county  and  State  or  district  and  Territory  in  which 
the  lands  are  situated,  unless  the  lands  are  situated  in  an  unorganized 
county,  which  case  is  otherwise  fully  provided  for  by  law. 

The  application  is  accordingly  denied. 
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HOMESTEAD  ENTRY-COMMUTATION— ACT  OF  MAKCII  2,  1880. 

Eli  M.  Hutchinson. 

One  who  snbinits  fiDal  coramntation  proof  for  part  of  the  land  covered  by  hin  original 
homestead  entry  exhansts  his  rights  under  such  entry,  but  may  be  perm  i  I  ted  to 
make  application  for  an  additional  entry  under  section  6,  of  the  act  of  March  2, 
,    1889. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  August  4,  1890. 

I  have  considered  the  case  arising  upon  the  appeal  of  Eli  M.  Hutch- 
inson from  your  office  decision  of  October  9,  1885,  rejecting  his  final 
proof  for  the  E.  i  of  the  NW.  |  of  Sec.  35,  T.  28  N.,  R.  10  W.,  Ironton, 
Missouri^  land  district. 

On  November  22, 1882,  Hutchinson  made  homestead  entry  embracing 
said  tract  and  the  W.  ^  of  the  NE.  J  of  the  same  section.  On  April  30, 
1884,  he  submitted  final  proof  and  made  commutation  cash  entry  for 
said  W.  i  of  the  NE.  ^  of  said  section  upon  which  patent  was  subse- 
quently issued. 

On  January  17, 1885,  he  submitted  homestead  final  proof  for  the  other 
tract  included  in  his  original  entry  which  proof  the  local  officers  ap- 
proved and  issued  fiual  certificate  to  the  entryman.  This  proof  was 
rejected  by  your  office  upon  the  theory  that  Hutchinson  by  making 
commutation  proof  for  a  part  of  the  laud  embraced  in  the  original  entry 
exhausted  his  right  under  the  homestead  law.  This  case  was  hereto- 
fore considered  and  by  departmental  decision  of  September  5, 1890,  it 
was  held  that  under  the  law  of  March  2,  1889  (25  Stat.,  854),  such  final 
proof  might  be  accepted.  Said  decision  was,  however,  recalled  for  fur- 
ther consideration. 

The  final  proof  is  entirely  satisfactory  in  every  respect  and  indicates 
that  Hutchinson  has  acted  in  good  faith.  He  states  that  he  was  led  to 
commute  his  entry  as  he  did  because  he  had  lost  his  team  and  was  una- 
ble to  procure  another  and  had  an  opportunity  to  sell  the  pine  timber 
on  that  part  of  his  entry  5  that  before  taking  any  steps  however,  he 
consulted  with  the  register  of  the  Ironton  land  office,  who  informed  him 
he  could  commute  on  a  part  of  his  entry  and  afterwards  make  final 
homestead  proof  on  the  balance  and  get  a  patent  for  it.  This  advice 
was  erroneous,  however,  and  Hutchinson  can  not  claim  thereunder  a 
right  not  given  him  by  the  law. 

The  rule  that  by  commutation  the  original  entry  becomes  merged  in 
the  cash  entry,  is  well  established.  One  who  submits  final  commutation 
X)roof  for  a  part  of  the  land  covered  by  his  original  homestead  entry, 
exhausts  his  rights  under  such  entry.    Nathan  T.  Jennings  (8  L.  D.,  53). 

In  the  case  now  under  consideration  Hutchinson  had  consummated 
his  original  entry  by  acquiring  title  by  way  of  a  commutation  cash  en- 
try to  a  part  of  the  land  and  there  was  therefore  no  entry  in  existence 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  365 

upon  wbicli  to  base  the  final  certificate  issued  in  January  1885.  For 
these  reasons  your  office  decision  rejecting  the  final  proof  now  under 
consideration  was  correct  and  must  be  sustained^  and  the  departmental 
decision  of  September  5, 1890  is  hereby  revoked  and  set  aside. 

While  Hutchinson  can  not  be  allowed  to  take  the  land  involved  upon 
the  proof  heretofore  submitted,  yet  the  facts  presented  would  seeip  to 
bring  him  within  the  provisions  of  section  6  of  the  act  of  March  2, 1889 
(25  Stat.,  854).  In  view  of  all  the  circumstances  of  this  case  and  the 
apparent  good  faith  of  the  claimant,  he  will  be  allowed  ninety  days  from 
notice  hereof  within  which  to  make  application  for  an  additional  entry 
under  said  act,  to  cover  the  land  in  question. 

The  decision  of  your  office  is  accordingly  modified. 


PRACTICE  -INTEKVENOI^-ATTORNET. 

Julia  E.  Qthbonet. 

If  the  sworn  statemeDt  disolosin};  the  interest  of  an  intervenor  can  in  any  case  be 
made  by  an  attorney ,  it  can  only  be  on  a  full  statement  of  his  means  of  knowl- 
edge, and  such  facts  as  will  show  affirmatively  and  positively  that  the  party  seek- 
ing to  intervene  has  a  present  interest  in  the  subject-matter  involved. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  4, 1890. 

On  May  12,  1884,  Julia  E.  Quironet  filed  pre-emption  declaratory 
statement  for  the  SE.  J  Sec.  27,  T.  120  N.,  R.  77  W.,  Huron  land  dis- 
trict, South  Dakota,  alleging  settlement  May  11, 1884.  I^ovember  12, 
1884,  she  offered  final  proof  before  the  clerk  of  the  probate  court  of 
Potter  county,  D.  T.,  and  on  December  12,  same  year,  final  cash  certifi- 
cate was  issued  thereon  for  the  tract. 

October  6, 1887,  your  office  suspended  said  entry,  rejected  the  final 
proof  and  required  claimant  to  make  new  publication  and  new  proof, 
and  directed  the  local  office  to  notify  her  of  such  action  and  that  she 
would  be  allowed  "  ninety  days  in  which  to  comply  or  appeal.'' 

The  register  informed  your  office  that  notice  of  the  decision  was  sent 
by  registered  mail  to  claimant's  address  May  9, 1888,  but  the  same  '^  was 
returned  unclaimed ; "  that  notice  was  also  given  to  W.  W.  McDonald, 
mortgagee,  by  registered  mail  May  9, 1888. 

July  9,  1888,  one  S.  M.  West,  attorney  on  behalf  of  the  Western 
Loan  and  Trust  Company  of  Pierre,  Dakota,  filed  an  appeal  from  your 
said  office  decision,  and  on  April  1,1889,  your  office  returned  said  appeal 
to  the  local  office  so  ''  that  the  appellants  may  comply  with  rule  102, 
Bnles  of  Practice." 

August  29, 1889,  the  register  informed  your  ofiBce  that  on  April  10, 
1889,  S.  M.  West  was  duly  notified  of  said  requirement  and  that  up  to 
date  no  action  had  been  taken  by  him.    September  24, 1889,  you  trans- 
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mitted  the  case  to  this  Department  in  accordance  with  the  provisions  of 
Bale  82  of  the  Bales  of  Practice,  and  the  case  is  now  before  me. 

The  notice  of  appeal  filed  in  this  case  pnrports  to  be  signed  by  S.  M. 
West  as  attorney  for  appellant  named  therein,  and  accompanying  the 
same  he  filed  the  following  statement,  viz : — 

I,  S.  M.  West,  being  duly  sworn  depose  and  say  that  I  am  attorney  for  the  Western 
Loan  and  Tmst  Company  of  Pierre,  Dakota,  and  am  authorized  to  appear  and  appeal 
th3  above  case  of  J.  E.  Quironet,  S.  £.  27-120-77,  on  which  said  company  have  a  pur- 
chase money  mortgage;  that  said  company  has  informed  me,  and  I  believe  such  iu- 
formation  to  be  trne,  that  the  claimant  has  left  the  Territory  and  cannot  be  brought 
back  to  make  new  proof  on  the  above  land. 

(signed)  8.  M.  West. 

4 

Subscribed  and  sworn  to  before  me  this      day  of  Jnly  f88d. 

The  foregoing  statement  appears  not  to  have  been  executed  before 
any  person  authorized  to  administer  oaths,  but  if  it  had  been  duly 
executed  it  would  not  conform  to  the  requirements  of  Bule  102  of  the 
Rules  of  Practice,  which  provides  that  ^^  No  person  not  a  party  to  the 
record  shall  intervene  in  a  case  without  first  disclosing  on  oath  the 
nature  of  his  interest." 

Neither  the  company  nor  its  alleged  attorney  were  parties  to  the 
record  in  the  case  at  bar,  and  it  has  been  held  that — 

If  an  oath  made  by  an  attorney  conld  be  accepted  in  any  case  as  a  compliance  with 
that  rnle  (102)  it  could  only  be  after  a  full  statement  of  his  means  of  knowledge,  and 
of  such  facts  as  would  show  affirmatively  and  positively  that  the  party  seeking  to 
intervene  had  at  the  time  a  present  interest  in  the  subject  matter  involved.  Elmer 
E.  Bush  (9  L.  D.,  G2b). 

For  the  reasons  herein  stated  the  appeal  of  said  company  is  accord- 
ingly  dismissed. 


PBB-KMPTIOK     ENTRY— MARRIED    WOMAN— EQUITABLE      ADJUDICA- 
TION. 

Maegaret  D.  Bailey. 

A  married  woman  may  be  permitted  to  make  a  pre-emption  entry  with  a  view  to  its 
equitable  adjudication,  where  the  proof  shows  that  she  had  duly  complied  with 
the  law  in  the  matter  of  filing,  residence,  and  improvements  prior  to  her  marriage. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  4, 1890. 

I  have  considered  the  appeal  of  Margaret  D.  Bailey,  formerly  Wy- 
brant,  from  your  office  decision  of  December  17,  1887,  rejecting  her 
final  preemption  proof  for  the  SW.i  Sec.  3,  T.  20  S.,  R.  21  W.,  Wa 
Keeney,  Kansas  land  district  and  holding  for  cancellation  her  pre- 
emption filing. 

Margaret  D.  Wybrant  filed  pre-emption  declaratory  statement  for 
said  land  August  7tb,  alleging  settlement  August  2, 1884,  and  on  March 
22^  1887;  Bubo^itted  finaljproof  in  support  thereof  under  the  name  of  Mar* 
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garet  D.  Bailey.  This  proof  was  rejected  by  the  local  officers  upon  the 
ground  that  being  a  married  woman  at  the  date  of  her  final  proof  she 
was  not  then  a  qualified  pre-emptor  and  that  action  was  affirmed  by 
your  office. 

The  final  proof  shows  that  this  claimant  was  at  the  time  of  her  set- 
tlement and  filing  in  August  1884,  a  qualified  pre-emptor;  that  she 
then  established  her  residence  on  said  tract  and  had  resided  there  con- 
inonsly  to  date  of  final  proof;  that  her  improvements,  consisting  of  a 
sod  house,  seventeen  by  forty  feet  with  three  doors  and  four  windows, 
a  sod  stable  eighteen  by  twenty-six  feet,  a  corral,  a  well,  fencing  and 
seven  acres  of  breaking  were  worth  $420,  and  that  she  was  married  to 
James  Bailey  February  26, 1886. 

It  is  not  shown  when  the  improvements  were  placed  on  this  land,  but 
inasmuch  as  the  claimant  had  made  her  homo  there  for  a  period  of 
eighteen  months  prior  to  the  date  of  her  marriaj^c,  it  is  only  fair  to  con- 
clude that  such  of  them  as  were  necessary  to  meet  the  requirements  of 
the  law  were  made  prior  to  that  date. 

The  recital  of  the  facts  in  this  case  shows  that  it  is  in  every  feature 
except  that  here  the  claimant  had  not  prior  to  her  marriage  given  notice 
of  her  intention  to  submit  final  proof,  the  same  as  the  case  of 'Mary  E. 
Funk  (9  L.  D.,  215),  where  the  entry  was  allowed  and  submitted  to  the 
board  of  equitable  adjudication  for  consideration.  In  the  case  of  Emma 
McGlarg  (10  L.  D.,  629),  after  a  reference  to  the  Funk  case  among  others, 
it  was  fiaid — ^<  I  am  unable  to  preceive  that  the  fact  that  the  pre-emptor 
has  given  notice  of  intention  to  make  final  proof  can  materially  alter 
the  case.?  The  case  now  under  consideration  differs  from  the  McGlurg 
case  only  in  the  fact  that  here  no  money  has  been  paid  and  no  final, 
certificate  issued. 

This  case  clearly  cx)mes  within  the  rule  established  by  the  decisions 
referred  to  and  should  be  disposed  of  accordingly  The  decision  ap- 
pealed trom  is  reversed  and  it  is  directed  that  Mrs.  Bailey  be  allowed  to 
complete  her  entry  by  making  payment  after  which  it  will  be  referred 
board  to  the  of  equitable  adjudication  for  consideration. 


HOMESTEAJD  ENTRY-CONTIQTIITY  OF  TRACTS  ENTJSBEB. 

Douglas  Eandall. 

Tracts  of  land  oornering  on  each  other  are  not  within  the  mle  of  contignity  required 
under  a  homestead  entry. 

First  AssisUmt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  9, 1890. 

I  have  considered  the  appeal  of  Douglas  Bandall,  Sr.,  from  the  decis- 
ion of  your  office  dated  June  14, 1889,  afdrming  the  action  of  the  local 
office,  rejecting  his  application  to  make  final  proof  on  his  homestead 
entry  for  lots  3  and  4  Sec.  31,  T.  33,  R.  23,  and  B.  i  SB.  \  of  Sec, 
;J5,  T*  33,  B.  24  W,  Valentine  laud  district,  Nebraska. 
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March  1, 1884,  he  made  homestead  entry  for  said  tract,  and  on  March 
4,  1889,  he  gave  the  usaal  notice  of  his  intention  to  offer  final  proof, 
which  was  rejected  and  the  following  endorsed  thereon,  viz: 

This  applicatiou  is  rejected  for  the  reason  that  the  lands  described  are  not  contign- 

ons.    Lots  3  and  4  Sec.  31,  T.  33,  B.  23,  only  cornering  with  the  E.  i  SE.  i  Sec.  25, 

T.  33,  R.  24. 

(Signed)  S.  F.  Burtch,  Beg. 

Sam.  G.  Gioveb,  Beo. 

He  appealed  from  tbis  judgment,  and  on  Jane  14,  1889,  yonr  office 
affirmed  the  action  of  the  local  officers  and  directed  them  to  notify  the 
claimant  that  he  would  be  required 

to  surrender  snoh  tracts  as  are  non-contignons,  as  he  may  elect,  with  the  right  to 
amend  his  entry  so  as  to  embrace  other  contiguous  land  in  lien  thereof,  or  if  there  is 
no  contiguous  land  he  can  surrender  his  entry  without  prejudice  to  his  rights  to  make 
a  new  one  on  any  unappropriated  land  subject  to  homestead  entry. 

Claimant  again  appealed. 

From  examination  of  the  record  in  this  case,  I  am  of  the  opinion  that 
the  decision  of  your  office  was  proper  and  in  accordance  with  law,  and 
the  decisions  of  this  Department.  Hugh  Miller  (5  L.  D.,  683) }  Svang 
V.  Tofley  (6  L.  D.,  G21);  O,  P.  Mastersou  (7  L.  D.,  172). 

The  decision  is  accordingly  affirmed. 


HOMESTEAB  ENTRY— RESIDENCE-MILITARY  SERVICE. 

George  W.  Peterson. 

In  case  a  discrepancy  appears  between  the  proof  of  military  serrioe  submitted,  and 
the  records  of  the  War  Department,  the  proper  practice  is  to  allow  the  claimant 
a  reasonable  time  to  explain  the  discrepancy,  and  if  he  is  unable  to  do  so,  ho 
should  then  be  required  to  show  sufficient  actual  residence  on  the  land  to  com- 
plete the  requisite  period. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  6, 1890. 

The  appeal  of  George  W.  Peterson  from  your  office  decision  of  Feb- 
ruary 18,  1889,  shows  that  on  May  4,  1885,  said  Peterson  made  home- 
stead entry  of  the  SW  J  of  Sec.  8,  T.  16  N.,  E.  26  W.,  North  Platte, 
Nebraska,  and  established  residence  thereon  Ma^'^  9,  of  the  same  year. 

He  submitted  his  final  proof  December  16,  1886,  which  was  accepted 
by  the  register  and  receiver  and  final  certificate,  No.  1209,  issued 
thereon.  With  said  proof  he  submitted  a  copy  of  his  discharge  frooi 
Go.  F.y  51st  Illinois  Infantry,  from  which  it  appcari^  that  he  entered  the 
service  January  2,  1862,  and  was  discharged  May  26,  1865,  making  his 
term  of  service  three  years,  four  months  and  twenty-four  days,  which, 
with  his  actual  residence  on  the  land,  would  make  one  day  more  than 
the  required  five  years. 

Accompanying  the  record  is  the  certificate  of  E.  0.  Drum,  Ac^utant 
General^  from  which  it  appears  that  Peterson  was  enrolled  on  the  :^d  of 
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June^  1862,  iustead  of  the  2d  of  January^  as  shown  by  his  discharge, 
thus  makiDg  his  resideoce  five  months  less  than  the  five  years  required. 

Upon  this  showing  your  office  suspended  the  entry,  and  required  him 
to  furnish  supplemental  proof,  without  publication,  showing  the  full 
five  years  residence.  He  did  not  comply  with  this  requirement,  but  has 
appealed  to  this  Department. 

The  decii)ion  of  your  office  was  right.  When  a  discrepancy  appears 
between  the  proof  of  service  submitted  and  the  records  of  tne  War 
Department,  it  is  the  proper  practice  to  allow  the  claimant  a  reasonable 
time  to  explain,  if  he  can,  the  discrepancy  (Thomas  Graham,  3  G.  L.  O., 
164),  and  if  he  is  unable  to  do  so,  then  he  should  be  allowed  to  show 
sufiicient  actual  residence  on  the  land  to  complete  the  full  five  years. 

An  examination  of  the  records  of  the  War  Department  shows  con- 
clusively that  Peterson  was  enrolled  on  the  2d  of  June,  instead  of  Jan- 
uary, 186!3,  and  therefore  his  discharge,  if  a  correct  copy  of  it  has  been 
certified  with  the  appeal,  is  wrong  as  to  date  of  enrollment.  The  orig- 
inal muster  roll  of  his  company  is  on  file  in  the  War  Department,  and 
a  personal  examination  of  the  same  shows  that  the  mistake  is  in  the 
discharge  and  not  in  the  certifit^ate  of  the  adjutant  general. 

The  five  years  residence  is  an  absolute  requirement  of  the  statute, 
and  this  Department  has  no  authority  to  waive  it.  While  final  proof 
made  a  few  days  prior  to  the  expiration  of  the  five  years  required 
might  be  allowed  on  the  maxim  that  the  law  does  not  regard  trifles, 
this  principle  of  law  aUbrds  no  warrant  to  excuse  five  months  defi- 
ciency, especially  when,  as  in  this  case,  it  is  apparent  that  the  applicant 
could  not  have  been  innocently  mistaken  as  to  his  term  of  service,  for 
it  is  noi  easy  to  conceive  how  a  soldier  can  have  honestly  mistaken 
January  for  June  as  the  date  of  his  enlistment. 

The  claimant  will  be  allowed  sixty  days  from  notice  of  this  decision 
to  comply  with  the  requirement  of  your  office,  and  your  office  decision 
is  accordingly  affirmed. 


HEAIULNGS  OBDEBEB  BY  THE   BEPARTMENT-CIBCULAB  OF   MAY  15, 

1888. 

United  States  v.  Faxon. 

The  circalar  instractions  of  May  15,  1889,  issaed  to  special  agents  by  the  General 
Land  Office,  uirecting  the  saspension  of  proceedings  wherein  it  is  belicTed  that 
the  government  will  not  be  able  to  sustain  the  charge  made  against  the  entry^ 
is  not  applicable  to  hearings  ordered  by  the  Department. 

Secretary  Noble  to  the  Commissioner  of  tlie  General  Land  Office^  October 

6, 1890. 

In  the  case  of  the  United  States  v.  Albert  D.  Faxon  involving  the  tat- 
ter's Osage  cash  entry  for  the  W.  i  NE.  i  and  NE.  i  I^E.  i,  Sec.  22,  T. 
30  S.,  B.  12  W.,  Larned,  Kansas,  the  Department  on  October  23, 1889, 
found  that  in  a  hearing  ordered  on  report  of  a  special  agent  to  deter- 
mine said  eutryuian's  compliance  with  law  the  local  officers  had  failed 
^497— -VOL  U 24i 
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to  consider  certain  testimony  favorable  to  the  entryman,  and  further 
fonnd  that  certain  testimony  against  the  entryman's  interest  had  been 
improperly  introduced  and  considered.  A  rehearing  was  accordingly 
ordered. 

A  motion  for  review  was  filed  by  F.  E.  Tower,  assignee,  but  the  De- 
partment on  May  21,  1890,  overruled  the  same  and  adhered  to  its  orig- 
inal order. 

I  am  now  in  receipt  of  your  letter  of  the  IGth  ult.  transmitting  a 
report  dated  September  5,  from  special  agent  Yost  who  gives  it  as  his 
opinion,  after  examination,  ^^  that  we  would  entail  considerable  expense 
by  having  a  hearing  with  very  little  prospect  of  cancelling  the  entry.'' 
You  accordingly  ask  authority  to  relieve  the  entry  from  suspension. 

It  appears  the  action  of  the  agent  was  taken  under  your  office  circnlar 
letter  of  May  15, 1889,  to  special  agents  which  was  as  follows: 

If,  upoD  re-examination  of  a  case  reported  by  a  former  agent,  or  in  any  case,  ia 
which  you  have  been  directed  to  attend  the  hearing,  yon  are  convinced  that  the  gov- 
ernment wiU  be  unable  to  sustain  the  charges,  you  wiU  continue  the  case,  if  date  for 
trial  has  been  set,  and  notify  all  parties  in  interest,  in  order  that  they  need  not  be 
put  to  the  trouble  and  expense  of  appearing  at  tbe  local  office. 

You  will  thereupon  immediately  report  all  the  lacts  to  this  office,  giving  in  full 
your  reasons  for  believing  that  the  government  will  be  unable  to  make  out  a  prima 
faoie  case ;  and  await  iurihcr  instructions. 

By  letter  of  June  10,  last  you  notified  the  special  agent  of  the  cod- 
elusion  reached  by  the  Department  and  directed  him  to  *^  confer  with 
the  local  officers  and  agree  upon  such  a  date  for  the  re-hearing  as  will 
enable  you  to  be  in  attendance  and  present  testimony  on  the  part  of 
the  government.^' 

The  special  agent  presents  the  affidavits  of  James  Crouch,  John  U. 
Wheat  and  W.  H.  Slack.  Wheat  states  that  claimant  settled  on  the 
tract  in  tbe  spring  of  1880  and  lived  thereon  during  the  spriog  aud 
summer,  that  he  built  a  dug-out  house,  and  a  good  sized  sheep  corral, 
and  "  stayed  here  about  three  years."  Crouch  corroborated  these  alle- 
gations. Both  believe  claimant  acted  in  good  faith.  Slack  says  claim- 
ant never  built  a  house  or  corral  on  the  tract.  Both  Slack  aud  Wheat 
were  T^itnesses  at  the  former  hearing ;  the  former  for  the  government, 
the  latter  for  the  entry.  The  issue  now  made  by  their  statements  is  the 
same  as  that  on  which  the  re- hearing  was  ordered.  The  issue  of  fact 
still  remains.  It  is  true  the  agent  states  he  regrets  to  say  that  in  his 
opinion  Slack  is  not  reliable,  but  this  is  a  matter  which  should  be  a 
subject  of  cross-examination.  Under  these  circumstances  I  am  of 
opinion  the  hearing  as  ordered  should  proceed. 

Moreover  I  do  not  think  your  office  circular  letter  of  May  15, 1889, 
mpra^  should  be  held  to  apply  to  hearings  ordered  by  the  Department 
Such  hearings  ordered  by  your  office  are  upon  the  ex  parte  reports  of 
special  agents,  but  those  by  the  Department  are  after  examination  of 
the  testimony.    The  same  rule  therefore  should  not  be  applied  to  both. 

The  hearing  will  proceed  as  ordered. 
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TIMBER  AND  STONE  ACT-MASBIED  WOMAN. 

Nancy  Jane  Habbis. 

A  married  woman  in  the  State  of  Califoniia  is  not  disqnalified  to  make  a  timber  land 
entry  under  the  act  of  June  3,  1878,  by  the  fact  that  her  hufiband  has  made  an 
entry  nmler  said  act  and  paid  for  the  laud  with  commnnity  money. 

First  AsHstant  Secretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office,  October  7, 1890. 

I  have  considered  the  appeal  of  ^aocy  Jane  Harris  from  your  decision 
of  June  3, 1889,  rejecting  her  application  to  purchase  under  the  act  of 
June  3, 1878,  the  SE.  J  of  N W.  i,  NE.  J  of  SW.  J  and  N.  i  of  SE.  J  of 
Sec.  9,  T.  5  S.  E.  21  E.,  Stockton,  California. 

On  July  23, 1888,  Nancy  J.  Harris,  and  her  husband  Beuben  C.  Har- 
ris, each  made  application  to  purchase  one  hundred  and  sixty  acres  of 
land  under  the  provisions  of  said  act. 

The  application  of  the  husband  was  considered  first,  and  his  entry 
allowed,  and  payment  for  the  land  was  made  with  community  money. 

The  applicant,  Mrs.  Harris,  swore  that  she  made  the  entry  in  good 
faith  for  her  own  use  and  not  for  the  use  or  benefit  of  any  other  person, 
also  that  no  other  person  or  firm  or  association  has  any  interest  in  the 
entry,  or  in  the  land  or  timber  thereon.  She  also  swore  that  she  is  a 
native  bom  citizen  of  the  United  States,  and  that  she  is  possessed  of 
separate  property  of  her  own,  and  that  she  intended  to  pay  for  said  land 
with  her  own  separate  money. 

Her  application  was  rejected  by  the  local  office,  and  by  your  office,  for 
the  reason  that  her  husband  had  already  made  entry  for  one  hundred 
and  sixty  acres  of  land  under  the  provisions  of  said  act  and  made  pay- 
ment for  the  same  with  community  property. 

The  theory  upon  which  this  action  was  based  is  set  forth  in  the  decision 
of  your  office  in  the  case  of  Maggie  Baxter  (Copp's  Land  Owner,  Yol. 
14,  page  288).  In  said  decision  it  is  stated  ^'A  husband  and  wife  under 
said  act  are  construed  to  come  within  the  meaning  of  the  term  '<  asso- 
ciation of  persons "  and  any  purchase  made  by  either  during  cover- 
ture, with  community  property,  would  bar  the  other  from  making  such 
an  entry,  because  by  the  common  interest  that  each  would  have  in 
such  an  entry,  they  would  have  exhausted  their  rights  under  said  act 
and  therefore  could  not  be  allowed  to  make  a  second  entry." 

In  Oalifomia  the  property  acquired  by  either  husband  or  wife  after 
marriage  is  community  property  except  that  acquired  by  either  by  gift, 
bequest,  devise,  or  descent,  hence  your  office  assumed  ttiat  the  interest 
in  any  real  estate  purchased  with  community  property  enures  to  the 
wife  to  such  an  extent  that  she  is  prohibited  by  the  act  from  making  a 
farther  entry. 

By  section  17*2  of  the  Civil  Code  of  California,  it  is  provided  that "  the 
husband  has  the  management  and  control  of  the  community  prop- 
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erty  with  the  like  absolute  power  of  disposition  (other  than  testameut- 
ary )  as  he  has  of  his  separate  estate." 

The  supreme  court  of  California  in  the  case  of  Greiner  t?,  Greiner  (58 
GaL,  115),  say. 

Prior  to  the  adoption  of  the  codes  the  title  to  the  common  property  vested  in  the 
husband.  He  could  during  the  coverture  dispose  of  such  property  absolut-ely,  as  if  it 
were  his  own  separate  property.  The  interest  of  the  wife  during  the  same  period  was 
a  mere  expectancy,  like  the  interest  which  an  heir  may  possess  in  tlie  property  of  his 
ancestor  (Van  Maren  v.  Johnson,  15  Cal.,  312;  De  Godey  v.  Godey,  39  id.,  164).  It  is 
true  that  the  husband  could  not  deprive  her  of  it  by  his  will  (Beard  v.  Know,  5  Cal., 
256).    The  same  is  true  under  the  civil  code. 

In  section  1402  of  the  civil  code  of  California,  it  is  provided  that  ^^  in 
case  of  the  dissolution  of  the  community  by  the  death  of  the  husband, 
the  entire  community  property  is  equally  subject  to  his  debts,  the  family 
allowance  and  the  charge  and  expense  of  administration." 

In  view  of  the  provisions  of  the  law  of  California,  and  the  decisions  of 
the  courts  thereunder,  I  am  of  the  opinion,  that  the  interest  of  the  wife 
in  the  community  property,  is  not  such  an  interest  as  prohibits  her  from 
making  an  entry  under  the  act  in  question. 

In  the  case  of  Delila  Stukel  (10  L.  D.,  47),  it  was  held  that  a  married 
woman  in  the  State  of  (Oregon  could  purchase  under  the  provisions  of 
the  act  in  question. 

To  deny  the  same  right  to  a  married  woman  in  the  State  of  California 
is  to  render  the  operations  and  benefit  of  the  law  unequal  in  the  difler- 
ent  States  where  the  law  is  operative,  a  result  neither  provided  for  nor 
contemplated  by  the  act. 

The  evidence  shows  that  the  applicant  Harris  is  qualified  to  purchase 
under  her  application. 

For  the  reasons  stated  the  rule  announced  in  the  case  of  Isabella  M. 
Dwyer  (6  L.  D.,  32),  will  be  followed. 

Your  decision  is,  therefore,  reversed. 


OSAGE  L.AND— BIGHT  OT  PURCHASE-SECTION  2285  B.  S. 

Daniel  W.  Debo. 

The  provisions  of  section  2285  of  the  Revised  Statutes  are  not  intended  to  exempt 
the  settlors  named  therein  from  the  specilied  restrictions  of  the  pre-emption  law 
except  as  to  the  particular  tracts  hold  by  settlement  on  May  9,  1872,  and  the 
purchase  of  said  lands  exhausts  the  pre-emption  right  either  as  to  Osage  or 
other  land. 

Settlement  on  Osage  land  subsequent  to  the  act  of  May  9,  1872,  does  not  authorize 
the  purchase  thereof,  if  [prior  thereto  such  settler  had  perfected  an  entry  of 
Osage  land. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  October 

8,  1890. 

On  May  24,  1886,  Daniel  W.  Debo  made   Osage  casli  entry  of  the 
N.  J  of  NE.  ^  and  the  N.  i  of  NW.  J,  Sec.  U,  T.  32  S.,  11.  U  E.jTopeka, 
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Kansas,  which  yoa  held  for  cancellation,  for  the  reason  that  ho  had 
previously,  to  wit:  on  July  12, 1871,  made  entry  of  one  hundred  and 
sixty  acres  of  Osage  Indian  trust  and  diminished  reserve  lands,  and 
that  having  made  one  entry  of  these  lands,  to  the  extent  of  one  hun- 
dred and  sixty  acres,  he  is  debarred  from  making  another  entry  of  Osage 
lands. 

From  this  decision  the  claimant  appealed,  alleging  error  in  said  de- 
cision in  holding  that  an  entry  made  of  Osage  lands  prior  to  *^  March 
23, 1872,"  is  a  bar  to  a  subsequent  entry  of  other  Osage  lands.  In  sup- 
port of  this  appeal  he  relies  upon  section  2285  of  the  Revised  Statutes, 
which  provides  that : 

The  restrictions  of  the  pre-emption  laws,  contained  in  sections  twenty-two  hundred 
and  sixty  and  twenty-two  handred  and  sixty-one,  shall  not  apply  to  any  settler  on 
the  Osage  trast  and  diminislied  reserve  lands  in  thd  State  of  Kansas,  who  was  aotn- 
ally  residing  on  his  claim  on  the  ninth  day  of  May,  eighteen  handred  and  seyenty- 
two. 

By  treaty  of  September  29, 1865  (14  Stat.,  687),  the  Great  and  Little 
Osage  Indians  ceded  to  the  United  States  certain  tracts  of  land  to  be 
sold  for  the  benefit  of  said  Indians.  By  the  Ist  article  of  said  treaty  a 
cession  was  made  of  what  is  known  as  the  Osage  ceded  lauds,  in  which 
it  was  stipulated  that  ^'  Said  lands  shall  be  surveyed  and  sold,  under  the 
direction  of  the  Secretary  of  the  Interior,  on  the  most  advantageous 
terms,  for  cash,  as  public  lands  are  surveyed  and  sold  under  existing 
laws,  but  no  pre-emption  claim  or  homestead  settleii^ent  shall  be  recog- 
nized. "  By  the  2d  article  of  said  treaty,  the  Indians  also  ceded  what 
is  known  as  the  Osage  trufTt  lands,  to  wit : 

A  tract  of  land  twenty  miles  in  width  from  north  to  south,  off  the  north  side  of  the 
remainder  of  their  present  reservation,  and  extending  its  entire  length  from  east  to 
west ;  which  land  is  to  be  held  in  trnst  for  said  Indians,  and  to  be  snrTeyed  and  sold 
for  their  benefit  by  the  Secretary  of  the  Interior,  under  such  mles  and  regulations  as 
he  may  from  time  to  time  prescribe,  under  the  direction  of  the  commissioner  of  the 
general  land  office,  as  other  lands  are  surveyed  and  sold. 

It  was  also  agreed  by  the  16th  article  of  said  treaty  that,  If  said  In- 
dians should  agree  to  remove  from  the  State  of  Kansas  and  settle  on 
lands  provided  for  them  by  the  United  States  in  the  Indian  Territory, 
then  the  diminished  reservation  shall  likewise  be  disposed  of  in  the 
'same  manner  and  for  the  same  purpose  as  the  trust  land  provided  for 
by  the  second  article  of  the  treaty. 

The  joint  resolution  of  April  10,1869  (16  Stat.,  55),  provided  that  any 
bona  fide  pettier  residing  upon  any  portion  of  said  lauds  sold  to  the 
United  States  by  the  first  and  second  articles  of  the  treaty,  who  is  a 
citizen  of  the  United  States,  or  had  declared  his  intention  to  become  a 
citizen,  shall  be  entitled  to  purchase  the  same,  in  quantity  not  to  exceed 
one  handred  and  sixty  acres,  at  one  dollar  and  twenty-five  cents  per 
acre. 

The  act  of  July  15, 1870  (16  Stat.,  362),  made  an  appropriation  for 
the  removal  of  the  Indians  from  the  diminished  reservation,  and  pro- 
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vided  that  after  the  removal  tlicrefrom,  said  lands,  as  well  as  the  trust 
lauds  north  of  said  diminished  reservation, 

Shall  be  sold  to  actual  settlers  only,  said  settlers  being  beads  of  families,  or  over 
twenty-one  years  of  age,  in  qnaotities  not  exceeding  oue  hundred  and  sixty  acres, 
in  square  form,  to  each  settler  at  the  prico  of  one  dollar  and  twenty-five  cents  per 
acre,  payment  to  be  made  in  cash  within  oue  year  from  date  of  settlement  or  of  the 
passage  of  this  act. 

From  the  foregoing,  it  wiU  be  seen  that  the  joint  resolution  of  April 
10,  1869,  conferred  upon  bona  fide  settlers  residing  apon  the  Osage 
ceded  lands  and  the  Osage  trust  lands  a  preference  right  of  purchase, 
in  quantity  not  exceeding  one  hundred  and  sixty  acres,  at  the  single 
minimum  price  for  public  lands,  and  the  act  of  July  15, 1870,  restricted 
the  sale  of  the  Osage  trust  and  the  diminished  reserve  kinds  to  actual 
settlers  only,  in  quantities  not  exceeding  one  hundred  and  sixty  acres 
to  each  settler,  without  subjecting  the  disposition  of  said  lands  to  all 
the  provisions  of  the  preemption  law. 

The  only  condition  necessary  to  the  right  of  purchase  under  the  act 
of  July  15,  1870,  was  that  the  purchaser  should  be  an  actual  settler  on 
the  land,  and,  although  he  had  removed  from  land  of  his  own,  or  was 
the  owner  of  three  hundred  and  twenty  acres  of  land,  or  had  formerly 
exercised  the  right  of  pre-emption  of  public  lands  under  the  act  of 
September  4,  1841,  he  would  nevertheless  be  entitled  to  purchase  Osage 
lands  by  virtue  of  his  settlement  thereon,  to  the  extent  of  one  hundred 
and  sixty  acres  to  each  settler.  Foster  v,  Brest  (11  Kansas,  350); 
United  States  v.  Woodbury  (6  L.  D.,  303). 

This  was  the  law  in  force  providing  for  the  disposition  of  these  lands 
when  the  act  of  May  9, 1872  (17  Stat,  90),  was  pass  *d,  subjecting  all 
entries  of  these  lands  to  the  general  principles  of  the  pre-emption  laws, 
but  provided  by  the  third  section  of  said  act. 

That  the  sale  or  transfer  of  his  or  her  claim  npou  any  portion  of  these  lands  by  any 
fiettler  prior  to  the  issne  of  the  commissioner's  instractions  of  April  twenty-sixth, 
eighteen  hundred  and  seventy-one,  shall  not  operate  to  preclude  the  right  of  entry, 
under  the  provisions  of  this  act,  upon  another  tract  settled  upon  subsequent  to  such 
s:ilo  or  transfer:  Provided,  That  satisfactor}'  proof  of  good  faith  be  furnished  upon 
such  Hubsequeot  settlement:  Provided  further,  That  the  restrictions  of  the  pre-euiin 
tion  laws  relating  to  previous  enjoyment  of  the  pre-emption  right,  to  removal  from 
one's  own  land  in  the  same  State,  or  the  ownership  of  over  three  hundred  and  twenty 
acres,  shall  not  apply  to  any  settler  actually  residing  on  his  or  her  claim  at  the  date 
of  the  passage  of  this  act. 

The  second  proviso  to  said  section  was  subsequently  embodied  in  sec- 
tion 2285  of  the  Eevised  Statutes,  as  heretofore  quoted. 

It  was  obviously  the  sole  purpose  of  the  third  section  of  said  act  to 
protect  the  rights  of  actual  settlers,  whose  claims  were  initiated  under 
the  laws  in  force  at  the  date  of  the  passage  of  the  act,  and  who  were 
then  actually  residing  on  their  claims,  by  allowing  them  to  complete 
their  entries  and  perfect  their  title,  although  they  might  not  have  the 
qualifications  of  pre-emptors,  as  prescribed  by  the  first  section  of  the 
act ;  but  it  did  not  intend  to  exempt  such  settlers  from  the  restrictions 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  375 

of  the  pre-emption  law^  except  as  to  the  particalar  tracts  then  settled 
npon,  and  the  purchase  of  said  lands  exhausted  the  preemption  right, 
and  coald  not  be  again  exercised,  either  in  the  purchase  of  Osage  lands, 
or  of  other  lands  under  the  pre-emption  law ;  and  also  where  settlement 
was  made  on  Osage  trust  and  diminished  reserve  lands,  after  the  pas- 
sage of  the  act  of  May  9, 1872,  such  settler  could  not  acquire  title  to 
said  land,  if  he  had  previously  made  entry  of  Osage  lands,  or  had  ex- 
hausted his  pre-emption  right  under  the  general  pre-emption  law.  (Todd 

Knepple,  6  L.  D.,  537.) 

I^OT  does  tbe  third  section  of  said  act  authorize  the  entry  of  a  tract 

of  Osage  Indian  trust  and  diminished  reserve  land  settled  upon  after 
the  passage  of  the  act  of  May  9, 1872,  if  such  settler  had  already  ac- 
quired title  to  one  hundred  and  sixty  acres  of  Osage  lands.  The  pro- 
vision contained  in  said  section,  <^  that  the  sale  or  transfer  of  his  or  her 
claim  upon  any  portion  of  these  lands,  prior  to  the  issue  of  the  commis- 
sioner's instnictions  of  April  twenty-six,  eighteen  hundred  and  seventy 
one,  shall  not  operate  to  preclude  the  right  of  entry,  under  the  provis- 
ions of  this  act  upon  another  tract  settled  upon  subsequent  to  such  sale 
or  transfer,"  has  reference  to  the  sale  or  transfer  of  a  claim  initiated  by 
settlement  that  had  not  been  perfected,  and  not  to  an  entry  that  had 
been  allowed.  It  was  not  the  purpose  of  the  act  to  enlarge  the  rights 
af  the  settlers  upon  these  lands,  but  merely  to  protect  their  rights  or 
claims  acquired  under  laws  existing  at  the  date  said  claims  or  rights 
were  initiated,  and  as  the  act  of  July  15, 1870,  expressly  limited  the 
right  of  purchase  to  one  hundred  and  sixty  acres  to  each  settler,  when 
an  entry  of  this  quantity  was  made,  the  right  of  the  settler  was  ex- 
hausted as  to  these  lands,  and  he  could  not  acquire  a  right  to  purchase 
any  other  quantity  under  any  of  the  laws. 
The  decision  of  your  office  is  affirmed. 


BRACTICK-APPEAL-NOTICE— APPLICATION  FOR  RB-INSTATEMENT. 

Chables  a.  Parker. 

Wliere  an  appeal  is  taken  from  a  decision  holding  an  entry  for  cancellation,  on  ac- 
count of  tbe  adverse  claim  of  another,  it  will  not  be  entertained  in  the  absence 
of  dne  notice  to  snch  adverse  claimant. 

The  failure  of  the  General  Land  Office  to  return,  under  rule  82  of  practice,  an  appeal 
which  is  defective  for  want  of  notice,  does  not  relieve  the  Department  from  the 
necessity  of  dismissing  said  appeal  on  account  of  such  defect,  if  the  time  allowed 
for  appeal  and  notice  thereof  has  expired. 

A  pending  application  for  the  re-instatement  of  an  entry  for  land  embraced  within 
the  intervening  entry  of  another,  is  at  once  elSective  on  the  cancellation  of  snch 
intervening  entry,  and  segregates  the  land  covered  thereby. 

Secretary  Kohle  to  the  Oammissianer  of  tlw  General  Land  Office^  October 

8,  1890. 

I  have  considered  the  application  by  Charles  A.  Parker,  for  a  review 
of  my  decision  of  February  10,  1890,  dismissidg  his  appeal  from  your 
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decision  of  June  27, 1889,  bolding  for  cancellation  his  timber  culture 
entry  for  the  SE.  J  of  Sec.  31,  T.  3  N.,  K.  50  W.,  Denver,  Colorado. 

My  decision  was  based  upon  the  ground  that  no  copy  of  the  appeal 
of  Parker  had  been  served  upon  William  Whitehurst,  an  adverse 
claimant. 

The  material  facts  in  the  case  are  as  follows : 

William  Whitehnrst  made  timber  culture  entry  for  the  tract  in  ques- 
tion September  1,  1885. 

On  March  28, 1887,  said  entry  was  held  for  cancellation  upon  the  re- 
])ort  of  Inspector  Hobbs,  that  the  e-ame  was  made  through  George  F. 
Work  and  T.  B.  Babcock,  notary  public,  without  the  formality  of  swear- 
ing claimant  to  the  preliminary  affidavits.  As  the  claimant  failed  to 
respond  to  the  notice  sent  him,  the  entry  was  canceled  December  7, 
1887. 

On  December  31, 1887,  Andrew  J.  Olute,  jr.,  made  timber  culture 
entry  for  the  land.  On  January  10, 1888,  the  local  officers  transmitted 
to  your  office,  the  application  of  Whitehurst  for  the  re-instatement  of 
his  entry.  In  his  affidavit  in  support  of  his  application,  he  states  that 
he  swore  to  the  timber  culture  affidavits  before  T.  B.  Babcock,  a  notary 
public,  at  Yuma,  Colorado,  that  he  signed  the  necessary  papers  at  Otis, 
Col.,  and  by  arrangement  said  Babcock  met  him  as  the  train  passed  the 
station  at  Yuma,  and  administered  the  oath  to  him.  He  also  swore 
that  during  the  first  year  he  plowed  over  five  acres  and  had  planted 
cuttings  and  tree  seeds,  and  had  plowed  fifty  acres  additional,  and  that 
he  was  living  on  adjoining  land  which  he  had  settled  upon  as  a  pre* 
emptor. 

T.  B.  Babcock,  the  notary  public,  corroborates  the  statement  of 
Whitehurst,  as  to  the  manner  in  which  the  affidavits  in  question  were 
taken. 

On  April  11, 1888,  your  office,  instructed  the  local  officers,  to  call  upon 
Andrew  J.  Glnte,  jr.,  to  show  cause  why  the  entry  of  Whitehurst  should 
not  be  re-instated,  and  his  subsequent  entry  canceled. 

It  appears  that  before  this  letter  was  written,  viz.,  on  itf  arch  29, 1888, 
Glute  had  relinquished  his  entry,  and  the  same  had  been  canceled  at 
the  local  office,  and  on  the  same  day  Charles  A.  Parker  made  timber 
culture  entry  for-the  land. 

By  letter  of  April  17, 1888,  you  re-instated  the  entry  of  Whitehurst. 

On  June  27, 1889,  you  held  the  entry  of  Parker  for  cancellation  on 
the  ground  that  it  was  erroneously  allowed  during  the  pendency  of  the 
application  of  Whitehurst  for  the  re-instatement  of  his  entry. 

Parker  filed  an  appeal  from  your  decision,  alleging, — 

1st.  Error  in  re-instating  the  entry  of  Whitehurst  without  notice  to 
Parker,  and, — 

2nd.,  Error  in  holding  the  entry  of  Parker  for  cancellation  without  op- 
portunity to  show  cause  why  said  entry  should  not  be  canceled. 
Parker  failed  to  serve  a  copy  of  this  appeal  on  Whitehurst,  and  on 
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motion  of  attorney  for  the  Litter,  the  appeal  was  dismissed  by  my  de- 
cision of  February  10,  1890. 
The  motion  for  review  is  based  upon  the  following  grounds, — 

1.  Tbat  the  decision  appealed  from  was  in  an  ex  parte  case  in  which  there  was  no 
opposing  party  entitled  to  notice. 

It  iBsnfficient  answer  to  this  assignment  to  nay  that  the  decision  from 
which  the  appeal  was  taken  expressly  states  that  the  entry  of  Parker 
was  held  for  cancellation  by  reason  of  Whitehurst's  adverse  claim  and 
Parker  was  required  to  take  notice  of  the  same,  even  if  by  reason  of  de- 
fective annotations  the  proper  records  of  the  local  office  did  not  show 
the  existence  of  such  a  claim. 

The  2nd  ground  upon  which  review  is  asked  is : 

That  if  the  appeal  was  considered  defective,  for  want  of  service  on  V^hitehnrst,  the 
appellant  should  have  heen  notified,  nnder  practice  rnle  82,  and  allowed  the  oppor- 
tunity of  amending  the  same  within  fifteen  days. 

Under  this  rnle,  it  was  the  duty  of  your  office  to  notify  appellant  of 
the  defect  in  his  appeal  and  to  return  the  same  for  amendment.  John 
Halls  (7  L.  D.,  454).  When  the  defective  appeal  reached  this  office  it 
was  too  late  to  amend  the  same  and  file  within  the  time  required  by  the 
rules  of  practice,  hence  the  appeal  wa«  dismissed  lor  failure  to  serve  no- 
tice on  the  adverse  party  as  required  by  said  rules.  Bundy  v.  Fremont 
Townsite  (10  L.  D.,  595).  The  third  ground  upon  which  review  is  asked 
is: 

That  the  error  of  the  Commissioner  in  the  decision  appealed  from  is  so  apparent  and 
the  injustice  to  Parker  so  great  that  it  would  be  proper  for  yon  in  the  exercise  of  yonr 
supervisory  powers  to  reverse  it  if  yon  should  hold  that  the  appeal  was  not  properly 
taken. 

In  reply  I  would  say  that  the  decision  of  your  office  was  in  accord- 
ance with  the  established  rulings  of  the  Department,  that  an  application 
to  enter  land  segregated  the  same  and  operated  to  prevent  further  dis- 
posal thereof  until  final  decision.  Saben  v.  Amundson  (il  L.  D.,  578); 
Arthur  P.  Toombs  (10  L.  D.,  192);  Griffin  v.  Pettigrew  (10  L.  D.,  510). 

The  application  of  Whitehurst  for  a  re-instatemeutof  his  entry,  was, 
in  effect,  an  application  to  enter  the  land,  and  should  it  be  alleged  that 
the  existing  entry  of  Clute  segregated  the  land  at  the  time  the  applica- 
tion was  filed,  the  instant  the  land  became  free  by  the  cancellation  of 
Gluteus  entry,  the  application  took  effect,  and  the  subsequent  entry  of 
Parker  was  erroneously  allowed. 

If,  as  is  intimated  by  counsel  for  Parker,  the  entry  of  Whitehurst  is 
illegal,  it  is  subject  to  contest. 

The  motion  is  denied. 
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PRIVATE  CLAIM-SCRIP-ACT  OF  MARCH  2,  1880. 

MoDoNOGH  School  Fund. 

Scrip  issued  under  the  act  of  June  2,  1858,  in  satisfaction  of  a  private  claim,  may  only 
be  locat-ed  npon  land  subject  to  sale  at  private  cash  entry. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  QeneraX  Land  Office^ 

October  10,  1890. 

I  have  considered  the  app  eal  of  the  commissioners  of  the  McDonogh 
school  fond  from  the  decision  of  yonr  office  affirming  the  action  of  the 
local  officers  in  rejectiug  the  application  of  said  commissioners  to  par- 
chase  sections  14  and  15,  township  19  south,  range  28  east,  S.  £•  Dis- 
trict, Loaisiana,  with  surveyor-general  scrip. 

Said  application  was  rejected,  npon  the  ground  that  the  tract  applied 
for  is  not  subject  to  sale  at  private  cash  entry.  From  this  decision  the 
applicants  appealed,  alleging  error  in  said  decision  upon  the  ground 
that  the  original  claim  for  which  the  scrip  was  issued  had  been  donated 
by  the  confirmee  to  the  McDonogh  school  fund  and  should  have  been 
confirmed  in  place. 

This  scrip  was  issued  under  the  act  of  June  2,  1858  (11  Stat,  294), 
which  provided  that  where  any  private  land  claim  has  been  confirmed 
by  Congress,  and  the  same  in  whole  or  in  part  has  not  beeh  located 
or  satisfied,  that  the  surveyor-general  shall  issue  to  the  claimant  cer- 
tificates of  location  for  a  quantity  of  land  equal  to  that  so  confirmed, 
which  may  be  located  upon  any  of  the  public  lands  of  the  United  States, 
subject  to  sale  at  private  entry  at  one  dollar  and  twenty-five  cents  per 
acre.  This  scrip  was  received  by  the  confirmees,  or  their  assignees  of 
such  claim,  in  satisfaction  of  the  claiiaso  confirmed,  and  the  mere  fact 
that  the  claim  for  which  the  scrip  was  issued  had  been  located  in  place 
confers  no  right  upon  the  holders  of  this  scrip  to  locate  it  upon  other 
lauds,  except  those  subject  to  private  cash  entry  at  one  dollar  and 
twenty-five  cents  per  acre. 

The  act  of  March  2,  1889  (25  Stat.,  854),  withdrew  from  private  cash 
entry  all  public  lands  of  the  United  States,  except  in  the  State  of  Mis- 
souri, and  these  lauds  were  therefore  not  subject  to  purchase  with  said 
scrip  at  date  of  the  application. 

Your  decision  is  affirmed. 


TIMBER  CULTURE  ENTRT-TECITNTCAL  QUARTER  SECTIOK. 

James  G.  Garman. 

Under  the  timber  cnlture  law  an  entry  may  embrace  a  technical  quarter  section, 

withoat  reference  to  its  relation  to  the  entire  section. 
The  case  of  Andrew  Johnson  cited  and  distingoisbed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  10,  1890. 

On  February  3, 1888,  James  0.  Garman  applied  at  the  Denver,  Col- 
orado, land  office  to  make  timber  culture  entry  for  the  SE.  4}  Sec.  20, 
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T.  12  N.,  R.  51  W.,  wbicli  application  was  rejected  by  the  local  officers 
for  the  reason  that  ^'  the  tract  applied  tor  contains  more  than  one-quarter 
of  the  area  of  the  entire  section." 

Yonr  office  on  Jnne  23, 1883,  upon  appeal  of  the  en  try  man,  affirmed 
that  judgment  and  the  applicant  has  appealed  therefrom  to  this  Depart- 
ment. 

The  tract  applied  for  is  the  ordinary  qaarter  section  of  one  hundred 
and  sixty  acres,  but  it  appears  the  entire  section  in  which  it  is  located 
contains  but  389.5G  acres. 

Section  1  of  the  timber  culture  act,  (June  14, 1878,  20  Stats.,  113,) 
provides : 

That  the  act  entitled  '*  An  act  to  amend  the  act  entitled  *  An  act  to  encourage  the 
growth  of  timber  on  western  prairies/  "  apiiroved  March  13, 1874,  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows :  That  any  person  who  is  the  head  of  a  fam- 
ily, or  who  has  arrived  at  the  age  of  twenty  one  years,  and  is  a  citizen  of  the  United 
States,  or  who  shall  have  filed  his  declaration  of  intention  to  become  snch,  as  re- 
quired by  the  naturalization  laws  of  the  United  States,  who  shall  plant,  protect,  and 
keep  in  a  healthy,  growing  condition  for  eight  years  ten  acres  of  timber,  on  any  qnar- 
ter-section  of  any  of  the  public  lands  of  the  United  States,  or  five  acres  on  any  legal 
subdivision  of  eighty  acres,  or  two  and  one-half  acres  on  any  legal  subdivision  of 
forty  acres  or  less,  shall  be  entitled  to  a  patent  for  the  whole  of  said  quarter-section, 
or  of  such  legal  subdivision  of  eighty  or  forty  acres,  or  fractional  subdivision  of  less 
than  forty  acres,  as  the  case  may  be,  at  the  expiration  of  said  eight  years,  on*making 
proof  of  snch  fact  by  not  less  than  two  credible  witnesses,  and  a  full  compliance  of 
the  farther  conditions  as  provided  in  section  two :  Provided  further.  That  not  more 
than  one  qaarter  of  any  section  shall  be  thus  granted,  and  that  no  person  shall  make 
more  than  one  entry  under  the  provisions  of  this  act. 

The  jadgment  of  your  office  and  of  the  local  office  is  based  on  the 
proviso :  '^  That  not  more  than  one-quarter  of  any  section  sliall  be  thus 
gi-anted  for  a  timber  culture  entry.''  In  this  I  think  you  are  in  error. 
It  is  clear  to  my  mind  that  what  Congress  intended  by  this  phrase  is 
that  not  more  than  one-quarter  section  of  any  section  should  be  appro- 
priated for  the  artificial  cultivation  of  timber  in  any  one  section.  And 
what  it  meant  by  the  term  "  one  quarter  of  any  section  "  as  here  used 
means  a  legal  subdivision  covered  by  the  descriptive  term  '<  quarter 
section,''  and  that  in  no  case  can  more  than  one  quarter  section  as  sur- 
veyed be  entered  under  the  timber  culture  act.  This  is  borne  out,  I 
think,  by  the  use  of  the  language  ^^  that  any  person  ....  who 
shall  plant  ....  on  any  quarter  section  of  public  lands  ten  acres 
of  timber  ....  shall  be  entitled  to  a  patent  for  the  whole  of 
said  quarter  section    ....    at  the  expiration  of  eight  years,  etc." 

The  whole  import  of  said  section  clearly  implies  that  a  qualified  en- 
ttyman  may  enter  a  quarter  section  or  any  lesser  legal  subdivision  of  a 
section  of  land  subject  to  such  entry.  If  the  lan^age  used  therein  was 
that  ^^  not  more  than  one-fourth  of  any  section  "  shall  thus  be  granted, 
then  there  could  be  no  question  about  the  construction  to  be  placed 
upon  the  actw  But  I  am  firm  in  my  conviction,  from  the  reading  of 
said  section,  that  Congress  had  in  mind  a  technical  quarter  section  in 
adopting  this  prohibitory  clause. 
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In  (bis  ciijic  tlio  application  is  lor  a  technical  quarter  section  as  sur- 
veyed. It  is  not,  therefore,  technically  for  "more  than  one  quarter"  of 
the  section. 

Under  the  homestead  law  (Section  2289,  II.  S.)  entries  are  restricted 
to  "  one  quarter  section  or  a  less  quantity." 

It  is  now  the  established  opinion  of  this  Department  that  under  this 
language  an  entry  may  be  made  of  a  quarter  section  as  it  is  found  sur- 
veyed without  reference  to  its  area  or  to  the  area  of  the  section.  Will- 
iam O.  Elson  (G  L.  D.,  797),  Benjamin  L.  Wilson  (10  L.  D.,  524). 

The  pre-emption  law  provides  (Section  2259,  R.  S)  that  an  entry  may 
be  made  of  "any  number  of  acres  not  exceeding  one  hundred  and  sixty, 
or  a  quarter  section."  This  language  also  is  held  by  the  Department 
to  authorize  an  entry  of  a  technical  quarter  section  without  regard  to 
its  actual  area.    John  W.  Douglas  (10  L.  D.,  116). 

These  rulings  clearly  indicate  the  attitude  of  tlie  Department  upon 
the  construction  to  be  placed  upon  the  terms  used  in  the  laws  men- 
tioned as  descriptive  of  the  quantity  of  land  which  may  be  entered. 
Following  the  spirit  of  these  rulings,  I  find  no  diflQculty  in  concluding 
that  the  words  of  the  timber  culture  law  should  receive  a  like  construc- 
tion. The  reasons  supporting  the  conclusion  in  those  cases  are  equally 
applicable  in  this,  and  need  not  here  be  set  out.  Reference  to  those 
cases  is  sufficient. 

It  is  true  in  the  case  of  Andrew  Johnson  (10  L.  D.,  681),  an  applica- 
tion to  make  entry  for  a  certain  lot  was  rejected  on  the  ground  that  the 
area  of  the  lot  added  to  that  of  a  tract  in  the  same  section  already  cov- 
ered by  a  timber  culture  entry  "  would  exceed  one-fourth  of  the  sec- 
tion." 1  am  of  the  opinion  that  case  should  be  distinguished  from  the 
one  at  bar.  In  that  case  entry  of  one  legal  subdivision,  eighty  acres, 
of  a  section  which  contained  only  380.60,  had  been  made,  and  to  allow 
another  subdivision  in  a  different  quarter  section  to  be  entered  would 
be  to  allow  entry  of  more  than  one-fourth  of  the  area  of  the  section. 

Ilence,  that  case  does  not  furnish  a  guide  for  the  disposition  of  this. 
Each  case  must  stand  on  the  peculiar  circumstances  surrounding  it, 
and  at  the  same  time  carry  out  the  spirit  of  the  act  and  the  intent  of 
Congress.  I  am  clearly  of  the  opinion  that  the  views  herein  expressed 
are  a  correct  interpretation  of  said  a<*t. 

1  conclude,  therefore,  that  a  timber  culture  entry  may  be  made  of  a 
technical  quarter  section,  without  reference  to  its  relation  to  the  entire 
section. 

Said  decision  is  consequently  reversed. 
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SCHOOIj  INDEMNITY- state  OF  WASHINGTON. 

L.  H.  Wheeler. 

An  indemnity  school  selection  made  by  the  territory  of  Washington  nnder  the  pro- 
visions of  section  2275  R.  S.,  reserves  the  land  covered  thereby  from  sale  or  entry, 
and  land  thus  selected  is  not  released  from  such  reservation  by  the  act  providing 
for  the  admission  of  said  Territory  into  the  Union. 

Acting  Secretary  Cliaiidler  to    the  Commissioner  of  the  General  Land 

Office^  October  13,  1890. 

This  appeal  is  filed  by  L.  H.  Wheeler  from  the  decision  of  your  office 
of  April  27, 1889,  affirming  the  decision  of  the  local  officers  rejecting 
his  application,  filed  August  11, 1888,  to  make  homestead  entry  of  the 
NB.  J,  Sec.  15,  T.  38  N.,  E.  2  E.,  Seattle,  Washington,  and  rejecting 
his  several  applications  to  purchase  at  private  cash  entry  certain  tracts 
of  land  fully  set  forth  in  your  decision  of  April  27, 1889,  from  which 
this- appeal  is  taken. 

Said  applications  were  made  at  different  dates,  in  the  months  of  Au- 
gust and  September,  1888,  while  Washington  was  a  Territory,  and 
were  rejected  because  the  lands  had  been  selected  as  school  indemnity. 
From  the  decision  of  your  office  affirraiug  said  action,  the  applicant 
appealed,  assigning  the  following  grounds  of  error: 

1.  That  all  lieu  selections  heretofore  made  are  absolutely  void  ; 

2.  That  lieu  selections  must  bo  made  after  we  become  a  State ; 

3.  That  the  manner  of  selection  must  be  determined  by  the  legislature  of  the  State; 

4.  That  no  selections  can  ever  be  made  for  losses  occasioned  by  fractional  sec- 
tions or  deficiencies  arising  from  any  natural  cause  whatever ; 

5..  That  any  selections  made  where  such  deficiencies  form  a  part  are  invalid  as  to 
the  whole. 

The  sole  question  to  be  determined  in  this  case  is,  whether  the  lands 
applied  for  were  at  the  date  of  the  applications  subject  to  entry,  and  it 
is  therefore  unnecessary  to  consider  the  question  as  to  what  the  status 
of  said  lands  was  after  the  State  was  admitted  into  the  Union. 

It  is  contended  by  the  applicant  that  the  act  of  February  26, 1859 
(11  Stat.,  385),  was  not  intended  to  apply  to  the  Territory  of  Washing- 
ton, and  that  all  lieu  selections  made  while  the  territorial  government 
existed  are  absolutely  void,  but  if  said  selections  were  then  valid,  no 
selections  of  lieu  land  can  be  valid  since  the  act  of  February  22,  1889 
(25  Stat.,  676),  providing  for  the  admission  of  Washington  into  the 
Union,  for  the  reason  that  said  act  dissolved  the  reservation  in  mak- 
ing other  provisions  for  the  grants  to  said  State. 

With  reference  to  the  first  proposition,  it  is  sufficient  to  say  that  the 
question  thereby  presented  was  fully  settled  in  the  decision  in  the  case 
of  John  W.  Bailey  et  al.j  5  L.  D.,  216,  in  which  it  was  held  that  said 
selections  were  authorized  by  the  act  of  February  2G,  1859,  and  said 
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lands  so  selected  being  in  a  state  of  reservation,  were  not  subject  to 
other  disposition  during  its  continuance. 

The  lands  being  so  reserved  at  the  date  of  application,  it  is  imma- 
terial whether  said  reservation  was  dissolved  by  the  admission  of  the 
State  into  the  Union  or  not,  so  far  as  it  affects  the  applications  to  por- 
chase  at  private  cash  entry,  for  the  reason  that  the  act  of  March  2, 1889, 
25  Stat,  854,  withdrawing  from  private  entry  all  public  lands  of  tbe 
United  States,  except  in  the  State  of  Missouri,  was  in  force  when  the 
State  of  Washington  was  admitted  into  the  Union,  and  was  applicable 
to  these  lands. 

But,  independently  of  this,  the  act  of  February'  26, 1859  (Revised 
Statutes,  2275),  is  a  general  provision  applicable  alike  to  all  the  States 
and  Territories,  and  this  provision  is  not  repealed  as  to  the  State  of 
Washington  by  the  17th  section  of  the  enabling  act  of  February  22, 
1889,  but  is  retained  as  a  part  of  the  grant  for  school  purposes  by  the 
10th  section  of  said  act  Therefore  the  reservation  made  by  the  selection 
of  said  tracts  while  the  territorial  government  existed  still  continues, 
until  said  selection  shall  be  canceled.  If  it  can  be  shown  that  the  land 
for  which  Wheeler  applies  to  make  homestead  entry  was  not  subject  to 
selection  by  the  Territory  or  State,  by  reason  of  adverse  rights  acquired 
prior  to  selection,  or  of  a  defective  basis,  that  question  may  be  consid- 
ered whenever  a  proper  application  is  made  for  the  land. 

From  the  record  before  me,  I  see  no  error  in  the  decision  of  your  office 
and  it  is  therefore  affirmed. 


SCHOOL  INDEMNITY- STATE  OF  WASUINGTON. 

HuLDA  M.  Smith. 

The  actof  February  26,  1859  (R.  S.,  2275)  is  applicable  to  tbe  State  of  WasbingtoD, 
and  reservations  made  by  scbool  indemnity  belections  while  tbe  territorial  form 
of  government  existed  continue  until  sucb  selections  are  canceled. 

Tbe  authority  to  make  indemnity  selections  under  said  act  rests  with  tbe  coonty  com- 
missioners wbo  derive  sucb  authority  from  tbe  act  of  March  2,  1853. 

Acting  Secretary  Cliandler  to  the  Commissioner  of  the  Oeneral  Land  Office^ 

October  13, 1890. 

On  March  19, 1889,  Hulda  M.  Smith  made  application  to  ent^r  the 
SE.  i  of  Sec.  31,  T.  24  N.,  K.  4  E.,  Seattle,  Washington,  under  the  home- 
stead law. 

Said  application  was  rejected  by  the  local  officers,  for  the  reason  that 

said  land  was  not  subject  to  entry,  having  been  selected  as  school 
indemnity  for  lands  lost  in  said  township.  Yonr  office  affirmed  said 
decision,  on  July  3, 1889,  and  the  applicant  appealed  therefrom,  assign- 
ing the  following  grounds  of  error : 

First.  In  finding  that  said  land  bad  been  legally  selected  as  indemnity  scbool  laud. 
Second.  In  finding  that  said  pretended  selection  withdrew  said  laud  from  entry 
under  tbe  bomostead  laws. 
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Said  pretended  seleotion  is  yoid  because : — 

Iflt.  The  Territory  is  not  entitled  to  the  namber  of  acres  selected  in  said  township. 

2d.  Said  selection  is  in  excess  of  the  basis. 

3d.  The  commissioners  of  King  county,  W.  T.,  had  no  aathority  to  make  selections 
on  the  basis  they  employed. 

4th.  Said  commissioners  took  no  legal  action  on  said  selection. 

5th.  Said  commissioners  had  no  power  to  delegate  their  aathority  in  making  said 
selection. 

6th.  Said  commissioners  neyer  execnted  or  approved  the  execution  of  the  list  in 
which  said  selection  is  embraced. 

These  assiguments  of  error  are  predicated  upon  the  theory  that  the 
Territory  of  Washington  was  not  anthorized  to  take  indemnity  to  com- 
pensate deficiencies  for  fractional  townships,  under  the  act  of  February 
26, 1859  (11  Stat.,  385),  and  that  the  county  commissioners  had  no  power 
to  make  such  selections. 

This  case  is  in  the  main  controlled  by  the  decision  of  the  Department 
in  the  case  of  L.  H.  Wheeler,  rendered  this  day,  holding  that  the  act  of 
February  26, 1859  (Revised  Statutes,  2275),  is  applicable  to  the  State 
of  Washington,  and  that  the  reservations  made  by  the  selection  of  said 
tracts  while  the  territorial  government  existed  is  a  continuing  reserva- 
tion until  said  selection  shall  be  canceled. 

The  act  of  March  2, 1853  (10  Stat.,  172),  conferred  upon  the  board  of 
county  commissioners  the  authority  to  select  indemnity  for  school  pur- 
poses, where  sections  sixteen  and  thirty- six  shall  be  occupied  by  actual 
settlers  prior  to  survey,  and  this  act  must  be  construed  in  j^ari  materia 
with  the  general  indemnity  act  of  February  26, 1859,  aupra^  which  con- 
tains no  provision  as  to  how  or  by  whom  said  selections  shall  be  made. 
The  authority  to  make  selections  under  the  latter  act  must  therefore 
rest  with  the  county  commissioners,  who  derive  their  authority  to  select 
indemnity  land  for  school  purposes  under  the  former  act. 

It  is  further  alleged  that  the  county  commissioners  had  no  power  to 
delegate  their  authority  to  an  agent  to  make  said  selections,  and  that 
tbey  never  executed  or  approved  the  list. 

I  can  see  no  reason  why  said  selections  may  not  be  made  by  the 
county  commissioners  through  an  agent,  if  the  act  of  the  agent  is  ap- 
proved by  the  board,  but  there  is  nothing  in  this  appeal  to  show  that 
said  selections  were  not  made  regularly  and  in  the  manner  provided 
by  law. 

The  decision  of  your  office  is  affirmed. 
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HOMESTEAD  ENTRY— SOLDIERS'  FILING— ACT  OF  MARCH  S,  1889. 

George  W.  Blaokwell. 

A  homestead  entry  may  be  made  under  section  2,  act  of  March  2,  1889,  by  one  who 
has  previonsly  filed  a  soldier's  declaratory  statement  for  another  tract. 

First  Aasiatant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  October  13, 1890. 

George  W.  Blackwell  bas  appealed  from  your  office  decision  of  Feb- 
ruary 8, 1889,  rejecting  the  final  proof  oftered  by  him  on  his  homestead 
entry  No.  6946,  for  Sec.  10,  T.  10  JS.,  R.  25  W.,  Wa-Keeney  land  district, 
Kansas. 

Said  proof  was  rejected  because  lie  had  previously  filed  soldier's 
declaratory  statement  on  another  tract  of  land. 

Said  decision  of  your  office  was  correct  under  the  law  as  it  existed  at 
the  time  the  decision  was  rendered  (Stephens  v.  liay,  5  L.  D.,  133 ;  Maria 
C.  Arter,  7  L.  D.,  136;  Joseph  M.  Adair,  8  L.  D.,  200).  But  since  that 
date — ^to  wit,  on  March  2, 1889  (see  25  Stat.,  854) — Congress  has  passed 
an  act  the  second  section  of  which  provides : 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
he  has  made  entry  nuder  the  homesteail  law,  may  make  a  homestead  entry  of  not  ex- 
ceeding one  quarter-section  of  public  land  subject  to  such  entry,  such  previoas  filing 
or  entry  to  the  contrary  notwithstaudiug. 

Under  this  provision  of  said  act  I  think  it  clear  that  the  claimant  is 
entitled,  under  the  act  cited,  to  make  a  homestead  entry,  notwithstand- 
ing he  had  exhausted  his  homestead  right  under  previous  laws  by  the 
filing  of  a  soldier's  declaratory  statement  (Richard  T.  Ilenning,  9  L.  D., 
382).  In  case  you  find  the  proof  on  file  to  be  satisfactory  in  other 
respects,  his  entry  will  be  approved  for  patent  (John  J.  Stewart,  9  L.  D., 
643). 

The  decision  of  your  office  rejecting  his  proof  is  modified  accordingly. 


RAILROAD  RIGHT  OP  WAY— ACT  OP  MARCH  3,  1876. 

INSTRUCIIONS. 

Maps  showing  a  continuous  line  of  road  may  be  submitted  for  approval  nndor  the  act 
of  March  3,  1875,  though  exhibiting  sections  of  road  in  excess  of  twenty  miles. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral  Land  Office, 

October  14,  1890. 

I  have  the  letter  of  the  9th  instant  from  the  Acting  Commissioner,  in 
which  he  refers  to  maps  filed  by  railroad  companies  under  the  right  of 
way  act  of  March  3, 1875,  showing  sections  of  road  that  exceed  twenty 
miles  in  length,  and  expressing  the  desire  for  instructions  as  to  whether 
such  defect  \y\M  be  considered  sufficient  ground  for  their  rejection. 
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In  reply  I  have  to  state  that  the  almost  aniv«rsal  rale  of  action  by  the 
Department  on  maps  submitted  ander  the  act  referred  to,  has  been  to 
approve  them  witboat  reference  to  the  number  of  miles  embraced  in  any 
continuous  section  of  road,  if  found  to  be  correct  in  all  other  respects, 
and  your  office  should  be  thus  governed. 

This  action  of  the  Department  is  not,  however,  to  be  confounded  with 
that  in  the  case  of  a  map  showing  detached  portions  of  line  of  route, 
or  of  one  embracing  a  portion  of  a  main  line  and  a  branch  or  spur.  In 
these  instances  the  maps  should  be  returned  to  the  companies  filing 
them. 

In  case  then  that  maps  depicting  a  continuous  line  of  route  in  excess 
of  twenty  miles  come  before  you  for  action  they  may  be  regularly  sub- 
mitted for  departmental  approval  if  otherwise  without  defect. 


PRACTICE— NOTICE  OF  APPEAL-RULE  93. 

Lang  v,  St.  Louis,  Iron  Mountain,  and  Southern  Ry.  Co. 

An  appeal  will  not  be  entertained  if  a  copy  thereof  is  not  served  apon  the  opposite 
party  within  the  period  prescribed  by  the  rnlos  of  practice. 

Acting  Secretary  Chandler  to  the  Gommisiioner  of  the  General  Land  Office, 

October  14, 1890. 

On  October  0, 1889,  you  transmitted  the  appeal  of  Francis  Lang  from 
your  decision  of  March  25, 1889,  holding  for  cancellation  his  homestead 
entry  for  lot  1,  of  section  6,  T.  1  K,  E.  11  W.,  Little  Eock,  Ark.,  and 
awarding  the  land  to  the  St.  Louis,  Iron  Mountain  and  Southern,  and 
Little  Eock  and  Memphis  Eailroad  companies. 

Your  decision  was  based  upon  tUe  ground  that  the  land  in  question 
<Ms  within  the  six  mile  granted  limits  of  the  grants  by  the  act  of  Feb- 
mary  9, 1853,  for  the  Cairo  and  Fulton,  now  St.  Louis,  Iron  Mountain 
and  Southern  and  the  Memphis  and  Little  Eock,  now  Little  Eock  and 
Memphis  Eailroad  companies,  and  lot  1  of  Sec.  6,  passed  to  the  State 
upon  the  definite  location  of  the  railroads  August,  1855,  having  been 
vacant  public  land  at  that  time  and  also  at  the  revival  of  said  grants  by 
act  of  July  28, 1866." 

Notice  of  this  decision  was  given  to  Lang,  April  3, 1889. 

On  May  8, 1889,  he  filed  an  appeal  from  said  decision  in  the  local 
ofiBce.  A  copy  of  the  same,  however,  was  not  served  on  the  agents  for 
the  railroad  companies  until  June  25, 1889.  ^ 

On  July  2i,  1889,  Messrs.  Britton  &  Gray,  attorneys  for  the  St.  Louis, 
Iron  Mountain  and  Southern  E.  E.  Co.,  filed  a  motion  to  dismiss  said 
appeal  for  the  reason  that  service  of  copy  of  the  same  was  not  made 
on  the  company  within  the  sixty  days  allowed  by  rale  93  of  the  rules 
of  practice. 

As  notice  of  this  appeal  was  not  properly  given  to  the  adverse  party 
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as  required  by  said  rule  of  practice,  the  same  is  hereby  dismissed. 
Brake  v.  California  and  Oregon  B.  B.  (11  L.  D.,  249). 

In  view  of  allegations  made  by  the  claimant  to  the  effect  that  since 
the  date  of  the  grant  for  the  railroad  company  the  land  in  question  be- 
came an  island  in  the  Arkansas  river  and  that  the  same  was  surveyed 
in  1883,  thirty  years  subsequent  to  the  date  of  said  grant,  and  was  de- 
clared to  be  public  land  subject  to  entry,  I  am  of  the  opinion,  that  the 
facts  in  relation  to  the  formation  of  said  island  should  be  ascertained, 
and  the  question  carefully  considered,  before  the  land  is  declared  to 
enure  to  the  grant. 

DEPABTBfENT  OF  THE  TNTEBIOB, 

General  Laio)  Office, 

WoBhingUm^  D.  (7.,  September  20, 1890. 

This  circular  is  re-issued  for  the  information  and  benefit  of  those 

concerned. 

Lewis  A.  Geoff, 

OiymmiasUmer. 

Circular  in  relation  to  the  furnishing  of  certified  copies  of  the  records^ 
papers  onfilCy  or  plats j  in  the  Oeneral  Land  Office. 

Department  of  the  Interior, 

General  Land  Office, 

July  20,  1875. 

Annexed  are  the  laws  (Bevised  Statutes  of  the  United  States)  relative 
to  the  powers  and  duties  of  the  General  Land  Office  in  furnishing  exem- 
plifications of  patents,  papers,  or  plats  on  file  or  of  record  therein,  of 
the  legal  force  and  effect  of  such  certified  copies,  and  the  terms  upon 
which  the  same  can  be  procured.  * 

With  a  view  to  give  proper  effect  to  said  statutes,  the  following  require- 
ments are  prescribed  by  direction  of  the  Secretary  of  the  Interior. 

1.  All  copies  which  may  be  required  by  parties  interested  will  be  fur- 
nished when  the  cost  thereof  shskll  first  have  been  paid  to  the  Qenerul 
Land  Office. 

2.  The  applicant  must  address  a  communication  to  the  Commissioner 
of  the  General  Land  Office  designating  the  tract  or  tracts  in  regard  to 
which  the  verified  transcripts  are  wanted,  describing  as  accurately  as 
possible  the  record,  papers,  or  plats  of  which  said  transcripts  are  desired, 
and  sending  a  sum  of  money  quite  sufficient  to  cover  the  cost  according 
to  the  extent  of  the  copying:  required ;  and  should  the  sum  sent  to  this 
office  be  in  excess  of  the  actual  legal  cost,  such  excess  will  be  returned 
to  the  applicant. 

The  following  is  the  tariff  established  under  the  statute,  section  461, 
for  furnishing  transcripts,  to  wit: 
First  Fifteen  (15)  cents  for  every  hundred  words  in  a  transcript. 
Second,  Two  (2)  dollars  for  copy  of  township  plat  or  diagram. 
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Third.'  One  (1)  dollar  for  the  GommiBsioner's  certificate  of  yeriftcation 
and  official  seal. 

Fatirth,  One  (I)  dollar  for  appending  snch  certificate  and  seal  to 
official  certificates  of  approval  of  assignments  of  bounty -laud  warrants 
or  military  bounty-land  scrip. 

3.  Upon  the  receipt  by  the  General  Land  Office  of  the  application 
particularly  describing  the  record  or  paper  of  which  transcripts  are 
required,  accompanied  by  the  requisite  amount  to  cover  the  expense, 
the  same  will  be  duly  acknowledged,  and  the  exemplifications  promptly 
transmitted. 

B.  S.  BUBDETT, 

Oamtnis8io7ier, 

The  following  sections  of  the  Revised  Statutes  of  the  United  States 
relate  to  applications  for  exemplifications  of  patents,  etc.,  as  referred  to 
in  the  accompanying  circular: 

Sbc.  461.  AnezemplificatioDSofpatents,  orpapenonfileorof  record     Fees  for  ezem- 
in  the  General  Land  Office,  which  may  be  required  by  parties  interested,  Jj/^^JJ?"  °^P**' 
sbaU  be  furnished  by  the  Commissioner  apon  the  payment  by  such  par-  ~  2~y  i .  ilaT — 
ties  at  the  rate  of  fifteen  cents  per  hundred  words,  and  two  dollars  for  224,  v.  13,  p.  375. 
copies  of  township  plats  or  diagrams,  with  an  additional  sum  of  one 
doHar  for  the  Commissioner's  certificate  of  verification  with  the  General 
Land  Office  seal ;  and  one  of  the  employes  of  the  office  shall  be  desig- 
nated by  the  Commissioner  as  the  receiving  clerk,  and  the  amonntn  so 
received  shall,  under  the  direction  of  the  Commissioner,  be  paid  into 
the  Treasury ;  but  fees  shall  not  be  demanded  for  such  authenticated 
copies  as  may  be  required  by  the  officers  of  any  branch  of  the  Govern- 
ment, nor  for  such  unverified  copies  as  the  Commissioner  in  his  discre- 
tion may  deem  proper  to  furnish. 

Sec.  891.  Copies  of  any  records,  books,  or  papers  in  the  General  Land  Copies  of  rec- 
Offlce,  authenticated  by  the  seal  and  certified  by  the  Commissioner  *^'**'**®'**'^^*°' 

thereof,  or,  when  his  office  is  vacant,  by  the  principal  clerk,  shall  be .^- ^^ 

evidence  equally  with  the  originals  thereof.    And  literal  exemplifica-    25Apii],i8i2,o. 
tions  of  any  such  records  shall  be  held,  when  so  introduced  in  evidence,    /j^jl'  'igao  ^^ 
to  be  of  the  same  validity  as  if  the  names  of  the  officers  signing  and  352,  ss.  2,  7  v.  5 
oonntenigning  the  same  had  b^en  fully  inserted  in  such  record.    (See  PPt  109,  Hi. 
sections  2469,  2470.) 

3  March,  1843,  a  05,  ss.  1. 2,  v.  5,  pp.  027, 828.— Gftlt  ot.  Galloway,  I  Pet,  881. 

Sbc.  2469.  The  Commissioner  of  the  General  Land  Office  shall  cause  Copies  of  rec- 
to  be  prepared,  and  shall  certify,  under  the  seal  of  the  office,  such  copies  ^^^  ®to.,  to  be 

of  records,  books,  and  papers  on  file  in  his  office  as  may  be  applied  for,  ^'^*^^^^^-  

to  be  used  in  evidence  in  courts  of  justice.    (See  section  891.)  4  Jnly,  1836,  0. 

Sec.  2470.  Literal  exemplifications  oi  any  records  which  have  been  ^2,8.7,  t.  5. p.m. 
or  may  be  granted  in  virtue  of  the  preceding  section  shall  be  deemed  ^^•™pl»<ica- 
of  the  same  validity  in  all  proceedings,  whether  at  law  or  in  equity,  **f*  ^*  T*^^.* 
wherein  snch  oxeiiiplificfltions  are  adduced  in  evidence,  as  if  the  names  cers  signinj;  and 
of  the  officers  signing  and  countersigning  the  same  had  been  fully  in-  coanteraigDiiig. 
serted  in  such  record.  3  March,  1843, 

t*    05   ft.  1     IT     5    D 

Extract  from  section  448:  «27.'    ' 

Sbc.  448.     •    »    And  the  chief  clerk  of  the  General  Land  Office  shall  J  "^^  V^  *^ 

81',  8.   1,  V.  11,  p, 

peifomtlie  duties  of  the  Commissioner  of  the  General  Land  Office  m  ^i 
case  of  a  vacancy  in  said  office,  or  of  the  absence  or  sickness  of  the 
CommiaBloiier. 
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PRACTICE-COSTS  OF  CROSS-EXAMINATIONS^HULE  65. 

DUOLOS  V,  Habksen. 

Rale  55  of  practice  requiring  each  party  to  pay  the  cost  of  taking  testimony  upon  his 
own  direct  and  cross-examination,  is  constraed  to  mean  that  each  party  mnst 
pay  the  cost  of  taking  the  testimony  of  his  own  witnesses,  both  in  the  direct  and 
cross-examination  of  such  witnesses. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office,  October  17, 1890. 

Samael  J.  Harksen  made  timber  calture  entry  of  the  SW.  ^  Sec.  26, 
T.  110  K,  B.  68  W.,  YanktoD,  Dakota,  Jane  5, 1882,  and  on  Aagast  14, 
1886,  John  B.  DqcIoh  filed  affidavit  of  contest  against  said  entry  charg- 
ing that  the  claimant^ 

Has  failed  to  plant  and  cultivate  said  land  as  required  by  law,  in  this,  that  the 
trees,  seeds  and  cuttings  planted  during  the  third  year  after  entry  were  not  oared  for 
and  cultivated,  but  were  allowed  to  be  crowded  down  and  choked  out  by  the  weeds. 
That  the  said  five  acres  of  trees,  seeds  and  cuttings  planted  during  the  third  year 
after  entry  are  not  growing  and  standing,  and  have  not  been  replowed.  That  the 
said  claim  has  grown  up  to  weeds.  That  there  is  not  at  this  date  ten  acres  of  trees, 
seeds  or  cuttings  planted  and  growing  on  said  claim.  That  the  seeds  planted  on  said 
land  during  the  fourth  year  after  entry  were  not  planted  in  a  proper  way,  nor  in 
such  manner  as  would  insure  their  growth  in  an  ordinary  season.  That  said  entry  is 
not  held  in  good  faith  for  the  sole  use  and  benefit  of  the  entryman,  but  is  held  for 
speculation  and  for  the  use  and  benefit  of  another  person. 

Upon  the  testimony  taken  at  the  hearing  the  local  officers  fonnd  that 
claimant  had  not  complied  with  the  law  in  the  planting,  caltivation  or 
protection  of  the  trees,  seeds  or  cuttings,  and  recommended  the  cancel- 
lation of  the  entry.  Tour  office,  by  decision  of  May  ^0, 1889,  reversed 
said  judgment  and  dismissed  the  contest,  holding  that  the  contestant 
had  failed  to  sustain  the  charge  by  his  own  testimony.  From  this  rul- 
ing the  contestant  appealed,  alleging  error  in  said  decision  as  follows: — 

1.  In  holding  that  the  testimony  of  contestant,  Duclos,  in  any  manner  admitted  or 
proved  compliance  with  the  timber  culture  law  by  claimant^  Harksen. 

2.  In  holding  that  defendant  Harksen's  failure  to  have  a  full  and  healthy  stand  of 
trees  upon  the  land  was  the  result  of  excessively  dry  seasona 

3.  In  holding  or  deciding  that  Harksen's  recent  arrival  from  Holland  was  a  sufficient 
excuse  for  his  failure  to  properly  comply  with  the  law. 

4.  In  reversing  the  finding  of  the  register  and  receiver. 

5.  In  sustaining  the  entry  of  defendant  in  view  of  the  testimony  in  the  case. 

The  hearing  in  this  case  was  taken  before  a  notary  public,  who  upon 
motion  of  contestant  refused  to  allow  the  claimant  to  cross-examine  con- 
testant or  his  witnesses,  unless  he  (claimant)  paid  the  cost  of  such  cross- 
examination,  the  contestant  insisting  that  he  having  waived  the  prefer- 
ence right  of  entry  that  said  examination  should  be  governed  by  Rule 
55  of  Kules  of  Practice.  The  contestant  offered  no  objection  to  the 
cross  examination,  but  declined  to  pay  the  cost,  aud  the  claimant  oiBfered 


DECISIONS   RELA.TING   TO   THE   PUBLIC    LANDS.  389 

to  cross-examine  the  witnesses,  but  also  declined  to  pay  the  cost.  The 
notary  refused  to  allow  said  cross-examination  without  payment  of  costs, 
npon  the  ground  that  the  testimony  was  being  taken  under  rule  55,  and 
not  under  rule  54,  and  that  the  contestant  was  not  required  to  pay  the 
cost,  except  npon  his  own  direct  examination. 

The  ruling  of  the  local  officers  refusing  to  allow  claimant  to  cross-ex- 
amine contestant  and  his  witnesses  without  paying  the  cost  therefor 
was  error  under  either  rule.  Bule  65,  requiring  each  party  to  pay  the 
cost  of  taking  testimony  upon  his  own  direct  and  cross-examination,  is 
construed  to  mean,  that  ^'each  party  must  pay  the  cost  of  taking  the 
testimony  of  his  own  witnesses,  both  in  the  direct  and  cross  examination 
of  such  witnesses. "    (Milum  v,  Johnson,  10  L.  D.,  624.) 

If  the  decision  of  your  office  was  sustained  by  the  testimony  of  the 
contestant,  it  would  be  immaterial  whether  he  had  been  cross-examined, 
or  not,  but  I  do  not  so  find.  You  will  therefore  remand  the  case  to  the 
local  officers,  with  directions  to  allow  the  cross-examination  of  the  wit- 
nesses by  the  opposing  parties,  and  at  the  hearing  ordered  for  this  pur- 
pose either  party  may  introduce  further  testimony  material  to  the  issue. 


FINAL  CERTIFICATE— PATENT— MISDESCRIPTION  OP  LAND. 

Martha  Bell. 

A  misdescription  of  the  land  in  the  final  certificate  and  patent  will  not  defeat  the 
right  of  the  purchaser  to  the  land  actually  covered  by  the  sale  and  purchase,  or 
render  such  land  subject  to  the  entry  of  another. 

. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offlce^  October  17, 1890. 

I  have  considered  the  appeal  of  Martha  Bell  from  your  decision  of 
June  18, 1889,  rejecting  her  application  to  make  homestead  entry  for 
the  8.  I  of  SE.  i  of  »ec.  6,  T.  18  S.,  B.  2  W.^  HuntsviUe  Meridian, 
Montgomery,  Alabama. 

In  your  decision  you  state  that  the  land  in  question  was  embraced  in  the 
homestead  entry  No.  5504,  of  Samuel  B.  Otts  made  July  1, 1873,  which 
was  commuted  to  cash  entry  No.  16,639  on  January  15,  1881,  under  the 
act  of  June  15, 1880,  and  that  patent  issued  October  30, 1882,  for  the 
land.    Hence  the  rejection  of  said  application. 

The  appeal  is  based  upon  the  ground  that  the  cash  entry  was  for 
other  land  than  that  embraced  in  the  homestead  entry  of  Otts,  and  this 
contention  is  based  upon  the  fact  that  the  register  in  his  cash  certificate 
No.  16,639,  described  the  land  as  S.  ^  of  SE.  I  of  Sec.  6,  T.  18  S.,  B.  2 
W.,  Bt.  Stephens  Meridian,  instead  of  HuntsviUe  Meridian. 

Otts  original  homestead  application  was  for  the  S.  ^  of  SE.  \  of  Sec. 
6,  T.  18  8.,  E.  2.  W.,  HuntsviUe  Meridian,  containing  79.97^  acres. 
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The  records  of  yonr  office  show  that  the  entry  was  made  for  the  same 
land. 

On  December  3, 1880,  Otts  made  affidavit  that  he  was  the  same  per- 
son who  made  homestead  entry  No.  5504,  at  Montgomery,  Ala.,  on  July 
1, 1873,  for  the  S.  i  of  SB.  i  of  Sec.  6,  T.  18  S.,  E.  2  W.,  and  he  made 
application  to  purchase  said  land  under  the  act  of  June  15,  1880.  This 
was  granted  and  payment  was  made  to  the  receiver  by  Otts  for  79.97^ 
acres  and  the  register  issued  his  certificate  as  above  recited  and  patent 
issued  in  which  the  land  is  described  as  S.  ^  of  SE.  ^  of  Sec  6,  T.  18 
8.,  B.  2  W,,  St.  Stephens  Meridian. 

The  mistake  in  the  patent  was  made  by  erroneously  describing  the 
meridian.  With  this  exception  the  land  is  properly  described  and  there 
can  be  no  doubt  whatever  in  relation  to  what  the  intention  of  Otts  was, 
also  as  to  the  intention  of  the  government ;  the  former  intended  to  pur- 
chase the  tract  in  question  and  did  purchase  it,  and  the  government 
intended  to  sell  him  said  land  and  did  sell  it,  and  accepted  his  money 
in  payment  for  the  same,  and  the  receivers'  receipt  is  evidence  of  that 
fact. 

The  subsequent  error  on  the  part  of  the  register  \n  inserting  in  his 
certificate  the  wrong  meridian  in  no  way  invalidated  the  transaction  be- 
tween the  i)urchaserand  the  government,  that  transaction  ended  when 
the  former  made  his  proper  application  to  the  register  to  purchase  the 
tract  in  question,  and  made  payment  for  the  same  to  the  receiver.  The 
register's  certificate,  subsequently  issued,  contained  a  recital  of  this 
transaction.  If  this  recital  contained  an  error  which  led  the  Land  De- 
partment to  issue  a  patent  describing  a  meridian  which  improperly  lo- 
cated this  land,  that  fact  in  no  way  invalidates  the  claim  of  Otts.  And 
it  would  be  bad  faith  upon  the  part  of  the  Department  to  now  attempt  to 
disturb  him  therein,  and  it  will  throw  no  obstacle  in  the  way  of  defeat- 
ing the  intent  of  the  government  in  conveying  the  land  upon  which  Mr. 
Otts  settled,  to  him. 

It  is  asserted  that  Bell  ha«  resided  upon  the  land  for  fourteen  years, 
and  a  hearing  is  requested.  Admitting  that  she  settled  upon  the  land 
at  the  date  alleged,  at  that  time  the  tract  was  embraced  in  the  uncan- 
celed homestead  entry  of  Samuel  B.  Otts,  and  she  could  acquire  no  legal 
right  under  said  settlement,  and  I  see  no  reason  why  a  hearing  should 
be  ordered. 

Your  decision  is  affirmed. 
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MINING  CLAIM— ADVEllSE  PROCEEDINGS. 

Jamie  Lee  Lode  v.  Little  Fobepaugh  Lode. 

An  adveise  olaim  will  be  recognised  as  filed  within  time,  if  such  filing  is  in  accord- 
ance with  the  regnlations  then  in  force. 

No  action  can  be  taken  in  the  Land  Department  on  an  application  for  mineral  pateot 
daring  the  pendeocy  of  adverse  Judicial  proceedings. 

The  relinquishment  by  the  applicant  of  the  land  originally  in  conflict,  does  not 
authorize  the  Land  Department  in  re-assuming  Jurisdiction  of  the  case,  during 
the  pendoDcy  of  Judicial  proceedings  by  adverse  claimant,  who  has  been  per- 
mitted in  such  proceediugs  to  amend  so  as  to  embrace  a  larger  quantity  of  land 
than  was  included  in  the  original  adverse  claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  20, 1890. 

I  hay^  considered  the  appeal  of  James  Henshall  entryman  of  Jamie 
Lee  lode  claim,  lot  No.  472,  in  S W.  \  of  Sec.  18,  and  NW.  i  of  Sec.  19, 
T.  9  S.,  E.  79  W.,  6th  P.  M.,  mineral  entry  No.  2478,  Leadville,  Colo- 
rado, land  district,  from  so  much  of  yonr  ofi&ce  decision  of  February  13, 
1889,  as  relates  to  the  Alpha  adverse  claim,  and  the  appeal  of  William 
Goleman  and  Israel  Cramer  representing  the  adverse  claim  of  the  Little 
Forepangh  lode  claim  from  your  said  office  decision  dismissing  the  ad- 
verse claim  of  said  Little  Forepangh. 

The  record  shows  that  James  Henshall  made  application  for  patent 
for  the  Jamie  Lee  lode  claim  on  the  23rd  day  of  August,  1879.  Due 
notice  thereof  was  given  by  posting  and  publication  in  a  weekly  news- 
paper. The  first  publication  of  said  notice  was  in  the  issue  of  said  pa- 
per dated  the  23d  day  of  August,  1879,  and  the  last  one  on  the  25th 
day  of  October,  following. 

On  the  24th  day  of  October,  1879,  Israel  A.  Cramer. and  William 
Coleman  filed  in  the  local  office  the  adverse  claim  and. protest  of  the 
Little  Forepaugh  lode  claim  sbowing  a  conflict  to  the  amount  of  .4385 
acres  with  the  Jamie  Lee  application. 

On  the  25th  day  of  October^  1879,  The  Enterprise  Mining  and  Pros- 
pecting Company  of  Colorado,  by  its  secretary,  Hermann  W.  Polliz 
filed  the  adverse  claim  of  the  Alpha  lode  claim  showing  a  conflict  of 
2.0638  acres  with  the  Jamie  Lee.  Suit  was  commenced  on  each  of  said 
adverse  claims,  in  the  district  court  of  Lake  county,  Colorado,  within 
the  thirty  days  required  by  law,  judgment  was  entered  in  each  case  in 
favor  of  the  adverse  claimant,  and  afterwards  set  aside  by  the  court, 
and  so  far  as  the  record  shows  said  suits  are  still  pending  and  unde- 
termined. 

January  28, 1885,  the  Jamie  Lee  claimant  filed  in  the  local  office  a  re- 
linquishment of  all  that  part  of  said  claim  which  was  filed  in  the  United 
States  land  office  of  Leadville,  Col.,  that  conflicts  with  the  Little  Fore- 
pangh claim  <^  as  described  in  and  shown  by  said  protest  and  adverse 
and  plat  thereto  annexed."    It  appears  that  the  Little  Forepaugh  was 
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allowed  to  amend  its  complaint  in  court  so  as  to  embrace  a  larger  qaan- 
tity  of  land  than  was  included  in  the  adverse  claim  filed  in  the  local 
land  office. 

On  the  13th  day  of  February,  1889,  your  office  dismissed  the  adverse 
claim  of  the  Little  Forepaugh  for  the  reason  that  the  Jamie  Lee  claim- 
ant duly  relinquished  from  his  application  for  patent  and  before  entry 
all  the  land  covered  in  the  Little  Forepaugh  adverse  claim  as  filed. 

From  your  office  decision  the  Little  Forepaugh  claimants  appeal. 

On  the  same  date  your  office  decided  that  as  '^  the  Alpha  adverse 
claim  was  filed  on  the  sixty  third  day  of  the  period  of  publication  of  the 
Jamie  Lee  application  for  patent,  and  under  the  practice  of  this  office 
prevailing  at  the  time  of  such  filing,  to  wit,  October  25, 1879,  it  is  con- 
sidered as  having  been  filed  in  time."  This  point  was  correctly  ruled 
by  your  office  upon  the  authority  of  Miner  v,  Marriott  et  aL  (2  L.  D., 
709). 

Your  office  further  properly  held  that  as  the  adverse  claim  of  the 
Alpha  was  pending  in  court,  that  the  court  was  the  proper  forum 
to  determine  all  questions  between  the  respective  parties,  and  "  pend- 
ing proper  evidence  of  the  final  determination  of  said  Alpha  adverse 
suit  the  Jamie  Lee  will  remain  suspended  in  the  files  of  this  office." 
From  which  decision  the  Jamie  Lee  claimant  appeals. 

As  to  the  appeal  of  the  Little  Forepaugh  it  is  insisted  in  argument 
by  the  Jamie  Lee  that  the  Little  Forepaugh  is  not  entitled  to  be  heard  on 
this  appeal  for  the  reason  that  no  notice  of  appeal  was  ever  served  on 
the  Jamie  Lee  claimant,  or  his  attorney,  as  required  by  Bule  of  Prac- 
tice 93.  It  is  urged  against  this  claim  that  ^'  It  is  true  there  is  on  the 
appeal  paper  no  evidence  of  such  service,  but  present  counsel  filed  no 
motion  to  dismiss  the  appeal  for  this  reason,  nor  any  evidence  (such  as 
the  affidavit  of  the  then  attorney  or  of  the  claimants)  that  such  copy 
was  not  served ;  it  is  simply  assumed  that  service  was  not  had^  but  it 
is  too  late  to  raise  the  point  after  argument  by  them  on  the  merits  of 
the  case ;  such  argument  is  the  recognition  of  the  appeal,  and  waiver 
of  failure  to  serve  notice."  In  view  of  the  conclusion  I  reach  upon  the 
case  I  do  not  deem  it  necessary  to  pass  directly  upon  the  question  thus 
raised.  When  an  adverse  claim  is  filed  during  the  period  of  publica- 
tion and  suit  commenced  thereon  then  full  and  complete  jurisdiction  over 
the  subject-matter  connected  with  all  of  the  rights  of  the  parties  is 
transferred  from  the  Land  Department  until  final  judgment  is  rendered 
by  the  court  and  a  copy  of  the  record  filed  in  the  local  land  office,  where- 
upon full  and  complete  jurisdiction  re- vests  in  the  Land  Department  to 
require  a  compliance  with  the  requirements  of  the  law  in  other  respects 
not  adjudicated  by  the  court 

Revised  Statutes,  section  2326,  provides: 

Where  an  adverse  claim  is  filed  during  the  period  of  publication,  it  shall  be  npon 
oath  of  the  person  or  persons  making  the  same,  and  shaU  show  the  nature,  bounda- 
ries, and  extent  of  such  adverse  claim,  and  all  proceedings,  except  the  publication  of 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  398 

notice  and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  antil  the  con- 
troversy shall  have  been  settled  or  decided  by  a  court  of  competent  Jurisdiction,  or 
the  adverse  claim  waived  ....  After  such  judgment  shall  have  beeu  rendered,  the 
party  entitled  to  the  possession  of  the  claim  or  any  portion  thereof  may,  without  giv- 
ing further  notice,  file  a  certified  copy  of  the  Judgment  roll  with  the  register  of  the 
land  office,  together  with  the  certificate  of  the  Surveyor-General  that  the  requisite 
amonnt  of  labor  has  been  expended  or  improvements  made  thereon,  and  the  descrip- 
tion required  in  other  cases,  and  shall  pay  to  the  receiver  five  dollars  per  acre  for  his 
claim,  together  with  the  proper  fees,  whereupon  the  whole  proceedings  and  thejndg- 
ment-roU  shall  be  certified  by  the  register  to  the  Commissioner  of  the  General  Land 
Office,  and  a  patent  shall  issue  thereon  for  the  claim  or  such  portion  thereof  as  the 
applicant  sh«H  appear  from  the  decision  of  the  court  to  rightly  possess. 

In  the  case  of  BicbmoDd  Mining  Go.  v,  Bose  et  al  (114  U.  S.,  576), 
in  passing  npon  this  very  question  the  coart  said : 

It  is  apparent  that  the  law  intended,  in  every  instance  where  there  was  a  possibil- 
ity that  one  of  these  claims  conflicted  with  another,  to  give  opportunity  to  have  the 
conflict  decided  by  a  Judicial  tribunal  before  the  rights  of  the  parties  were  foreclosed 
or  embarrassed  by  the  issue  of  a  patent  to  either  claimant  ....  It  is  in  full  accord 
with  this  purpose  that  the  law  should  declare,  as  it  does,  that  when  this  contest  is 
inaugarated  the  land  officers  should  proceed  no  further  until  the  court  has  decided, 
and  that  they  shall  be  governed  by  that  decision ;  to  which  end  a  copy  of  the  record 
is  to  be  filed  in  their  office.  They  have  no  further  act  of  Judgment  to  exercise.  If 
the  coart  decides  for  one  party  or  the  other  the  land  department  is  bound  by  the 
decision  ....  With  all  this  these  officers  have  no  right  to  interfere.  After  the 
decision  they  are  governed  by  it.  Before  the  decision,  once  this  proceeding  is  initi- 
ated, their  function  is  suspended. 

The  Little  Forepaagh  claim  was  filed  and  sait  commenced  upon  it  in 
the  required  time ;  after  the  salt  was  commenced  and  while  it  was  pend- 
ing in  court  the  Jamie  Lee  filed  its  relinquishment  as  to  the  conflict 
as  originally  filed  in  the  land  office,  and  upon  this  your  office  assumed 
to  resume  proceedings  by  deciding  that  the  Jamie  Lee  was  entitled  to 
its  patent.  In  this  your  office  was  clearly  in  error.  A  discrepancy  be* 
tween  the  adverse  claim  as  filed  and  accepted  in  the  local  office,  and 
that  upon  which  suit  is  instituted  will  not  warrant  the  Land  Depart- 
ment in  the  resumption  of  proceedings  during  the  pendency  of  the  suit 
in  court.    Bay  State  Gold  Mining  Co.  v.  TrevilHon  (10  L.  D.,  194). 

For  the  foregoing  reasons  your  office  decision  as  to  the  Ijittle  Fore* 
paugh  claimants  is  set  aside  and  proceedings  will  be  stayed  thereon  in 
your  office  until  the  proper  evidence  of  the  termination  of  the  suit  is 
furnished,  upon  receipt  of  which  your  office  will  proceed  as  provided 
by  law.    Tour  office  decision  as  to  the  Alpha  claim  is  hereby  affirmed. 

Said  decision  is  accordingly  modified. 
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PRACTICE-NOTrCB— ATTORNEY— SETTLEMENT  BIGHT. 

Moody  v.  Kibeland. 

Notice  of  a  decision  to  an  attorney  of  record  is  notice  to  the  party  he  represents. 

One  who  has  made  settlemoDt  and  dne  residence  on  a  tract,  bat  failed  through  mis- 
talce  to  include  the  same  within  his  entry,  will  be  protected  as  against  a  sabse- 
qnent  occupant  of  the  premises  who  takes  forcible  possession  thereof  with  fall 
knowledge  of  the  facts. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oener<U 

Land  Office^  October  20, 1890. 

I  have  considered  the  case  of  Jeremiah  Moody  v.  W  B.  Kirkland 
involving  the  B.  i  of  NW.  i  and  W.  J  of  NE.  J  of  Sec.  34,  T.  26,  R.  21 
E.,  Gainesville,  Florida,  on  appeal  by  the  latter  from  your  decision  of 
May  5, 1888,  holding  his  entry  for  cancellation. 

The  records  show  that  Moody  made  homestead  entry  for  the  E  ^  of 

NW.  J  and  W.  i  of  NB.  J  of  section  *«  35,"  T.  26  S.,  R.  27  E.,  December 

16, 1881,  and  Kirkland  made  homestead  entry  for  the  tract  in  dispate 

October  19, 1882. 
Upon  the  application  of  Moody  who  alleged  that  his  entry  did  not 

embrace  the  land  upon  which  he  had  made  settlement  and  improve- 
ment, a  hearing  was  ordered  by  your  office  which  took  place  on  May 
14,  1884,  and  upon  an  application  by  Kirkland  are-hearing  was  ordered 
which  took  place  on  Janaary  23, 1886. 

The  local  officers  found  that  Moody  made  settlement  on  the  land  in 
dispnte  in  the  winter  of  1877,  and  built  two  small  houses,  that  he 
cleared  a  few  acres  of  land,  set  out  some  orange  and  peach  trees,  planted 
crops,  etc.,  and  had  resided  on  the  land  when  not  necessarily  absent  to 
work  for  his  support  and  to  obtain  means  to  improve  the  claim.  That 
while  Moody  was  absent  from  the  land  in  the  latter  part  of  1881  or  first 
of  1882,  Kirkland  took  possession  of  the  place  and  has  resided  thereon 
and  cultivated  the  same  since  that  date.  But  in  view  of  the  fact  that 
Moody  had  not  resided  on  the  land  since  Kirkland  took  possession  of 
the  same,  the  local  officers  held  that  he  had  failed  to  comply  with  the 
requirements  of  the  homestead  law  and  recommended  that  the  contest 
be  dismissed  and  the  entry  of  Kirkland  remain  intact. 

In  your  decision  of  May  5, 1888,  you  reversed  the  local  officers,  and 
held  the  entry  of  Kirkland  for  cancellation  and  allowed  Moody  to  amend 
his  entry  to  embrace  the  land  in  question  upon  which  he  had  made  set- 
tlement and  improvement  No  appeal  was  taken  from  said  decision  and 
by  letter  of  March  27, 1889,  the  case  was  closed  by  your  office  and  the 
entry  of  Kirkland  canceled  and  on  May  20, 1889,  the  local  officers  noti- 
fied Kirkland  of  this  action. 

On  June  21, 1889,  H.  N.  Oopp,  Esq.,  attorney  for  Kirkland,  filed  an 
appeal  from  your  decision  of  May  5, 1888.  It  is  alleged  that  Kirkland 
did  not  receive  notice  of  said  decision.    The  local  officers  state  that  the 
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name  of  A.  N.  Ham  appears  on  their  record  as  the  attorney  for  Kirk- 
land,  and  Mr.  Ham  was  notified  of  your  decision,  by  the  local  officers, 
on  December  26, 1888,  and  acknowledged  the  receipt  of  said  notice. 

The  records  show  that  on  October  26, 1886,  M.  O.  Ornmpler  wrote  to 
yonr  office  stating  that  A.  N.  Ham  was  no  longer  his  attorney  in  any 
of  his  oases,  including  that  of  Moody  t?.  Eirklaud  and  stating  that  he 
(Crampler)  represented  Eirkland.  It  is  contended  by  the  present  at- 
torney for  Eirkland  that  this  letter  was  a  revocation  of  the  anthority 
of  Mr.  Ham  to  appear  as  attorney.  On  August  23, 1889,  the  local  offi- 
cers reported  that  M.  O.  Grumpier  had  not  complied  with  the  require- 
ments of  your  office  circular  of  March  19, 1887,  and  was  not  therefore 
eligible  to  represent  claimants  to  public  land,  and  furthermore,  that  he 
had  Aever  filed  in  the  local  office  any  authority  from  Eirkland  entitling 
him  to  appear  as  attorney. 

In  view  of  these  facts  it  must  be  held  that  notice  of  your  decision  was 
duly  given  to  the  attorney  of  record  for  Eirkland,  and  under  rule  106  of 
the  rules  of  practice^  the  same  was  notice  to  him.  Hence  the  appeal 
filed  June  21, 1889,  was  not  in  time  and  it  must  l^e  dismissed. 

But  aside  from  the  fact  that  no  proper  appeal  was  taken  firom  your 
decision,  I  see  no  reason  why  the  same  should  be  disturbed. 

The  evidence  taken  at  the  two  hearings  shows  that  Moody  made  set- 
tlement on  the  land  in  question,  and  resided  thereon  for  four  years  or 
more,  and  through  mistake  made  entry  for  another  tract.  That  Eirk- 
land was  aware  of  this  fact,  and  yet  he  took  possession  of  the  premises 
during  the  absence  of  Moody  aud  tore  down  the  houses  of  the  latter  and 
threw  them  outside  the  enclosure.  All  this  was  against  the  protest  of 
Moody.  The  latter  swears  that  he  was  afraid  to  return  to  the  place  to  at- 
tempt to  reside  there  as  Eirkland  had  threatened  him.  Eirkland's 
actions  have  not  been  such  as  entitle  him  to  the  protection  of  the  De- 
partment.   The  papers  in  the  case  are  herewith  returned. 


PRTVATB  CASH  KNTRY-EJJinTABLB  ADJUDICATION. 

Joseph  C.  Lea. 

A  priyate  cash  entry,  made  in  good  faith,  of  the  land  covered  by  the  previons  timber 
caltare  entry  of  the  purchaser,  may  be  referred  to  the  board  of  equitable  adjudi- 
cation in  the  absence  of  an  adverse  claim. 

First  AsHsiant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  20,  1890. 

I  have  considered  the  appeal  of  Joseph  0.  Lea  from  yonr  decision  of 
December  17, 1888,  holding  for  cancellation  his  private  cash  entry  Ko. 
1149,  for  W.  i  of  S W.  i,  NE.  i  of  SW. }  and  SE.  \  of  NW.  \  of  Sec.  34,  T. 
10  S.,  R.  24  E.,  Las  Cruces,  New  Mexico. 

The  records  show  that  said  Lea  made  timber  culture  entry  for  the 
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tract  in  question  on  September  1, 1879,  and  on  November  21,  1885,  he 
made  private  cash  entry  for  the  same  land. 

On  December  17, 1888,  yonr  office  held  the  latter  entry  for  cancella- 
tion on  the  ground  that  the  same  was  void  as  it  was  made  while  the 
laud  embraced  therein  was  reserved  by  the  timber  culture  entry,  and 
on  December  19, 1888,  your  office  held  the  latter  entry  for  cancellation 
on  the  ground  that  the  claimant  had  abandoned  the  same  when  he 
made  private  cash  entry  for  the  land. 

With  his  appeal  Mr.  Lea  submitted  a  corroborated  affidavit  stating 
that  from  1879  to  1885,  he  planted  10,000  trees,  constructed  ditches  etc., 
and  expended  1750,  in  improvements,  and  endeavored  in  good  faith  to 
obtain  title  to  the  land  under  his  first  entry,  but  he  found  that  it  was 
impossible  to  obtain  sufficient  water  to  secure  the  growth  of  timbei^  and 
in  1885  he  abandoned  said  entry  and  made  cash  entry  for  the  land,  and 
has  since  then  expended  $650  in  improvements  on  the  tract.  He  ap- 
pears to  have  acted  in  good  faith  in  the  matter.  His  entry  appears  to 
have  been  allowed  by  the  local  officers  under  the  impression  that  the 
land  was  liable  to  private  entry. 

There  is  no  adverse  claimant. 

In  my  opinion  this  entry  should  be  submitted  to  the  board  of  equita- 
ble adjudication  for  consideration  under  the  appropriate  rule. 

Your  decision  is  modified  accordingly. 


PBACrriCE— BITLE  48-OSAGE  FILXNO-MABBrBD  WDM AN—PATMSNT. 

BBOOES  V.  SCHOPPBB  BT  AL. 

A  deoiaion  of  the  local  office  contrary  to  existing  laws  and  regnlations  may  be  cor- 
rected by  tbe  Commissioner  of  the  General  Land  Office,  thoagh  no  appeal  is  taken 
from  soch  decision. 

The  failure  of  a  settler  on  Osage  land  to  file  therefor  within  three  months  from  date 
of  settlement  subjects  his  claim  to  any  other  valid  intervening  right. 

A  single  woman  who  has  the  qualifications  of  a  pre-emptor,  and  after  due  compliance 
with  law  and  submission  of  Osage  final  *proof,  marries,  is  not  by  such  marriage 
depriyed  of  the  right  to  have  her  proof  considered  and  entry  allowed. 

£k  may  be  presumed  that  the  first  payment  was  properly  tendered  with  Osage  final 
proof,  where  such  proof  is  rejected  for  reasons  not  involving  the  matter  of  pay- 
ment, and  the  record  shows  full  compliance  with  the  law  in  other  respects  bnt  is 
silent  as  to  such  tender. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  October  23, 1890. 

I  have  considered  the  several  appeals  of  Gyrus  H.  Brooks,  William 
Gonway  and  James  M.  Grabb  from  yonr  office  decision  of  May  8, 1889, 
wherein  yon  direct  that  A.nuie  M .  Schopper  be  allowed  to  complete  her 
entry  upon  her  Osage  filing,  made  March  14, 1884,  on  the  NE.  ^  of  Sec 
19,  T.  27  B.,  B.  12  W.,  Larned,  Kansas. 
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This  appeal  involves  the  conflicting  interests  of  four  applicants  to 
parchaso  said  tract,  under  the  provisions  of  the  act  approved  May  28^ 
1880  (21  Stat.,  143),  relating  to  the  Osage  lands. 

William  Conway  filed  npon  said  tract  March  14, 1884,  alleging  settle- 
ment Febrnary  28,  of  that  year.  On  June  6, 1884,  he  gave  notice  of 
his  intention  to  make  final  proof  on  August  29,  of  that  year. 

Anna  M.  Schopper  filed  upon  the  same  tract  on  March  14, 1884,  alleg- 
ing settlement  January  20, 1884.  She  gave  notice  of  her  intention  to 
make  final  proof  on  September  8,  of  that  year. 

James  M«  Grabb  made  his  filing  upon  said  tract  on  May  31, 1884, 
alleging  settlement  February  27, 1884.  He  gave  notice  of  his  intention 
to  make  final  proof  on  August  27,  of  that  year. 

Each  of  said  parties  submitted  final  proof,  pursuant  to  their  respect- 
ive notices. 

On  August  15, 1884,  Gouway  filed  his  protest  in  the  local  office  against 
the  allowance  of  Grabb's  proof;  and  on  August  26,  1884,  Schopper 
filed  her  protest  against  the  allowance  of  the  final  proofs  of  both  Grabb 
and  Gouway,  asserting  her  superior  right  to  make  proof  and  payment 
for  the  land. 

On  September  25, 1884,  the  register  and  receiver  ordered  a  hearing 
to  be  had  before  them  on  October  20,  following,  for  the  purpose  of  de- 
termining which  of  them  (if  either)  ought  to  have  the  land.  The  hear- 
ing was  duly  had,  and  the  case  finally  closed  November  1, 1886. 

On  January  6, 1887,  the  register  and  receiver  rendered  their  decision, 
holding,  in  effect,  that  Grabbs'  residence  was  not  sufficient  to  entitle 
him  to  the  land,  and  that  he  had  abandoned  the  same  before  he  sub- 
mitted his  final  proof.  They  also  held  that  Gonway  had  never  estab- 
lished an  actual  residence  on  the  land,  and  that  his  real  home,  at  the 
time  of  and  before  offering  his  final  proof,  was  with  his  sister.  As  to 
Schopper,  they  found  that  she  began  her  residence  on  the  tract  about 
the  first  of  April,  1884,  and  resided  there 

peraonally,  actaally  and  continaonsly  np  to  month  of  October,  1884,  when  she  anb- 
mitted  her  proof  and  moved  from  the  troot  to  Ellenwood,  Barton  Co.,  Kansas,  where 
she  has  ever  since  resided,  and  where  she  has  since  married.  .  .  .  The  testimony 
shows  that  np  to  October,  1884,  Schopper  was  the  only  one  of  the  three  claimants  for 
this  land  who  had  complied  with  the  pre-emption  law  as  to  actual  personal  and  con* 
tinuons  residence  np  to  that  time ;  bat  having  abandoned  the  land  before  her  entry 
was  allowed  at  this  office,  and  having  disqualified  herself  as  a  pre-emptor  by  marry- 
ing, her  final  proof  mnst  be  rejected. 

The  local  ofiicers  accordingly  rejected  the  several  final  proofe  of  Grabb, 
Gonway  and  Schopper,  and  held  for  cancellation  their  several  declara- 
tory statements.  From  this  judgment  the  three  claimants  filed  their 
several  appeals. 

On  December  19, 1887,  Gyrus  H.  Brooks  offered  to  file  on  the  same 
tract  His  filing -was  refused  by  the  local  officers,  by  reason  of  existing 
contests  of  Grabb,  Gonway  and  Schopper.  Brooks  appealed,  alleging 
that  none  of  the  parties  herein  named  had  a  valid  claim  to  the  land, 
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and  that  he  had  made  such  compliance  with  the  law  in  respect  to  resi- 
dence and  cultivation  as  entitled  him  to  the  land. 

By  your  office  letter  ^^  H,"  of  August  8, 1888,  you  ordered  a  hearing, 
to  enable  Brooks  to  show  cause  why  none  of  the  other  claimants,  Orabb, 
Gonway  and  Schopper,  should  be  permitted  to  enter  the  land ;  also  to 
allow  said  last-named  claimants  to  rebut  such  testimony  as  Brooks 
might  submit.  This  second  hearing  was  duly  had,  at  which  all  four  of 
the  claimants  participated,  and  submitted  testimony  in  support  of  their 
respective  claims  and  against  the  opposing  claims  of  the  others. 

The  record  of  the  second  hearing  was  transmitted  to  your  office  Janu- 
ary 26, 1889 ;  and  on  consideration  of  the  entire  testimony  you  modified 
the  judgment  of  the  local  officers,  affirming  the  same  as  to  the  r^ectlon 
of  the  final  proofs  of  Oouway  and  Grabb,  and  reversed  it  as  to  the  rejec- 
tion of  the  final  proof  of  Schopper. 

I  have  carefully  reviewed  the  entire  record.  The  several  claimants 
have  contended  with  great  pertinacity,  and  the  result  is  a  mass  of  testi- 
mony, of  great  extent  irrelevant  and  strangely  contradictory.  It  is, 
therefore,  impossible  to  arrive  at  a  just  conclusion  and  at  the  same  time 
reconcile  the  testimony  and  accord  to  the  several  witnesses  that  honesty 
of  statement  which  should  characterize  every  one  in  giving  testimony 
under  the  solemnities  of  an  oath. 

As  to  James  M.  Grabb,  I  think,  the  testimony  shows  that  he  was  not 
an  ^'  actual  settler"  on  the  land  within  the  meaning  of  the  act;  and,  if 
he  were,  he  failed  to  file  on  the  land  within  three  months  from  the  time 
of  his  alleged  settlement,  and  therefore  the  land  was  subject  to  any 
other  valid,  intervening  right.  Gircular  of  April  26, 1887, 5  L.  D.,  581; 
Hessong  v.  Burgan,  9  L.  D.,  353. 

The  testimony  shows  that  William  Gonway  went  on  the  land  on  Feb- 
ruary 27, 1884,  and  selected  a  site  for  a  house  and  dug  a  few  holes 
with  a  spade.  On  the  following  day,  he  hauled  a  few  scantlings  on  the 
land  and  nailed  them  together  in  the  shape  of  the  letter  ^'  A."  This  so- 
called  house  was  admittedly  not  habitable.  Gonway  tried  to  stay  there 
that  night,  but  was  driven  away  by  the  cold,  after  remaining  three 
hours.  On  the  10th  of  March,  following,  he  began  to  plow  sod  for  a 
house.  This  house  (about  fourteen  by  sixteen  feet),  he  alleges,  was 
completed  two  days  afterwards.  It  had  neither  window  nor  floor.  He 
put  a  stove  in  it,  and  staid  there  the  night  of  the  12th  of  March.  He 
swears  he  made  this  house  his  continuous  residence  thereafter ;  that 
he  dug  a  well,  and  plowed  about  twelve  acres  of  ground  and  cultivated 
it  to  corn. 

The  evidence,  however,  shows  that  he  did  no  cooking  at  the  place; 
that  such  meals  as  he  ate  at  the  house  were  carried  there ;  he  kept  his 
clothing  at  the  house  of  his  brother-in-law,  McGann,  about  two  miles 
from  the  land.  He  worked  for  farmers  in  the  neighborhood  of  the 
claim,  and,  while  he  doubtless  slept  in  his  house  a  few  times,  it  was 
evidently  done  to  give  an  appearance  of  having  his  real  home  there. 
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The  farnitnre  in  his  house  consisted  of  a  frame  scaffold,  on  which  was 
placed  some  dtraw  and  a  blanket  for  a  cover ;  also  a  stove,  and  a  few 
tin  cans.  He  was  seen  abont  the  place  very  seldom ;  he  says  himself, 
^<I  went  to  my  claim  once  a  week'';  again,  he  says,  ^'I  was  at  my  claim 
Saturday  nights,  and  once  or  twice  a  week."  One  witness  says  his 
house  was  in  plain  view  of  Gon way's,  and  if  ever  Gonway  lived  on  the 
place  at  any  time,  he  did  not  know  it;  that  witness  had  passed  Con- 
way's house  every  day  for  more  than  a  year  and  never  saw  him  in  the 
house ;  that  Gonway  made  his  home  at  his  brother-in-law's. 

Independent  of  this,  I  think  a  fair  construction  of  the  entire  testimony 
justifies  me  in  concarring  in  the  conclusion  reached  in  your  said  office 
letter,  also  by  the  local  officers,  that  Anna  M.  Schopper  made  the  first 
settlement  upon  the  land.  She  selected  the  land  for  a  home  January 
20, 1884.  The  ground  was  then  frozen,  and  she  could  not  build  her  sod 
house.  Her  first  act  of  settlement  was  February  25, 1884,  when  she  cut 
the  grass  (blue  stem)  from  off  the  bailding  site  and  marked  the  founda- 
tion for  her  house,  sixteen  by  nineteen  feet.  She  employed  hands,  and 
began  her  house  (sod)  March  8, 1884,  and  finished  it  March  16th  of  that 
month,  and  moved  into  it  her  furniture,  and  made  it  her  continuous 
home  from  that  time  until  long  after  she  submitted  her  final  proof. 
She  caused  ten  acres  of  the  land  to  be  broken,  and  cultivated  the  same 
to  com ;  dug  a  well,  and  cultivated  a  vegetable  garden.  She  is  cor- 
roborated by  five  witnesses  as  to  her  residence  and  caltivation  and  prior 
settlement.  On  February  18, 1886,  about  seventeen  months  after  she 
submitted  her  final  proof,  she  was  married  to  one  William  Lueders. 

It  is  strenuously  insisted  by  opposing  counsel,  and  so  decided  by  the 
register  and  receiver,  that  by  Schopper's  marriage  before  her  entry  was 
allowed  by  the  local  office,  she  disqualified  herself  and  forfeited  her 
claim  to  the  land. 

This  position  can  not  be  maintained.  She  bad  all  the  qualifications 
of  a  pre-emptor  when  she  settled  upon  the  land ;  her  residence  and  cul- 
tivation were  sufficient  under  the  laws  and  regulations  governing  the 
disposition  of  the  public  lands  to  show  her  good  faith ;  she  submitted 
her  final  proof  within  the  time  required ;  the  hearing  developed  the 
fact  that  at  the  time  she  submitted  her  final  proof  she  had  literally  ful- 
filled every  requirement  of  the  statute,  and  should  have  been  permitted 
to  complete  her  entry.  Had  she  married  before  she  had  lived  apon  the 
land  the  requisite  period,  it  would  be  a  far  different  case ;  but  having 
performed  all  the  conditions  the  law  imposed  upon  her,  and  having  sub- 
mitted her  final  proof  in  time,  her  marriage  afterwards  could  not  annul 
her  rights  to  have  her  proof  considered  and  her  entry  allowed.  Melissa 
J.  Gnnningham,  8  L.  D.,  433. 

It  is  insisted  by  counsel  that  it  does  not  affirmatively  appear  that 
Schopper  made  tender  of  the  first  installment  of  the  purchase  money, 
and  therefore  her  entry  should  now  be  refused.  It  appearing  that  she 
had  performed  every  other  necessary  act  to  entitle  her  to  the  land,  and 
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the  evidence  being  silent  as  to  whether  she  made  tender  of  the  money 
or  not,  and  the  local  officers  having  placed  their  objection  to  the  ac- 
ceptance of  her  final  proof  on  an  entirely  different  gronnd,  it  may  be 
presumed  that  she  tendered  the  purchase  money  when  she  submitted 
her  final  proof. 

It  appears  that  Schopper's  appeal  was  filed  one  day  late ;  but,  since 
the  action  of  the  local  office  in  rejecting  her  proof  on  the  grounds 
stated  is  regarded  as  contrary  to  existing  laws  and  regulations,  your 
action,  correcting  such  error  under  rule  48  of  the  Eules  of  Practice, 
without  reference  to  her  appeal,  is  approved. 

Brooks  settled  on  the  land  long  after  Schopper  had  submitted  her 
proof;  he  knew  that  the  several  prior  applications  had  not  been  passed 
upon ;  he  entered  into  the  contest  to  defeat  all  others,  and  knew  his  own 
claim  depended  upon  his  success.  He  has  no  right  to  complain  of  the 
result. 

Schopper's  final  proof  will  be  returned  to  the  local  office  for  accept- 
ance, and  she  will  be  permitted  to  perfect  her  entry  within  thirty  days 
from  receipt  of  notice  of  this  decision. 

Your  said  office  decision  is  affirmed. 


HOME8TBAD-NOTICB-DEFATJLT  CUBED. 

Heptneb  V.  McOabtnby, 

The  initiation  of  a  contest,  so  far  as  the  rights  of  the  eutryman  are  oonoemed  mast 
be  considered  as  of  the  date  of  his  appearance  at  the  hearing,  in  the  absence  of 
record  cTidence  showing  service  of  notice. 

A  contest  must  fail  if,  prior  to  the  initiation  thereof,  the  entryman  without  actual 
or  constructive  notice  of  the  pending  suit,  cures  the  default  in  good  faith. 

First  Assistant  Secretary  ChamdUr  to  the  Commissioner  of  the  Oe/Mfd 

Land  Office,  October  16, 1890. 

G.  L.  McCartney  made  homestead  entry,  No.  6061,  September  3, 
1886,  of  the  SB.  J  of  Sec.  18,  T.  8  S.,  R.  31  W.,  Oberlin,  Kansas.  April 
27, 1886,  Andrew  Heptner  filed  affidavit  of  contest  against  the  same, 
alleging  abandonment  and  lack  of  cultivation.  Hearing  was  had  Jnne 
17,  1886,  and  the  local  officers  recommended  the  cancellation  of  the 
entry,  and  on  appeal  to  your  office  the  judgment  of  the  register  and 
receiver  was  affirmed  August  13, 1888,  and  the  entry  held  for  cancella- 
tion.   From  this  decision  McCartney  now  appeals  to  this  Department. 

The  contestant  offered  evidence  for  the  purpose  of  showing  that  claim* 
ant  and  one  Nelson  built  a  house  in  partnership  on  the  half  section  line 
between  McCartney's  entry  and  the  NE.  |  of  the  same  section,  which 
was  entered  by  Nelson  at  the  date  of  McCartney's  entry  (September  3, 
1886).  This  house  was  ten  by  twelve  feet,  built  of  lumber,  with  one 
door  and  two  windows^  and  cost  eighty-five  dollars.    This,  with  two 
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farrows  plowed  around  three  sides  of  the  claim,  constitated  all  the  im- 
provements and  caltivation  up  to  the  time  of  the  filing  of  the  affidavit 
of  contest 

It  is  admitted  that  from  the  date  of  entry  until  the  morning  of  April 
27, 1886,  a  period  of  more  than  six  months,  McCartney  was  absent  from 
his  claim,  residing  in  a  different  county,  that  the  house  was  built  by 
Nelson  during  such  absence  of  McCartney,  and  one  witness  for  contest- 
ant says  Nelson  admitted  to  him  that  he  and  McCartney  were  partners 
in  the  building  of  the  house.  l)hat  they  were  such  partners  is  contra- 
dicted both  by  McCartney  and  Nelson*  They  both  testify  that  the  lum- 
ber was  bought  by  McCartney  and  that  Nelson  was  paid  for  building 
the  house,  though  Nelson  says  he  may  have  told  contestant's  witness 
that  he  was  in  partnership  with  McCartney.  This  admission  is  the  only 
evidence  of  partnership,  and  the  admission  being  of  Nelson  can  not  bind 
McCartney.  No  rule  of  evidence  makes  it  admissible  for  that  purpose. 
I  must  find  that  the  house  was  McCartney's  alone.  The  preponderance 
of  the  evidence  also  is  clearly  to  the  effect  that  the  house,  at  least  at 
the  time  of  the  hearing,  was  wholly  on  the  claim  of  McCartney. 

The  only  remaining  question  then  is :  Did  the  claimant  forfeit  his 
entry  by  failing  to  reside  on  it  for  more  than  six  months! 

So  far  as  the  record  shows  (although  the  affidavit  of  contest  was  filed 
April  27, 1886),  no  notice  of  the  contest  was  ever  served  upon  McCart- 
ney, either  personally  or  by  publication.  The  initiation  of  the  contest 
then,  so  far  as  it  affected  the  rights  of  McCartney,  must  be  considered 
'as  of  the  date  of  his  appearance  at  the  hearing,  June  17, 1886.  (Stay- 
ton  V.  Carroll,  7  L.  D.,  198).  At  that  date  the  evidence  is  undisputed 
that  appellant  was  in  the  bona-fide  occupancy  of  his  house,  had  culti- 
vated six  or  seven  acres  of  his  claim,  and  planted  it  with  corn,  had 
made  a  garden  and  planted  shade  trees,  and  had  fully  complied  with 
the  homestead  law  as  to  residence  and  cultivation,  and  so  had  cured  his 
default  before  receiving  legal  notice  of  the  contest.  In  Scott  v.  King, 
9  L.  D.,  299,  it  is  held  that :  '^  Evidence  of  compliance  with  the  law 
after  the  filing  of  the  affidavit  and  before  the  service  of  legal  notice 
should  be  considered  with  reference  to  the  question  whether  the  claim- 
ant in  fact  had  or  had  not  knowledge  of  the  filing  of  the  contest,"  and 
the  general  tenor  of  the  later  decisions  is  to  the  effect  that  even  though 
the  claimant  had  cured  his  default  before  notice  was  legally  served 
upon  him,  yet  if  it  was  apparent  that  he  had  actual  knowledge  of  the 
filing  of  the  affidavit  and  hastened  to  cure  his  default  only  for  the  pur- 
pose of  defeating  the  contest,  such  action  on  his  part,  unaccompanied 
by  evidence  of  good  faith  in  other  respects,  would  not  defeat  the  rights 
of  the  contestant. 

In  the  case  under  consideration  no  actual  knowledge  of  the  filing  of 
the  contest  is  shown  to  have  been  received  by  claimant,  the  only  cir- 
cumstance pointing  in  that  direction  being  the  fact  that  he  moved  into 
his  house  on  the  morning  of  the  27th  day  of  April,  the  date  of  oontest- 
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ant's  filing.  This  may  have  been  a  mere  coincidence,  and  as  there  is 
nothing  in  the  evidence  to  the  contrary,  it  mast  be  regarded  as  such. 
In  fact,  the  evidence  on  the  part  of  appellant  and  his  witnesses,  which  is 
nndispnted,  shows  that  he  was  at  the  house  as  early  as  eight  o'clock  in 
the  morning,  and  at  that  time  could  not  well  have  had  any  actual 
knowledge  of  the  filing,  if,  indeed,  the  affidavit  had  been  filed  previous 
to  that  hour,  and  the  evidence  is  silent  as  to  the  time  of  day  the  con- 
test was  filed. 

It  will  be  held  that  the  claimant  had  no  actual  or  constructive  notice 
of  the  contest  prior  to  the  curing  of  his  default,  and  his  entry  will  be 
sustained  and  the  contest  dismissed. 

The  decision  of  your  office  is  reversed. 


Final  Peoop-^Oibculab. 

Depabticbnt  op  the  Intebiob, 

Oenebal  Land  Oppicb, 
WashingtoHj  D.  (7.,  October  21, 1890. 
Begjstebs  and  Beoeivers, 

United  States  Land  Offices: 

Gentlemen  :  Your  attention  is  directed  to  the  provisions  of  an  act 
of  Congress  approved  October  1,  1890,  entitled  ^*An  act  for  the  relief 
of  certain  settlers  on  the  public  lands  of  the  United  States  and  to  au- 
thorize the  taking  and  filing  of  final  proofs  in  certain  cases,"  a  copy  of 
which  is  hereto  attached. 

If  you  have  any  cases  suspended  in  your  offlcecoming  under  the  pro- 
visions of  the  first  section  of  said  act,  you  will  x>ass  upon  the  same 
without  delay.  No  comment  upon  the  provisions  of  the  act  appears  to 
be  necessary. 

Very  respectfully^ 

W.  M.  Stone, 
Acting  Commissioner, 


AN  ACT  for  the  relief  of  oertoln  settlers  on  the  public  lands  of  the  United  Stales  and  to  aathorise 

the  taking  and  filing  of  final  proofs  in  certain  oases. 

Be  it  enacted  by  the  Senate  and  Hotue  of  Bepresentativee  of  the  United  Statee  of  America 
in  Congreae  aeeemhledf  That  in  oaaes  now  before  any  of  the  land  offices  of  the  United 
States  in  which  there  has  been  or  is  now  a  vacancy  in  either  of  the  offices  of  register 
or  receiver,  where  the  day  set  for  hearing  final  proofs  came  during  the  vacancy  in 
said  office,  and  there  is  no  contest  or  protest  against  said  claims,  and  where  the  re- 
maining officer  has  taken  said  proofs  and  reduced  the  same  to  writing,  the  same  may 
now  be  passed  upon  by  the  register  and  receiver  as  if  the  same  had  been  taken  when 
there  was  no  vacancy. 

Sec.  2.  That  hereafter,  when  a  vacancy  shall  occur  in  any  of  the  land  offices  of  the 
United  States  by  reason  of  the  death,  resignation,  or  removal  of  either  the  register 
or  receiver,  and  the  time  set  for  taking  final  proofs  falls  within  the  vacancy  thus 
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causetl,  tbe  remaining  officer  may  proceed  to  take  said  final  proofs,  in  the  absence  of 
any  contest  or  protest,  redace  tlie  same  to  writing,  and  place  it  on  file  in  the  office  to 
be  considered  and  passed  upon  when  the  vacancy  is  filled. 
Approved,  October  1, 1890. 


PRACTICE— MOnON  FOR  REVIEW. 

Owens  v.  Gaugee. 

An  application  for  review  calling  for  the  exercise  of  the  sapervisory  authority  of  the 
Secretary  on  behalf  of  a  stranger  to  the  record  will  not  be  entertained,  where  such 
applicant  can  assert  his  rights  through  regular  proceedings  instituted  for  that 
purpose. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

October  26, 1890. 

A  motion  for  review  of  the  departmental  decision  in  the  case  of  Henry 
Ganger,  involving  a  right  to  enter  the  NEJ  of  Sec.  18,  T.  105  N.,  R,  56 
W.,  Mitchell  land  district,  South  Dakota,  is  now  before  me.  In  that 
case,  on  a  contest  by  one  Bruce,  the  timber  cnUnre  entry  of  Shepherd, 
for  the  described  tract,  was  held  for  cancellation  by  the  register  and 
receiver  on  June  ^,  1888.  Twenty-three  days  thereafter  and  before 
the  expiration  of  tbe  period  within  which  theentryman  was  entitled  to 
appeal.  Ganger  made  application  to  enter  said  tract  under  the  timber 
calture  law.  This  application  was  denied  by  the  local  officers,  and,  on 
appeal  your  office  affirmed  the  judgment.  On  appeal  here  that  judg- 
ment was  reversed,  and  it  was  held,  in  effect  that  said  application  should  . 
have  been  received  subject  to  the  outstanding  right  of  appeal  in  the 
entryman,  and  of  the  preferred  right  of  entry  in  the  successful  contest- 
ant, but  should  not  be  made  of  record  until  the  rights  of  the  former 
entryman  were  finally  determined,  and  then  subject  to  the  rights  of  the 
successfhl  contestant,  if  the  time  for  the  exercise  thereof  had  not  ex- 
pired.   (10  L.  D.,  221.) 

In  promulgating  this  decision,  your  office  directed  that  if  Bruce,  the 
contestant,  had  failed,  after  due  notice,  to  exercise  his  preference  right 
of  entry,  theu,  upon  proper  showing  and  payment,  the  application  of 
Ganger  should  be  allowed  ]  and  upon  report  of  that  fact  to  your  office, 
the  timber  culture  entry  of  William  J  Owens  on  said  tract  would  be 
canceled.    It  is  stated  that  Gauger  made  entry  May  13, 1890. 

On  April  23, 1890,  a  motion  for  review  of  said  departmental  decis- 
ion was  filed  in  the  local  office,  in  behalf  of  said  Owens,  which  has 
been  duly  forwarded  here. 

It  is  not  necessary  to  go  into  the  details  as  to  the  grounds  upon 
which  said  motion  is  based.  It  is  not  charged  that  said  judgment  is 
erroneous  because  of  mistake  of  law  or  fact,  therein  committed,  upon 
the  record  then  before  the  Department.  But  Mr.  Owens,  who  was  per- 
mitted to  make  timber  culture  entry  of  said  tract  Januaiy  31,  1889, 
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pending  the  appeal  of  Ganger  here,  claims  superior  rights  to  the  latter 
in  the  premises,  and  alleges  that  he,  Owens,  had  no  proper  notice  of 
the  proceedings  in  said  case,  and  asks  that  a  hearing  be  ordered  to 
ascertain  who  has  the  prior  right  of  entry.  The  decision  sought  to  be 
reviewed  did  not  pass  upon  any  rights  Mr.  Owens  may  have  in  the 
premises  and  therefore  cannot  prejudice  those  rights ;  and  he  can  as 
readily  assert  them  in  a  proper  manner  now  as  he  couM  before  said 
decision.  The  present  motion  for  review  is  not  the  proper  method 
for  him  to  pursue.  His  application  is  in  effect  to  reopen  said  case  and 
inaugurate  a  new  contest  between  him,  a  stranger  to  the  record,  and 
Ganger,  upon  matters  which  were  not  involved  in  the  former  case. 
This  is  not  the  office  of  a  review.  The  application  is  more  in  the  nat- 
ure of  an  appeal  to  the  supervisory  power  of  the  Secretary,  which 
should  not  be  invoked  when  relief  may  be  obtained,  if  it  ought  to  be 
afforded,  by  a  proper  application  presented  in  the  regular  way  to  the 
proper  land  officers. 
The  motion  is  dismissed. 


SETTLEMENT  RIGHTS-NOTICE  OF  CLAIM. 

COOPEE  V.   Sanfobd. 

Aotaal  notice  of  the  extent  of  a  settlement  claim  will  protect  saoh  claim  as  against 

the  snhseqnent  entry  of  another. 

First  AsHstant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  October  27, 1890. 

On  May  19, 1886,  Daniel  E.  Cooper  made  timber  cnltnre  entry  for  the 
W.  i  SB.  i  and  B.  i  SW.  i,  Sec.  6,  T.  25  S.,  R.  46  W.,  Lamar,  Colo- 
rado, and  on  the  following  day  Asa  L.  Sanford  filed  declaratory  state- 
ment for  the  same  tract,  alleging  settlement  the  16th  of  the  same  month. 

On  March  11, 1887,  Sanford  made  final  proof  before  the  local  office 
and  Cooper  appeared  and  cross-examined  the  witnesses,  and  submitted 
proof  on  his  own  behalf,  claiming  priority  of  right. 

The  local  officers,  on  consideration  of  the  testimony,  held  that  San- 
ford's  right  to  the  land  is  fally  established.  On  appeal  yonr  office  by 
letter  of  February  12, 1889,  also  found  that  Sanford  was  entitled  to  the 
land,  and  directed  that  Cooper's  entry  should  stand  subject  to  Banford's 
rights. 

Cooper's  appeal  is  now  before  me. 

The  facts  are  that  on  May  16, 1886,  Sanford  drove  across  the  tract  in 
question  and  determined  to  make  settlement  upon  it.  In  pursuance  of 
this  intention,  on  the  morning  of  the  18th  he  cut  several  poles  from  the 
banks  of  the  Arkansas  river,  each  of  which  was  about  twelve  feet  long, 
and  from  three  to  five  inches  in  diameter,  hauled  them  to  the  land  and 
placed  them  in  the  form  of  a  square,  he  says,  to  represent  the  foundation 
of  a  house.  In  the  center  of  his  foundation  he  drove  a  stake  upon  which 
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he  wrote  the  description  of  the  land  and  signed  his  name.  While  he 
was  engaged  in  this  work  Oooper  drove  up*  Several  others  were  pres- 
ent, one  or  more  of  whom  were  making  settlement  in  like  manner  on 
neighboring  tracts.  Oooper  asked  Sanford  whether  he  thought  the 
structure  sufficient  <<  to  hold  the  claim."  Sanford  said  he  did.  The 
former  then  drove  away,  and  on  the  following  day  made  entry. 

It  appears  that  building  material  could  not  be  procured  in  the  neigh- 
borhood. As  soon  as  practicable,  about  June  1,  1886,  Sanford  built  a 
house  and  has  since  continued  to  reside  on  the  tract. 

I  have  no  difficulty  in  finding  that  Sanford  has  the  prior  right. 
Oooper,  however,  urges  that  the  settlement  right  is  confined  to  the  W. 
i  SE.  4i  because  the  improvements  were  located  on  that  technical  quar- 
ter section,  and  that  the  entry  should  be  allowed  to  stand  for  the  tract 
lying  in  the  SW.  i.  In  support  of  this  the  case  of  L.  B.  Hall  (5  L.  D., 
141),  is  cited. 

In  that  case  Hall  made  settlement  on  four  quarter-quarter  sections 
lying  in  a  line  running  north  and  south,  two  of  them  being  in  section 
2G,  and  two  in  section  35.  Thereafter  certain  additional  homestead 
entries  were  allowed  tor  the  tracts  in  section  35,  which  were  shortly 
passed  to  patent.  Subsequently,  Hall  offered  final  proof,  which  was 
rejected  on  account  of  conflict  with  the  patented  homestead  entries. 
He  then  asked  that  suit  be  brought  by  the  government  to  set  aside  said 
patents.    In  discussing  this  question  the  Department  held  that, 

the  settlement  and  improvements  of  Hall,  if  confined  to  section  26,  woald  not  be 
snoh  notice  as  the  en  try  man  in  section  35  wonld  be  bound  to  regard.  The  notice 
given  by  settlement  and  improvement  applies  only  to  the  quarter  section  as  defined 
by  the  public  surveys.  If,  therefore,  the  rights  of  the  entryman  attached  before  no- 
tice of  the  claim  of  Hall  was  given,  he  is  without  remedy.  If,  however.  Hall  had 
given  notice  by  settlement  or  improvement,  or  in  any  competent  manner,  of  his  claim 
to  the  tracts  in  section  35,  prior  to  the  making  of  said  entries,  then  he  has  an  ade- 
quate remedy  in  his  own  hands. 

It  is  not  a  proper  interpretation  of  this  ruling  to  hold  that  only  actual 
improvements  give  notice  of  settlement ;  nor  will  the  words  of  the  ruling 
bear  this  interpretation.  ]!^otice  given  '^ in  any  competent  manner"  is 
sufficient.  Whether  the  notice  given  in  this  case  wonld  be  sufficient  as 
against  any  applicant  for  the  land  need  not  be  considered.  It  is  suffi- 
cient that  the  claim  and  the  extent  thereof  were  personally  brought  to 
Ooopei's  attention.  He  was  charged  with  notice.  Settlement  is  not 
confined  by  law  to  a  technical  quarter  section,  and  it  is  impracticable 
for  a  settler  to  place  improvements  on  all  the  subdivisions  of  his  claim 
at  the  instant  of  settlement.  Actual  notice  of  the  extent  of  the  claim 
therefore,  is  at  least  as  good  as  that  given  by  im  provements.  Having 
had  actaal  notice  Oooper  made  his  entry  subject  to  the  rights  of  the 
settler.  As  Sanford  followed  his  settlement  by  residence  on  the  tract 
claimed,  it  must  be  held  that  his  right  to  the  tract  in  controversy  is 
superior  to  the  claim  of  Oooper. 

The  decision  appealed  from  is  accordingly  affirmed. 
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practice-Inotice  of  appeal.— acceptance  of  sbbvicb. 

Wheeleb  v.  Olabk. 

There  is  no  prescribed  form  of  words  necessary  to  be  used  in  giring  notice  of  appeal ; 
and  to  serye  the  appellee  with  a  trae  copy  of  the  appeal  is  soffioient  notice 
thereof! 

The  words  ''service  accepted",  endorsed  on  the  appeal  by  the  attorney  of  appellee, 
imply  service  of  notice  accepted;  and  the  acknowledgment  of  the  receipt  of 
''copy"  thns  endorsed  implies  that  snoh  copy  is  of  the  paper  so  endorsed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Ojffice,  October  27,  1890. 

I  have  considered  the  case  of  Adeline  F.  Wheeler  v.  Walter  P.  Olark, 
on  appeal  by  the  former  from  yonr  decision  of  April  25, 1888,  dismissing 
her  contest  against  the  homestead  entry  of  the  latter  for  the  SW.  4  Sec 
1,  T.  110  N.,  R.  64  W.,  Huron,  South  Dakota  land  district. 

Your  decision  states  substantially  and  fairly  the  record  and  evidence 
in  the  case,  and  having  carefully  reviewed  the  entire  record  I  find  no 
ground  for  disturbing  your  conclusion,  and  your  decision  is  affirmed. 

The  first  assignment  of  error  in  the  appeal  to  this  Department  is  that 
^'  no  notice  of  appeal  was  served  on  contestant  upon  appeal  to  the  Gom- 
missioner,"  and  this  ground  is  insisted  upon  by  counsel,  but  I  find  the 
appeal  endorsed — ^'  Service  accepted  and  copy  received  this  24th  day 
of  May  1886.''    Signed  by  the  attorney  of  appellee. 

This  paper,  after  properly  naming  the  parties  and  describing  the  land 
involved,  says,  "  Appeal  by  Walter  P.  Clark  the  claimant,  from  the 
decision  of  the  Hon.  Receiver  of  the  Huron  Land  Office,  dated  April 
27,  1886." 

It  then  gives  a  statement  of  the  record  of  the  case  and  this  is  followed 
by  the  assignment  of  error,  and  argument  of  counsel.  This  appeal  was 
filed  in  the  local  office  May  24, 1886,  being  within  thirty  days  of  the  de- 
cision, and  on  same  day  a  copy  of  the  same  was  served  on  the  attorney 
of  appellee. 

Rule  46  of  the  Rules  of  Practice  says : — ^^  iNotice  of  appeal  and  copy 
of  specifications  of  error  shall  be  served  on  appellee  "  etc. 

There  is  no  prescribed  form  of  words  necessary  to  be  nsed  in  giving 
notice  of  an  appeal,  and  to  serve  the  appellee  with  a  true  copy  of  the  ap- 
peal, is  certainly  sufficient  notice  of  it  In  the  case  at  bar  the  words 
^'  service  accepted  "  imply  service  of  notice  accepted,  and  the  acknowl- 
edgment of  the  receipt  of  ''copy''  endorsed  on  the  paper  implies  that 
the  copy  is  of  the  paper  so  endorsed.  The  point  therefore  is  not  well 
taken. 
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CONTEST— SUPPLEMENTAL  CHARGE—APPEAL, 

WABTHBN    V.  VANOB  BT  AL. 

A  supplemental  affidavit  of  contest  does  not  constitute  an  abandonment  of  the  prior 
charge,  or  waive  rights  secured  under  a  hearing  subsequently  had  thereon. 

The  failure  of  a  party  to  properly  appeal  from  a  decision  of  the  local  office  does  not 
depriye  him  of  due  protection  in  the  General  Land  Office  as  against  a  decision 
contrary  to  existing  laws  and  regulations. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  tlie  General 

Land  Office,  October  30, 1890. 

I  have  considered  the  appeal  of  Henry  B.  Vance  from  yoar  decision 
of  December  17, 1888,  allowing  him  sixty  days  to  show  cause  why  his 
timber  caltare  entry  for  the  SB.  i  of  Sec.  14,  T.  8  S.,  JB.  34  W.,  Oberlin, 
E^ansas,  shonld  not  be  canceled. 

The  records  show  that  Asa  Troxel  made  timber  culture  entry  for  the 
tract  in  question  December  7, 1885.. 

On  December  7, 1886,  Calvin  H.  Warthen  filed  an  affidavit  of  contest 
against  said  entry  alleging  that  the  same  was  illegal  and  fraudulent 
from  inception,  also  that  '^  said  claimant  had  never  done  any  work  on 
said  land." 

On  the  day  following,  December  8,  Henry  B.  Yance  filed  an  affidavit 
against  said  entry,  alleging  that  the  entryman  had  failed  to  break  the 
first  five  acres  as  required  by  law. 

On  February  16,  1887,  Warthen  filed  an  affidavit  which  was  ex- 
pressly stated  to  be  <<  supplemental  to  his  contest  affidavit  filed  against 
this  entry  on  December  7,  1886."  In  this  affidavit  it  was  charged  that 
Troxel  bad  failed  to  break  five  acres  from  date  of  entry. 

On  April  22, 1887,  the  local  officers  issued  notice  of  contest,  in  the 
case  of  Warthen  v.  Troxel  containing  only  the  charges  made  in  the  affi- 
davit filed  December  7, 1886,  and  appointed  July  7, 1887,  as  the  day 
for  a  hearing,  at  which  time  the  contestant  appeared  and  submitted 
evidence  sustaining  the  charges  made.    The  claimant  made  default. 

Un  said  July  7,  Vance  appeared  and  moved  to  dismiss  the  contest  of 
Warthen  on  the  ground  that  the  filing  of  the  supplemental  charge  Feb- 
ruary .16, 1887,  by  Warthen  was  an  abandonment  of  his  contest  filed  De- 
cember 7, 1886,  and  that  the  contest  of  Vance  filed  December  8, 1886, 
thus  became  the  prior  one  and  that  of  Warthen  should  be  held  subject 
thereto.  This  motion  was  granted,  and  on  July  8,  notice  issued  on 
Vance's  complaint  and  at  the  hearing  October  6,  1887,  he  sustained 
the  charge  made  and  the  local  officers  recommended  the  cancelation  of 
TroxePs  entry,  and  no  appeal  being  filed,  the  entry  was  canceled  by 
your  office  on  May  14, 1888,  on  the  record  sent  up  by  the  local  officers 
on  December  19, 1887,  and  in  the  absence  of  any  knowledge  of  the  con- 
test of  Warthen,  It  appears  that  the  latter  had,  on  July  26, 1887,  ap- 
pealed fh>m  the  action  of  the  local  officers  dismissing  his  contest,  but 


408  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

said  officers  retained  his  appeal  with  the  record  in  the  case,  nntil  May 
11,  1888,  three  days  prior  to  yoar  decision  in  the  case  of  Vance  v. 
Troxel,  when  they  transmitted  the  same  to  yonr  office. 

On  Jnly  20, 1888^  Vance  made  timber  cultare  entry  for  the  tract  in 
question. 

Yonr  decision  contains  a  full  and  clear  statement  of  the  case,  and 
there  can  be  no  doubt  as  to  the  correctness  of  your  conclusion. 

The  action  of  the  local  officers  in  dismissing  the  contest  of  Warthen 
was  erroneous,  and  their  action  in  retaining  his  appeal  in  their  office 
for  nearly  a  year  after  the  same  had  been  filed,  and  in  the  mean  time 
transmitting  the  subsequent  case  of  Vance  is  deserving  of  censure. 
The  appeal  should  have  been  transmitted  at  once  and  the  contest  of 
Vance  held  to  await  the  decision  in  said  case. 

Vance  filed  the  following  appeal  from  your  decision : 

The  error  relied  upon  la  that  the  Hon.  CommiBsioner  erred  in  his  holding  that  the 
timher  cnltnre  entry  of  Vance  should  be  held  subject  to  a  preference  right  of  Warthen 
in  face  of  the  record  showinjr  that  Warthen  failed  to  comply  with  Rnles  of  Practice 
Nos.  45  and  46.  We  contending  that  the  failure  of  Warthen  to  so  comply  acted  as  a 
termination  of  all  the  rights  of  said  Warthen  to  be  further  heard  or  to  disturb  the 
acquired  rights  of  Vance,  which  rights  of  Vance  have  been  acquired  without  any 
notice  whatever  that  Warthen  was  resisting  his  attempts,  and  acts  to  perfect  his 
title  to  said  land  now  embraced  in  bis  timber  entry  since  Jnly  20,  1888. 
Very  respectfully  submitted^ 

Henry  B.  Vance 
by  May  and  McElrot, 

J3i9  attomejfs. 

No  statement  is  added  to  this  appeal,  neither  is  any  argument  filed 
in  its  support,  and  the  Department  is  thus  left  to  put  its  own  interpre- 
tation upon  the  same. 

I  assume  that  the  attorneys  for  Vance  had  reference  to  the  appeal  of 
Warthen  from  the  decision  of  the  local  officers  rendered  July  7,  1887, 
dismissing  his  contest  and  allowing  that  of  Vance.  The  contention 
seems  to  be  that  the  rights  of  the  former  are  in  some  manner  barred 
by  his  failure  to  comply  with  rules  45  and  46  of  the  rules  of  practice. 

This  appeal  was  filed  July  25, 1887,  which  was  within  the  time  al- 
lowed and  the  reasons  for  the  same  are  given,  thus  complying  with 
rule  45,  but  no  notice  of  the  appeal  was  served  on  Vance,  who  was  an 
adverse  party  in  interest,  and  who  was  entitled  to  notice.  Warthen 
thus  failed  to  comply  with  rule  46  of  the  rules  of  practice. 

By  reason  of  this  failure  the  appeal  of  Warthen  should  properly  have 
been  dismissed  by  your  office.  Gone  v.  Bailey  (10  L.  D.,  546) ;  Bundy 
V.  Fremont  Townsite  (10  L.  D.,  595). 

Had  this  action  been  taken,  however,  it  would  have  been  the  duty 
of  yonr  office  in  the  exercise  of  its  supervisory  power,  to  have  reversed 
the  decision  of  the  local  officers,  as  the  same  was  not  only  contrary  to 
existing  laws  and  regulations,  but  to  the  principles  of  justice,  and  to 
have  reinstated  Warthen  in  his  rights  of  which  he  had  been  deprived 
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by  the  wrongfal  act  of  said  officers.  His  failure  to  serve  notice  on 
Vance  merely  left  him  in  the  position  of  one  who  had  failed  to  take  an 
appeal,  bnt  did  not  deprive  him  of  the  protection  of  your  office  or  of 
this  Department.    Pearce  v.  Wollscheid  (10  L.  D.,  678). 

I  see  no  reason  why  there  should  be  any  further  hearing  in  this  case. 
Vhe  entry  of  Yance  should  be  canceled  and  that  of  Warthen  placed  on 
record  if  the  latter  still  so  desires.  Should  he,  however,  waive  his 
right  to  make  entry,  that  of  Vance  should  be  allowed  to  remain.  War- 
then  should  be  allowed  ninety  days  in  which  to  determine  what  action 
he  will  take. 

Tour  decision  is  modified  accordingly. 


PROCEEDINGS  ON  FINAL  PROOF-MINERAL  LAND. 

DARBAGH  V.  HOLDMAN. 

In  proceedings  had  under  a  protest  against  final  proof  the  Commissioner  should  pass 
on  the  whole  case  as  presented  by  the  record,  inclading  the  sufficiency  of  the  final 
proof. 

The  General  Land  Office  has  no  Jurisdiction  over  a  case  after  an  appeal  from  its  de- 
cision thereon. 

When  witnesses  are  examined  by  the  local  officers  their  finding  of  facts  where  there 
is  a  conflict  of  testimony,  is  entitled  to  special  consideration. 

Findings  of  fact  concurred  in  by  the  local  and  general  land  offices  will  be  accepted 
as  conclusive  by  the  Department  unless  clearly  wrong. 

A  segregation  survey  at  the  expense  of  the  agricultural  claimant  may  be  properly 
.  directed,  where  such  claim  includes  land  of  a  mineral  character  covered  by  a 
previous  mineral  location. 

Acting  Secretary  Chandler  to  the  Oommissioner  of  the  General  Land  Office^ 

October  30, 1890. 

I  have  considered  the  case  of  Richard  Darragh  v.  George  8.  Hold- 
man  on  appeal  by  the  former  from  the  decision  of  your  office  dated 
Jane  17, 1889,  holding  that  the  land  claimed  by  Holdman,  in  Darragh's 
homestead  entry  'So.  3250  of  the  fractional  S  i  of  the  SW  }of  Sec.  6,  and 
fractional  N  i  of  NW  \  of  Sec.  7  in  T.  6  S.,  E.  20  B.,  Stockton,  California, 
was  mineral  in  character. 

The  record  shows  that  Darragh  made  said  homestead  entry  on  Jnly 
14, 1880,  and  on  March  4, 1886,  gave  dne  notice  of  his  intention  to  make 
final  proof  and  payment  for  said  land  on  April  24,  same  year;  that  ou 
said  last-named  date  said  Holdman  appeared  and  filed  his  protest  against 
the  allowance  of  said  proof,  for  the  reason  that  he  had  located  a  placer 
claim  covering  15.88  acres  in  the  SW  |  of  the  SW  \  of  said  sec  6,  and 
the  NW  4  of  the  NW  \  of  said  sec.  7,  prior  to  thedate  of  said  homestead 
entry,  which  he  had  continually  worked  daring  the  mining  season  of 
each  year. 
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A  hearing  was  daly  had  and  from  the  testimony  submitted  by  both 
parties,  who  were  present  and  were  represented  by  counsel,  the  loeal 
officers  found  that  said  Holdman,  on  January  15, 1878,  filed  in  the  re- 
corder's office  of  Mariposa  county  his  notice  of  location  of  the  Holdman 
placer  mine,  covering  the  ground  in  question,  and  afterwards,  during 
the  same  year,  had  said  claim  surveyed  and  the  boundaries  marked- 
with  stakes ;  that  on  October  30,  and  November  22, 1878,  Holdman 
filed  for  record  in  said  office  notice  of  his  claim  to  the  water  running  in 
Snow  creek  through  part  of  said  claim  and  also  for  water  running 
•through  a  certain  gulch  to  be  conveyed  upon  said  mineral  claim ;  that 
said  Holdman  has  worked  for  two  or  three  months  upon  his  claim  dur- 
ing each  winter  season  when  he  could  secure  water,  and  by  means  of 
box  and  ground  sluices  has  mined  a  gulch  therein,  extending  six  or 
seven  hundred  feet ;  that  said  Darragh  made  his  homestead  entry  with 
constructive  notice  of  said  mineral  claim,  and  in  September,  1880,  re- 
ceived actual  notice  in  writing  of  Holdman's  claim ;  that  after  making 
said  entry  Darragh  erected  a  dwelling  upon  said  placer  claim,  in  which 
he  has  since  resided,  and  has  also  kept  a  store  and  the  post  office ;  that 
Darragh  fenced  about  thirty  acres  of  his  claim,  including  ten  acres 
claimed  by  Holdman,  upon  which  he  raised  crops  of  wheat,  rye  and 
barley ;  that  the  soil  upon  said  placer  claim  is  composed  of  a  sandy 
loam,  with  reddish  clay,  granite  and  some  gravel ;  that  the  improve- 
ments of  Darragh  are  valued  at  from  $700  to  $1,000,  and  the  value  of 
the  work  and  improvements  of  Holdman  is  from  $500  to  $1,200  ^  that  it 
is  shown  that  gold  exists  on  said  placer  claim  in  paying  quantities  j 
that  said  Holdman,  although  an  illiterate  man,  appears  to  be  honest, 
and  there  is  no  reason  to  discredit  or  reject  his  testimony ;  that  the 
weight  of  evidence  shows  that  the  land  in  controversy  is  mineral  in 
character;  that  the  residence  of  Darragh,  having  been  made  upon  the 
mineral  and  not  upon  the  agricultural  part  of  the  land  covered  by  said 
entry,  he  could  acquire  no  right  thereby,  and  the  local  officers  there- 
fore conclude  that  said  proofs  should  be  rejected. 

Upon  appeal,  your  office  concurred  in  the  finding  of  the  local  officers 
as  to  the  character  of  the  land  in  question,  and  held  said  homestead 
entry  for  cancellation  so  far  as  the  same  covered  said  mineral  claim, 
and  required  said  Darragh  <<  to  segregate  from  the  balance  of  the  land, 
by  a  survey  at  his  own  expense,  under  the  direction  and  with  the  ap- 
proval of  the  United  States  surveyor  general  of  California  "  that  the 
sufficiency  of  the  final  proof  and  the  effect  of  his  residence  upon  the 
mineral  claim  would  remain  for  future  determination.  From  said  de- 
cision Darragh  appealed,  and,  among  other  things,  urged  that  it  was 
error  to  require  him  to  have  a  segregated  survey  made  without  any 
assurance  that  he  would  receive  patent  for  the  balance.  He  also  sub- 
mitted affidavits  alleging  that  Holdman's  contest  was  not  made  in  good 
faith.  Your  office,  on  May  16, 1889,  advised  the  local  officers  that  said 
objection  was  good,  and  that  '^  if  Darragh  will  withdraw  his  said  appeal 
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and  file  in  lien  thereof  a  motion  for  review,  the  same  will  be  duly  con- 
sidered." 

On  May  28, 1889,  Darragh  filed  a  motion  for  review  of  said  decision 
of  year  office,  and  also  sabmitt'Cd  the  affidavits  filed  with  his  said  appeal, 
and  prayed  that  a  new  hearing  might  be  ordered  by  yoar  office,  if,  upon 
consideration  of  the  record,  the  decision  should  be  adverse  to  him. 

On  Jane  17, 1889,  yonr  office  again  considered  the  case,  and  held  that 
the  homestead  entryman  mast  have  said  snrvey  made  segregating  the 
mineral  land ;  that  the  evidence  shows  that  Darragh  resided  on  the 
laud  oontinuoasly,  and,  having  shown  good  faith,  the  fact  that  his  resi- 
dence was  on  that  portion  of  the  land  shown  to  be  mineral,  would  not 
of  itself  defeat  his  rights^  and  that  his  final  proof  should  not  have  been 
rejected. 

Darragh  again  appealed,  upon  the  ground  that  said  decision  was  con- 
trary to  law  and  the  evidence. 

If  the  findings  of  fact  by  the  local  office,  and  concurred  in  by  your 
office,  are  sustained  by  the  evidence,  the  conclusions  of  law  inevitably 
follow.  The  witnesses  were  examined  by  the  local  officers,  and,  in  such 
cases,  their  findings  of  fact,  especially  where  there  is  a  conflict  of  testi- 
mony, are  entitled  to  marked  consideration.  Morfey  v.  Barrows  (4  L. 
D.,  135 }  Neff  V.  Oowhick,  6  L.  D.,  660).  Besides,  when  the  findings  of 
the  local  officers  have  been  concurred  in  by  your  office,  as  in  this  case, 
they  are  accepted  by  the  Department  as  conclusive,  unless  clearly 
wrong.  Chichester  t7.  Allen  (9  L.  D.,  302);  Gonly  v.  Price  (id.,  490); 
Collier  t7.  Wyland  (10  L.  D.,  96);  Finan  v.  Palmer,  et  al.  (U  L.  D.,  321). 

A  careful  examination  of  the  testimony  shows  that  the  decision  of 
your  office  affirming  the  findings  of  the  local  land  office  as  to  the  char- 
acter of  the  mineral  claim  is  sustained  by  the  evidence.  The  record, 
however,  shows  some  irregularities  in  the  proceedings  which  should  be 
noticed.  In  the  first  place,  your  office  should  have  passed  upon  the 
whole  record,  including  the  sufficiency  of  the  final  proof.  And,  sec- 
ondly, after  said  appeal  was  filed  your  office  had  no  jurisdiction  of  the 
case,  it  being  removed  at  once  to  this  Department  by  virtue  of  said  ap- 
peal. John  M.  Walker,  et  al  (5  L.  D.,  504) ;  Ida  May  Taylor  (6  L.  D., 
107) ;  Sapp  v.  Anderson  (9  L.  D.,  165) ;  Keller  v.  Bullington  (11L.D., 
140). 

The  decision  of  your  office  requiring  said  segregation  snrvey  is 
affirmed,  and  upon  presentation  of  the  same,  if  satisfactory,  Darragh's 
final  proof  will  be  accepted,  and  upon  payment  of  fees  and  commis- 
sions, certificate  will  issue  for  the  agricultural  part  of  his  entry. 


412  DECISIONS   RELITINO   TO    THE   PUBLIC    LANDS. 

ADDITIONAL  HOME8TBAD-COMPLIANCE  WITH  LAW. 

BOWEN  V.  McMlCHAEL. 

Ad  additioDal  homestead  entry  nnder  the  act  of  March  3,  1879,  cannot  be  maintained 
through  acts  of  the  entry  man's  tenant  in  the  matter  of  residence,  occupancy,  and 
cultivation. 

First  Assistant  Secretary  Chandler  to  ike  Conimissioiier  of  the  Oenerdl 

Land  Office^  October  31, 1890. 

I  have  considered  the  case  of  Ephraim  Bowen  t?.  Daniel  McMichael, 
on  appeal  by  the  former  from  yoar  decision  of  May  21, 1889,  dismissing 
his  contest  against  the  additional  homestead  entry  of  the  latter  for  the 
NE.  I  of  N  W.  \  of  Sec.  32,  T.  1  K,  B.  11  E.,  Lincoln,  Nebraska  land 
district  (Beatrice  series). 

On  November  20, 1882,  McMichael  made  additional  homestead  entry 
for  this  land,  under  act  of  Congress  of  March  3,  1879,  and  October  13, 
1884,  he  submitted  final  proof  in  support  of  the  same  which  was  ac- 
cepted by  the  local  officers. 

On  November  15, 1884,  Bowen  filed  an  affidavit  of  protest  against 
the  same,  alleging,  in  substance,  that  said  entry  w.as  not  made  in  good 
faith  as  an  additional  homestead  for  the  entryman,  but  that  the  same 
was  made  for  one  FredParli  and  that  said  entryman  had  failed  to  com- 
ply with  the  requirements  of  the  law  in  regard  thereto,  and  that  he  did 
not  occupy  or  cultivate  the  land,  and  did  not  control  or  use  it  from  date  of 
entry  up  to  making  final  proof,  but  that  it  was  in  the  sole  control  of  said 
Parli.  He  further  alleges  that  said  entryman  has  failed  to  maintain  a 
residence  on  the  homestead  to  which  the  tract  in  controversy  was  made 
<<  additional,"  but  was  absent  from  the  same  more  than  six  months  at 
one  time. 

Notice  of  said  protest  and  of  a  hearing  which  was  set  for  August  31, 
1887,  was  given  defendant,  at  which  the  parties  appeared  and  the  plain- 
tiff offered  the  testimony  of  sundry  witnesses,  when  an  a^ournment 
was  taken  until  September  6th  following,  at  which  time  the  parties  again 
appeared  and  the  testimony  was  concluded  and  on  the  13th  of  same 
month  the  local  officers  passed  upon  the  case  and  decided  in  favor  of 
the  defendant  and  dismissed  the  protest.  From  this  decision  Bowen 
appealed  to  your  office  and  on  May  21, 1889,  you  affirmed  said  judgment 
and  dismissed  said  protest,  from  which  ruling  he  again  appealed. 

The  testimony  shows  that  one  Frederick  Parli  made  a  timber  culture 
entry  for  this  land,  of  date  March  13,  1875;  that  he  had  fenced  the 
tract  with  Osage  hedge  and  wire  on  one  side  and  on  the  other  three 
sides  he  had  rail  and  post  and  wire  fence.  This  *' forty''  in  controversy 
was  situated  in  the  corner  of  Parli's  farm  and  joined  the  land  of  Mc- 
Michael. Parli  had  broken  a  few  acres  and  made  some  pretence  from 
time  to  time  of  growing  trees,  but  used  the  land  as  a  pasture.  There 
was  a  stone  quarry  on  the  tract  and  he  sold  stone  therefrom. 

In  October,  1882,  one  Henry  Holton  initiated  a  contest  against  Parli's 
timber  culture  entry,  and  hearing  of  the  same  was  set  for  November  20, 
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1882.  A  few  days  before  the  date  fixed  for  the  hearing  Parli  paid  Hoi- 
ton  $50  to  abandon  said  contest,  and  on  the  day  of  hearing  he  and 
McMichael  appeared  at  the  local  land  office  and  had  an  entry  of  dismis- 
sal thereof  made.  Then  Parli  filed  a  relinquishment  of  his  entry  and  can- 
cellation of  the  same  was  entered  and  McMichael  made  additional  home- 
stead entry  for  the  tract. 

The  testimony  of  McMichael  shows  that  he  and  Parli  tal  ked  about  a  sale 
of  the  land  to  Parli,  bat  made  no  actual  contract.  He  paid  Parli  nothing 
for  the  relinquishment  and  did  not  refund  any  of  the  money  paid  Hel- 
ton. After  the  entry  was  made  he  rented  the  land  to  Parli  for  1 12.50 
per  year.  Parli  was  to  break  some  ground  to  hold  the  land,  and  was  to 
reset  and  repair  some  fences  and  to  have  all  the  stone  he  wanted  to  take 
from  the  quarry.  He  does  not  fix  any  particular  time  or  place  where 
this  agreement  was  made  and  gives  it  in  piecemeal.  He  has  not  exer- 
cised any  act  of  ownership  over  the  land  since  the  entry  was  made,  has 
paid  no  attention  to  it.  When  asked  his  purpose  in  making  the  entry 
he  said  ^'  I  took  it  to  enhance  my  pecuniary  interest.''  He  says  he  knew 
the  law  did  not  allow  him  to  make  an  agreement  of  sale.  He  promised 
Parli  that  if  he  sold  he,  Parli,  should  have  the  refusal  of  it.  Parli  never 
spoke  to  him  about  paying  anything  for  the  relinquishment  or  the  money 
paid  Helton. 

Parli  requested  him  to  go  to  the  land  office  and  make  the  entry.  He 
does  not  remember  whether  he  told  him  that  Holton  had  abandoned 
his  contest.  Parli  furnished  the  team  to  go  to  the  land  office  and  noth- 
ing was  said  about  the  expense  ^  he  paid  for  feeding  the  team ;  does 
not  remember  whether  they  talked  about  the  law  prohibiting  a  contract 
of  sale  or  not,  but  expected  they  did.  Parli  has  had  possession  since 
the  entry ;  he  does  not  know  how  much  has  been  broken  since,  may  be 
an  acre  or  an  acre  and  a  half  ^  nothing  in  the  agreement  as  to  how 
much  was  to  be  broken ;  does  not  know  if  the  plowed  ground  was 
sowed  to  rye  or  if  cultivated  in  any  way;  does  not  know  about  the 
fence;  Parli  reset  some  of  it,  does  not  know  if  the  wire  is  barbed  or 
smooth,  nor  does  he  know  anythiug  about  the  posts ;  does  not  know 
how  much  stone  has  been  taken  from  the  quarry.  He  refused  to  tes- 
tify on  the  first  day  and  says  he  saw  Parli  and  talked  over  the  case  and 
the  testimony  that  had  been  offered,  before  testifying  in  the  case. 

One  witness  who  worked  for  Parli  testifies  that  Parli  told  him  that 
the  land  had  cost  him  about  $200. 

The  testimony  is  voluminous  in  the  case,  but  without  going  into  fur- 
ther detail,  it  is  sufficient  to  say  that  it  convinces  me  that  this  entry- 
man  has  wholly  failed  to  comply  with  the  law  relative  to  additional 
homesteads.  After  providing  therefor  on  certain  conditions,  it  con- 
cludes as  follows : 

Provided,  That  ia  no  case  shall  pateut  issue  npon  an  additional  or  new  homestead 
entry  under  this  act  until  the  person  has  actually  and  in  oouibrmity  with  the  home- 
stead laws  occupied,  resided  upon  and  cultivated  the  land  embraced  therein  at  least 
one  year.    Act  of  March  3,  1879;  (20  Stat.,  472). 
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The  entrymau,  to  take  the  most  charitable  view  of  the  case,  made  by 
him,  attempted  to  occupy,  reside  apon  and  cultivate  the  land  by  a  ten- 
ant It  is  well  settled  that  this  can  not  be  done.  See  West  v.  Owen, 
(4  L.  D.,  412)  J  Byer  v.  Burrill,  (6  L.  D.,  621). 

From  a  caretal  consideration  of  the  evidence  in  the  case  I  am  satis- 
fle<l  that  the  entryman  has  not  acted  in  good  faith,  and  it  is  qaite  clear 
that  he  has  not  complied  with  the  requirements  of  the  statnte  in  the  mat- 
ter of  residence,  occupancy  and  cultivation  of  this  tract. 

Your  decision  is  reversed;  the  entry  will  be  canceled. 


DESERT  ENTRY— TJN8URVEYED  LAND— FINAL  PROOF. 

G.  B.  Mrndenhall. 

Final  proof  ander  a  deeert  entry  should  be  made  within  three  years  from  date  of  the 

initial  entry,  even  though  the  official  surveys  have  not  been  extended  over  the 

land. 
Where  satisfactory  final  proof  has  been  made  }n  sach  a  ease,  supplemental  proof, 

without  republication,  should  be  required  after  survey,  showing  that  the  claim 

conforms,  or  has  been  adjusted,  to  the  lines  of  said  survey. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^ 

October  31, 1890. 

I  have  considered  the  appeal  of  C.  B.  Mendenhall  from  the  raling  of 
your  office  of  Angnst  3, 1889,  in  which  you  held  that  as  he  had  sub- 
mitted final  proof  on  a  desert  laud  entry  before  the  official  survey  was 
filed,  he  must,  when  the  land  is  officially  surveyed,  make  new  proof, 
showing  the  proper  reclamation  thereof. 

On  March  24, 1884,  Mendenhall  filed  in  the  local  office  at  Boze^an, 
Montana,  his  declaration  of  intention  to  reclaim  the  SE.  {  of  Sec.  15,  K. } 
of  NE.  i  Sec.  22,  N.  i  of  N  W.  i  and  NW.  \  of  NE.  \  of  Sec  23,  SW.  \ 
and  W.  ^  of  SE.  \  of  Sec.  14,  and  lot  No.  1  of  Sec.  14  (as  it  may  be  des- 
ignated), all  in  Tp.  1  S.,  B.  12  E.,  Boseman,  Montana,  land  district, 
containing  six  hundred  and  forty  acres.    He  paid  the  receiver  $160. 

It  appears  that  within  three  years,  but  before  the  official  survey  was 
filed,  he  made  final  proof  to  the  acceptance  of  the  local  officers,  and  the 
same  was  transmitted  to  your  office. 

On  July  20, 1889,  your  office  called  upon  him  to  show — 

why  his  entry  should  not  be  canceled  for  expiration  of  the  statutory  period,  and  to 
8erve*notice  in  the  manner  proscribed  by  circalar  of  October  28,  1886. — (5  L.  D.,  204.) 

On  August  3, 1889,  in  reply  to  a  letter  from  the  local  office,  asking 
the  return  of  the  final  proof  that  final  payment  might  be  made,  yon  re- 
turned the  proof,  and  instructed  the  local  officers  that: 

In  snch  cases,  when  the  land  is  officially  surveyed,  the  claimants  are  required  to  de- 
scribe by  legal  subdivisions,  section,  township  and  range,  the  land  embraced  in  their 
respective  entries,  and  to  make  new  proof,  showing  the  proper  reclamation  thereof. 
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From  this  raling  the  entryman  appealed,  assigning  the  following 
errors: 

First,  that  he  had  made  final  proof  within  three  years ;  that  the  same 
was  accepted,  and  the  $1.00  an  acre  tendered  ]  that  there  is  no  provis- 
ion of  law  requiring  a  repetition  of  final  proof  after  the  filing  of  the  sar. 
yey,  and  that  the  Oommissioner  erred  in  holding  the  contrary. 

The  statute  (act  of  March  3, 1877, 19  Stat.,  377)  allows  a  desert  land 
entry  to  be  made  before  survey,  the  land  in  such  case  to  be  described 
<^as  nearly  as  possible."  By  circular  of  General  Land  Office,  1889, 
page  37,  it  is  provided  that :  ^<  After  a  township  has  been  surveyed  the 
claim  must  be  a<\justed  to  the  lines  of  the  survey." 

The  act  above  cited  provides  that : 

At  any  time  within  the  period  of  three  years  after  filing  said  declaration,  upon 
making  satisfactory  proof  to  the  register  and  receiver  of  the  reclamation  of  said  tract 

of  land  in  the  manner  aforesaid a  patent  for  the  same  shall  be  issued 

to  him. 

In  the  case  of  Edward  0.  Simpson,  9  L.  D.,  617,  it  was  held  that : 

The  law  does  not  authorize  an  extension  of  the  time  within  which  to  make  proof 
upon  a  desert  entry,  but  proof  submitted  after  the  expiration  of  the  statutory  period 
may  be  equitably  considered,  etc. 

This  rule  was  also  laid  down  in  case  of  Morris  Asher  6  L.  D.,  801. 

There  is  no  provision  of  statute  for  delay  of  proof  on  account  of  the 
delay  of  the  official  survey ;  nor  does  any  of  the  decisions  mention  that 
fact  as  an  excuse  for  delay.  Want  of  an  official  survey  does  not,  in 
law,  excuse  the  making  of  final  proof  within  three  years  from  date  of 
filing.  This  being  so,  if  proper,  acceptable  proof  is  made,  before  sur- 
vey showing  reclamation,  the  means  of  irrigation,  etc.,  it  would  be  use- 
less to  have  such  proof  duplicated  after  the  survey  is  filed,  but  the 
claim  must  conform  to  the  official  survey,  or  it  ^<  must  be  adjusted  to 
the  lines  of  the  survey,"  and  the  lots  and  tracts  in  the  claim  must  agree 
in  their  numbers  with  those  in  the  survey.  Proof  that  the  claim  does 
so  conform  or  has  been  so  adjusted  to  the  line^of  the  survey,  must  be 
furnished,  but  the  same  may  be  made  as  supplemental  to  the  final 
proof  on  file,  and  may  be  offered  without  publication. 

Your  decision  is  modified  accordingly. 
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HOMESTEAD  CONTEST— APPEAL -ACT  OF  JUNE  16,  1880. 

MAOBBIDE  V.  Stookwell. 

A  contestant  who  fails  to  appeal  from  an  adverse  decision  of  the  local  office  is  barred 
thereby  from  asserting  any  farther  claim  or  right  nnder  his  contest. 

An  application  to  purchase  nnder  section  2,  act  of  Jnne  15, 1880,  reserves  the  land 
covered  thereby  until  final  action  thereon. 

The  cancellation  of  a  homestead  entry  is  no  bar  to  a  purchase  nnder  said  act,  in  the 
absence  of  an  intervening  adverse  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Officey  October  31, 1890. 

I  have  considered  the  appeal  of  Henry  R.  W.  Macbride  firom  yonr 
decision  of  September  8,  1888,  holding  for  cancellation  his  homestead 
entry  for  the  SW.  J  of  NW.  J  of  Sec.  10,  E.  i  of  NB.  i  and  8W.  i  of 
FE.  i  of  Sec.  9,  T.  28  8.,  R.  37  B.,  Gainesville,  Florida,  and  allowing 
Geo.  H.  Stockwell  to  purchase  said  land  under  the  second  section  of 
the  act  of  Jane  15, 1880. 

The  record  shows  that  said  Stockwell  made  homestead  entry  for  the 
tract  in  question  October  14,  1876.  The  seven  years  during  which  he 
was  allowed  to  make  final  proof  for  the  same  expired  October  14,  1883, 
without  any  action  on  the  part  of  the  claimant  to  perfect  his  title. 

On  December  6, 1883,  Henry  R.  W.  Macbride  filed  an  affidavit  of  con- 
test against  said  entry  alleging  abandonment.  The  hearing  in  this  case 
took  place  May  9, 1884,  and  the  local  officers  rendered  a  decision  recom- 
mending that  the  contest  be  dismissed.  Due  notice  of  this  decision  was 
given  to  Macbride,  who  failed  to  take  an  appeal  therefrom,  and  the 
same  became  final  so  far  as  he  was  concerned. 

On  February  16, 1885,  your  office  considered  the  case  and  decided 
that  in  view  of  the  fact  that  the  entry  had  been  re|>orted  by  the  local 
officers  for  cancellation  as  having  expired  by  limitation,  which  was 
prima  facie  evidence  of  abandonment,  that  the  entry  should  be  canceled. 
Sixty  days  were  allowed  for  appeal,  ^o  appeal  was  taken  and  tbe  entry 
was  canceled  September  18, 1885,  and  on  October  3, 1885,  Macbride 
made  homestead  entry  for  the  land. 

It  appears  that  sometime  between  July  6, 1885,  and  September  9, 
1885,  (but  the  exact  date  is  not  given)  Stockwell  filed  in  the  local  office 
an  application  to  purchase  the  land  under  the  second  section  of  the  act 
of  June  15, 1880. 

The  contention  by  Macbride  is,  in  substance,  that  he  is  a  successful 
contestant  and  procured  the  cancellation  of  StockwelPs  entry,  and  had 
the  preference  right  to  enter  said  land.  I  do  not  think  this  position 
can  be  successfully  maintained. 

The  action  of  your  office  on  February  16,  1885,  holding  the  entry  of 
Stockwell  for  cancellation  was  not  based  upon  tbe  evidence  submitted 
by  Macbride  at  the  hearing,  but  was  based  upon  tbe  fact  that  more  than 
seven  years  had  elapsed  since  the  entry  was  made,  and  the  claimant  bad 
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failed  to  show  caase  why  his  entry  shoald  not  be  canceled  for  expira- 
tion of  the  Statutory  period  after  dae  notice  given  him  by  the  local 
officers. 

The  decision  of  the  local  officerH  was  a  proper  one  npon  the  evidence 
snbmitted  to  them  and  Macbride  failed  to  appeal  therefrom,  and  by  that 
failure  he  was  barred  from  asserting  any  further  claim  6r  right  under 
his  contest.  This  being  the  case  it  is  unnecessary  to  discuss  at  length 
the  question  of  the  validity  of  the  contest  of  Macbride.  The  record  in 
said  case  shows  that  the  notice  was  given  by  publication  but  no  affi- 
davit was  filed  showing  that  personal  service  could  not  be  made,  neither 
was  there  any  evidence  that  notice  was  sent  to  the  claimant  by  reg- 
istered letter,  nor  was  there  sufficient  evidence  that  the  notice  was 
published  for  a  period  of  thirty  days.  On  account  of  these  failures  to 
comply  with  the  rules  of  practice,  the  contest  might  properly  have  been 
dismissed. 

As  it  thus  appears  that  Macbride  has  no  right  as  a  contestant,  the 
question  to  be  determined  is,  has  he  any  right  to  the  land  by  virtue  of 
his  entry  made  subsequent  to  the  cancellation  of  Stockwell's  entry. 

StockwelPs  application  to  purchase  was  transmitted  to  your  office 
September  9,  1885,  which  was  prior  to  Macbride's  entry,  October  3, 
1885.  This  application  reserved  the  land  from  entry  until  final  action 
thereon.  Griffin  v.  Pettigrew  (10  L.  D.,  510).  The  application  should 
also  have  operated  as  a  bar  to  the  action  of  your  office,  September  18, 
1885,  cancelling  said  entry.  Said  cancellation  was  an  inadvertence  on 
the  part  of  your  office,  but  should  it  be  admitted  that  the  entry  was 
canceled  in  the  regular  order  of  business,  in  the  absence  of  an  adverse 
right  by  virtue  of  a  subsequent  entry  under  the  homestead  laws,  at  the 
date  of  application  to  purchase,  said  cancellation  would  be  no  bar  to 
the  purchase  of  the  land  under  the  act  of  June  15, 1880.  Simpson  v. 
Foley  (4  L.  D.,  21) ;   Martha  A.  Carter  (9  L.  D.,  604). 

Your  decision  is,  therefore,  affirmed. 


CIRCULAR-FAILURE  OF  CROPS— PAYMENT. 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  D.  C,  October  27,  1890. 
Begisters  and  Receivers, 

United  States  Land  Offices. 
Gentlemen  :  Your  attention  is  directed  to  the  joint  resolution  of 
Congress,  approved  September  30, 1890  (26  Stat.,  684),  which  reads  as 
follows : 

Joint  reaolation  to  extend  the  time  of  payment  to  aettlen  on  the  public  lands  in  certain  casee. 

Resolved  hy  the  Senate  and  Souse  of  Bepresentaiives  of  the  United  States  of  America  in 
Congress  assembledf  That  whenever  it  shall  appear  by  the  filing  of  snch  evidence  in 
thp  pffices  of  any  register  i^nd  receiver  as  sUt^U  be  prescribed  by  the  Secretary  of  the 
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Interior  that  any  settler  on  the  public  lands,  by  reason  of  a  failure  of  ctops  for  which 
he  Is  in  no  wise  responsible,  is  unable  to  make  the  payment  on  his  homestead  or  pre- 
emption claim  required  by  law,  the  Commissioner  of  the  General  Land  Office  is  hereby 
authorized  to  extend  the  time  for  such  pjityment  for  not  exceeding  one  year  from  the 
date  when  the  same  becomes  due. 

Any  party  applying  for  the  extension  of  time  authorized  by  said 
resolution  will  be  required  to  submit  testimony  to  consist  of  his  own 
affidavit,  corroborated,  so  far  as  possible,  executed  before  the  register 
or  receiver,  or  some  officer  authorized  to  administer  oaths  in  land  mat- 
ters within  the  county  where  the  land  is  situated;  setting  forth  in  detail 
the  facts  relating  to  the  failure  of  crops,  on  which  he  relies  to  support 
his  application,  and  that  he  is  unable  by  reason  of  such  failure  of  cro|)S 
to  make  the  payment  required  by  law. 

On  receipt  of  such  application  in  your  office,  you  will  note  upon  your 
records  in  pencil  that  the  same  has  been  filed,  and  transmit  it,  together 
with  the  testimony  filed  in  support  thereof,  to  this  office,  accompanied 
by  your  report,  and  await  further  instructions. 
^  Very  respectfully, 

W.  M.  Stone, 

Acting  Gomnnssioner, 
Approved : 

(tko.  Chandler, 

Acting  Secretary, 


PRACTICE    NOTICE    EVIDENCE— ABANDONMENT. 

DURKIN  v.   LiNDSTRAND. 

The  notice  of  a  contest  shonld  recite  the  charges  contained  in  the  affidavit  of  contest^ 
hut  it  will  not  be  regarded  as  defective  if  it  shows  on  its  face  a  sufficient  allega- 
tion to  support  a  judgment  of  cancellation. 

A  defendant  who  appears  to  the  merits  of  an  action,  without  objection  to  the  suffi- 
ciency of  the  notice,  can  not,  after  judgment  against  him,  be  heard  to  question 
the  legality  thereof. 

A  notice  of  contest  may  be  signed  by  one  or  both  of  the  local  officers. 

It  is  not  necesvsary  that  the)  affidavit  of  contest  should  accompany  an  order  desig- 
nating an  officer  to  take  testimony,  nor  that  said  affidavit  should  be  in  the  pos- 
sesions of  such  officer. 

Under  rule  35  of  practice  an  officer  designated  to  take  testimony  in  a  contest  may 
properly  authorize  any  other  qualified  officer  to  take  such  testimony. 

It  is  not  error  that  a  party  is  not  informed  of  his  right  to  cross-examine  witne6S<*e, 
where  due  opportunity  for  such  cross-examination  is  allowed. 

A  charge  of  abandonment  againnt  an  entry  is  sustained  by  evidence  showing  that  the 
entryman  has  not  established  residence  on  the  land  within  six  months  after  entry. 

First  Assifftant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  1,  1890. 

In  the  record  transmitted  with  the  appeal  of  William  Liudstrand, 
from  your  office  decision  of  April  23,  1888,  in  the  case  of  Thomas  Dur- 
kin  V,  William  Lindstrand,  th«3  following  facts  appear ; 
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March  19,  18S3,  said  Lindstrand  made  homestead  entry  Ko.  2349,  for 
the  SW.  i  Sec  24,  T.  115  N.,  R.  61  W.,  Huron,  Dakota. 

November  11,  188i,  Durkin  filed  a  contest  against  said  entry,  alleg- 
ing in  his  affidavit  that  '^Lindstrand  is  now  living  on  his  pre-emption, 
and  has  wholly  abandoned  said  tract  (homestead)  and  changed  his  resi- 
dence therefrom  for  more  than  six  mouths  since  making  said  entry  and 
next  prior  to  the  date  herein ;  that  said  tract  is  not  settled  upon  and 
cultivated  by  said  party  as  required  by  law.^ 

Embodied  in  the  affidavit  was  a  request  that  the  hearing  might  be 
'  had  at  Doland,  Dakota. 

Service  on  this  affidavit  was  made  by  publication,  summoning  the  de- 
fendant to  appear  at  the  office  of  H.  Beecher,  a  notary  public,  at  Do- 
land, Dakota,  on  February  17, 18S5,  to  respond,  etc.  Lindstrand  did 
not  appear  at  the  place  designated  to  take  the  depositions,  and  the  evi- 
dence was  taken  ex  parte  before  one  William  M.  Rogers,  a  notary  pub- 
lic, at  Doland,  and  forwarded  to  the  register  and  receiver  at  Huron, 
who,  on  February  27,  1885,  rendered  judgment  canceling  the  entry. 

At  the  time  of  filing  the  affidavit  and  publication  of  notice,  as  afore- 
said, the  defendant,  Lindstrand,  was  absent  in  Europe. 

On  application  of  the  defendant,  alleging  certain  irregularities  in  the 
above  proceedings,  your  office,  by  letter  dated  December  26, 1885,  re- 
manded the  case  for  a  rehearing. 

In  obedience  to  this  direction,  on  January  9,  1886,  notice  was  again 
issued  to  the  defendant,  summoning  him  to  appear  '^  at  the  office  of  H. 
Beecher,  a  notary  public,  at  Doland,  D.  T.,  before  him  on  the  23rd  day 
of  March,  1886,"  and  stating  therein  that  the  testimony  would  be  ex- 
amined and  final  hearing  had  and  decision  rendered  at  the  local  office 
(Huron,  Dakota,)  April  2, 1886. 

This  notice  was  signed  J.  S.  McFarland,  register,  and  recited  that 
complaint  had  been  entered  at  <<  this  office  by  Thomas  Durkin  against 
William  Lindstrand  for  abandoning  his  homestead  entry  No.  2349," 
describing  the  land.  The  notice  was  based  on  the  original  affidavit, 
containing  the  charges  heretofore  recited,  and  was  served  personally 
upon  the  defendant  February  1, 1886. 

On  the  23d  of  March,  pursuant  to  notice,  plaintiff  and  defendant  ap- 
peared before  William  M.  Rogers,  a  notary  of  Doland,  who  had  been 
authorized  by  Beecher  to  take  the  testimony  in  his  place,  because  he 
(Beecher)  was  unable  to  be  at  Doland  on  the  day  specified.  The  testi- 
mony of  plaintiff  and  one  other  witness  was  taken  by  Rogers  at  the  of- 
fice of  Beecher  when  it  was  stipulated  in  writing  between  plaintiff  and  de- 
fendant that  the  further  taking  of  testimony  should  be  ^'  adjourned  or 
moved  to  the  office  of  Wm.  M.  Rogers,"  which  was  done,  and  the  testi- 
mony completed  the  same  day.  On  this  hearing  testimony  was  intro- 
duced by  both  parties.  No  objection  was  made  by  the  defendant  to  the 
notice,  nor  to  the  place  or  places  of  taking  the  testimony,  nor  officer 
before  whom  it  was  taken.    This  testimony  a^  above  taken  \fas  properly 
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certified  and  forwarded  to  the  register  and  receiver  at  Hurou,  who  on 
the  2d  of  April,  188G,  rendered  theirjoint  decision  thereon,  recommend- 
ing that  the  entry  be  canceled. 

April  5  (not  15,  as  stated  in  your  office  decision),  1886,  both  parties  were 
notified  of  the  decision  of  the  local  officers,  and  on  May  8,  connsel  for 
defendant  filed  a  motion  with  the  register  and  receiver  for  a  ^<  rnle  or 
order  "  to  setaside  the  testimony  taken  as  above,  also  the  judgment  of  the 
local  officers,  and  that  anew  hearing  or  trial  be  had  at  Huron,  alleging 
as  ground  therefor : 

1st.  A  variance  between  the  complaint  and  notice. 

2d.  That  the  complaint  or  affidavit  was  not  in  the  hands  of  the  officer 
(Sogers)  who  took  the  testimony. 

3d.  That  the  evidence  was  insufficient  to  support  the  judgment. 

4th.  That  the  officer  before  whom  the  testimony  was  taken  was  not 
the  proper  officer,  and  had  no  authority  so  to  do. 

5th.  That  the  claimant  was  not  informed  of  his  right  of  cross-exam- 
ination. 

6th.  Same  as  3d. 

7th.  That  there  is  a  variance  between  proof  and  notice. 

8th.  That  there  is  a  variance  between  the  proof  and  the  charge  iu 
the  information. 

May  24, 1886,  this  motion  was  overruled — 

1st.  Because  untimely,  and 

2d.  Because  the  judgment  had  become  final,  and 

3d.  Because  the  defendant  was  present  at  taking  of  testimony  and 
cross-examined  the  witnesses  and  submitted  testimony,  and  none  of  the 
reasons  offered  are  sufficient  to  set  aside  this  judgment. 

This  judgment  is  attached  to  the  motion,  and  signed  by  E.  W.  Miller, 
receiver. 

The  defendant  appealed,  and  your  office  affirmed  the  action  and  de- 
cision of  the  register  and  receiver,  and  he  now  appeals  to  this  Depart- 
ment. 

The  errors  complained  of  before  the  Commissioner  and  this  Depart- 
ment are  in  substance  the  same  as  those  above  enumerated  in  the  mo- 
tion to  set  aside  the  judgment  of  the  local  officers. 

I  find  no  reversible  error  in  these  proceedings.  The  objection  that 
there  is  a  variance  between  the  complaint  and  the  notice  is  answered 
in  Green  v.  Berdan,  10  L.  D.,  294. 

While  the  notice  should  recite  the  charges  contained  in  the  affidavit, 
it  will  not  be  regarded  as  defective  if  it  shows  on  its  face  a  sufficient 
allegation  to  support  a  judgment  of  cancellation.  This  notice  charged 
abandonment  of  the  entry,  which,  if  proved,  would  support  such  judg- 
ment. (Smith  V.  Johnson,  9  L.  D.,  255.)  Moreover,  the  notice  is  a 
means  to  obtain  jurisdiction  of  the  person  of  the  defendant,  and  in  this 
case  the  defendant  appeared  to  the  merits  of  the  action  and  made  so 
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objection  to  the  sufficiency  of  the  notice,  and  he  can  not  after  judgment 
against  him  be  heard  to  complain  of  the  legality  thereof. 

As  to  the  second  point,  that  the  affidavit  was  not  in  the  hands  of  the 
officer  who  took  the  testimony,  it  is  sufficient  to  say  that  it  did  not  be- 
long there.  That  it  was  made  for  the  sole  purpose  of  giving  informa- 
tion to  the  register  and  receiver,  upon  which  to  issue  notice  or  sum- 
mons to  the  claimant  alleged  to  be  in  default.  This  done,  its  office  was 
performed,  and  it  was  not  necessary  that  it  should  accompany  the  writ, 
nor  be  or  remain  in  the  hands  of  the  officer  taking  the  testimony.  The 
objection  that  the  officer  before  whom  the  testimony  was  taken  was 
without  authority  to  take  the  same  is  untenable.  Subdivision  7  of 
Practice  Rule  35  expressly  authorizes  the  taking  of  testimony  by  an 
officer  other  than  the  one  designated  by  the  local  officers.  This  rule 
was  followed  in  this  case. 

There  is  no  provision  of  the  Rules  of  Practice  sustaining  the  5th 
alleged  error.  Rule  40  provides  that  "  due  opiwrtunity  will  be  allowed 
opposing  claimants  to  cross-examine  the  witnesses,"  which  was  done  in 
this  case. 

The  variance  alleged  in  errors  7  and  8,  between  proof  and  notice  and 
proof  and  information  is  not  such  as  will  invalidate  the  judgment  or 
support  a  motion  for  a  new  trial.  The  proof  showed  that  three  years 
had  passed  since  he  made  his  entry,  and  that  he  had  never  established 
a  residence  on  the  land,  his  awn  witnesses  testifying  that  he  went  to  the 
tract  about  once  every  six  months  and  stayed  in  a  shanty  over  night, 
he  and  his  witnesses  thinking  that  he  thus  avoided  the  charge  of  aban- 
doning the  tract. 

It  will  be  observed  that  the  charge  in  the  motion  is  thatof  abandoning 
his  entry.  This  charge  is  sustained  by  showing  that  he  has  not  estab- 
lished a  residence  on  the  land  within  six  months  after  making  entry. 
One  material  allegation  of  the  information  and  notice  (that  of  abandon- 
ment) is  sustained  by  the  proof,  and  it  is  a  universal  rule  of  practice 
that  if  one  material  count  in  a  petition  or  complaint  is  sustained  by  the 
evidence,  the  judgment  based  thereon  will  stand. 

There  is  no  force  in  the  argument  of  appellant's  counsel  that  the  no- 
tice is  void  because  not  signed  by  both  the  register  and  receiver,  for 
the  2d  subdivision  of  Practice  Rule  8  provides  that  such  notice  may  be 
signed  by  one  of  them,  and,  besides,  the  defendant  appeared  and  so 
waived  any  irregularity  in  the  issuance  or  service  of  notice. 

There  being  no  error  in  the  proceedings,  and  the  evidence  clearly 
showing  an  entire  lack  of  residence  on  the  land  for  three  years  after 
entry,  your  decision  is  affirmed,  and  the  entry  canceled. 
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UOMESTEAD  ENTRY— RESIDENCE. 
KUTH  MCNICKLE. 

Temporary  absences  on  acconut  of  exceptional  circumstances  may  be  excused,  but 
such  absences  shonld  bo  the  exception  and  not  the  rule  governing  homestead  resi- 
dence. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  1, 1890. 

liuth  McNickie,  whose  maiden  name  was  Eath  Tofflemire,  has  ap- 
pealed from  the  decision  of  your  office  of  April  22, 1889,  holdi  ug  for 
cancellation  her  homestead  entry  Ko.  22,220,  cash  certificate  No. 
13,272,  embracing  the  SB.i,  Sec.  3,  T.  107  N.,  R.  64  W.,  Mitchell,  Dak- 
ota. 

She  made  her  said  entry  September  22,  1882,  and  submitted  final 
proof  (commutation)  November  8,  1884,  and  received  her  certificate 
(cash  entry  13,272)  November  28,  1884. 

Your  office,  by  letter  of  November  3,  1888,  rejected  her  said  proof 
because  her  renidence  was  not  shown  to  be  satisfactory,  and  suspended 
her  entry  to  allow  her  to  make  new  proof  without  publication. 

February  13,  1889,  she  submitted  new  proof,  made  before  the  clerk 

■  • 

of  the  district  court  of  Jerauld  county,  Dakota.  The  new  proof  dif- 
fered in  no  material  respect  from  that  fir^t  submitted,  except  that  it 
was  accompanied  by  claimant's  affidavit,  excusing  her  lack  of  contin- 
uous residence.  This  proof  was  also  rejected,  and  '^by  reason  of  the 
bad  faith  shown"  the  original  entry  and  final  certificate  were  held  for 
cancellation,  and  the  claimant  now  appeals  to  this  Department. 

The  material  facts  in  relation  to  her  residence  are  correctly  stated  in 
your  office  decision,  and  show  that  her  residence  on  the  claim  consisted 
of  occasional  visits,  three  or  four  times  a  month,  excepting  in  the  winter 
months,  when  the  weather  was  so  cold  that  she  ^'  could  not  make  the  trip.'' 
That  during  these  visits  she  resided  in  Huron,  about  thirty  miles  distant 
from  her  claim,  or  in  the  neighborhood,  working  as  a  hired  girl  for  the 
neighbors ;  that  in  September,  1884,  she  returned  to  the  claim  and 
"resided  there  continuously,  until  after  making  final  proof  November  8," 
of  the  same  year ;  that  on  the  27th  of  that  month  she  was  married  to 
McNickle,  and  has  resided  with  her  husband  in  Winona,  Minnesota,  ever 
since.  Her  excuse  for  not  living  continuously  on  her  claim  is,  that  she 
had  to  earn  a  living,  and  that  her  lawyer  told  her  that,  if  "  I  wanted  to 
make  proof,  the  almost  universal  practice,  and  the  one  tacitly  sanctioned 
by  the  Land  Department,  was  for  parties  without  a  family  to  be  on  the 
claim  once  in  thirty  days." 

This  was  bad  advice,  and  can  not  receive  the  sanction  of  this  Depart- 
ment. While  temporary  absences  on  aecount  of  sickness  or  other  ex- 
ceptional circumstances  have  been  and  may  bo  excused,  such  absences 
must  be  the  exception,  aiid  not  the  rule  governing  residence  on  home- 
stead claims. 
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This  claimant  made  tbe  exception  the  rule,  aud  immediately  after 
receiving  her  certificate  removed  to  a  town  several  hundred  miles  dis- 
tant, and  has  ever  since  resided  there.  Her  improvements,  thoagh 
valued  at  $75,  consist  of  a  house,  eight  by  ten  feet,  aud  six  acres  of 
cultivation ;  no  fencing. 

The  case  is  parallel  with  that  of  Sydney  F.  Thompson,  8  L.  D.,  285. 
I  do  not  tiiink  the  proofs  submitted  show  that  the  claimant  intended  in 
good  faith  to  make  her  home  on  the  land,  and  the  lifetime  of  her  entry 
having  now  expired,  the  same  will  be  canceled. 

The  decision  of  your  office  is  affirmed. 


TLMBBK  CULTURE  CONTEST- AMENDMENT  OF  CHARGE. 

Davis  v.  Bott. 

The  anieodment  of  an  affidavit  of  contest,  by  adding  thereto  an  additional  charge, 
does  not  preclude  the  contestant  from  showing  a  default  originally  charged. 

Acts  in  compliance  with  law  performed  after  the  initiation  of  contest,  and  induced 
thereby,  will  not  relieve  the  entryman  from  the  effect  of  a  default  existing  at 
date  of  contest. 

First  AssUUmt  Secretary  Chandler  to  the  Commisaioner  of  the  Qemral 

Land  Office,  November  3, 1890. 

I  have  considered  the  case  of  Clareuce  H.  Davis  v.  Valeu tine  Bott  ou 
appeal  by  the  former  from  your  decisiou  dismissing  his  contest  against 
the  timber  culture  entry  of  the  latter  for  the  NE.  J  Sec.  10,  T.  108,  E. 
36,  New  Ulm  series,  Tracy  land  district,  Minnesota. 

On  February  13, 1880,  Bott  made  timber  culture  entry  for  this  land 
and  on  March  13, 1884,  Davis  filed  an  affidavit  of  contest  against  the 
same.  Hearing  was  set  for  May  30, 1884,  at  which  the  parties  appeared 
aud  the  contestee  moved  to  dismiss  the  contest  because  the  contestant 
had  not  applied  to  enter  the  land,  which  motion  was  sustained  by  the 
local  officers.  From  this  action  contestant  appealed  and  your  office  on 
July  21, 1885,  reversed  said  decision,  whereupon  the  contestee  appealed 
to  this  Department  and  the  matter  coming  on  for  hearing  your  decision 
was  affirmed  by  the  Secretary  of  the  Interior,  and  the  complaint  was 
returned  with  directions  that  contestant  be  allowed  to  proceed  with  his 
case.  Notice  was  given  the  parties,  and  on  April  11, 1887,  they  ap- 
peared aud  contestant  on  said  day  filed  an  amended  affidavit  and  the 
hearing  was  then  had  upon  said  amended  affidavit  and  the  local  offlcvcrs 
found  in  favor  of  contestee  and  dismissed  the  contest,  from  which  the 
contestant  appealed  and  on  May  1,  1889,  your  office  affirmed  said  de- 
cision, from  which  he  appealed  to  this  Department. 

In  this  case  there  does  not  appear  to  be  much  dispute  upon  the  ques- 
tion of  compliance  with  the  law  at  the  time  the  case  was  heard,  to  wit, 
ou  April  11,  1887,  but  it  is  contended  that  the  claimant  has  cured  his 
laches  by  planting  trees  and  cultivating  them  since  the  notice  of  contest 
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wa8  sensed  aud  that  he  should  not  have  been  allowed  to  show  any  act 
of  compliance  with  the  reauiretnents  of  the  law  after  service  of  notice  of 
contest  upon  him. 
It  will  be  observed  that  contestant's  original  affidavit  read  thus: — 

Valentine  Bott,  failed  during  the  year  after  date  of  entry  or  at  any  time  since  to 
plant  in  trees,  tree  seeds  or  cuttings  five  acres  of  said  tract,  and  also  failed  to  cal- 
tivate  in  any  manner  such  trees  as  were  planted  on  said  claim  as  by  la ^  required. 

This  was  filed  March  13, 1884.  On  the  day  of  trial^  April  II,  1887, 
he  amended  his  original  complaint  so  as  to  charge  that: — 

Valentine  Bott,  failed  and  neglected  during  the  third  and  fourth  year  after  entry 
(or  at  any  time  since  said  entry)  to  plant  or  sow  in  trees,  tree  seeds  or  cuttings,  ten 
acres  of  said  tract  and  that  said  Bolt  has  failed  and  neglected  to  cultivate  in  any 
manner  such  trees  tree  seeds,  or  cuttings  as  were  planted  or  sown  on  said  tract. 

This  amendment  cannot  be  considered  an  abandonment  of  the  orig- 
inal charge.  It  incorporates  all  of  the  old  complaint  and  enlarges 
thereon  by  covering  the  time  from  the  filing  of  the  affidavit  of  contest 
up  to  the  day  of  trial.  If  the  contestant  failed  to  prove  a  default  during 
the  time  covered  by  the  amendment,  he  failed  to  that  extent  of  estab- 
lishing his  charge,  but  that  did  not  preclnde  his  showing  under  the 
allegations  of  his  amended  complaint  a  default  dniing  the  third  year, 
which  was  embraced  in  his  original  complaint,  and  which  existed  prior 
to  the  entryman  curing  his  latches.  The  contestant  is  not  bound  to 
staqd  or  fall  by  the  proof  of  all  his  allegations.  Though  he  fail  to  the 
extent  of  being  unable  to  establish  some  one  or  more  of  them,  yet  he 
may  succeed  upon  as  many  causes  of  complaint  as  he  is  able  to  estab- 
lish by  the  preponderance  of  the  evidence,  aud  his  success  in  these  may 
warrant  a  judgment  in  his  favor. 

It  will  not  do  to  hold  that  on  account  of  the  amendment  the  contest- 
ant may  not  still  show  a  default  as  originally  charged.  He  may  still 
fall  back  upon  his  first  cause  of  action  for  it  is  still  embraced  in  his 
complaint.  He  has  waived  nothing  by  expandinghis  charges,  or  adding 
to  his  original  cause  of  action  still  another.  He  is  not  thereby  estopped 
from  showing  that  the  entryman  had  failed  to  comply  with  the  require- 
ments of  the  law  during  the  third  year  after  date  of  entry.  Under  the 
rulings  of  the  Department,  a  default  cannot  be  cured  after  notice  of  con- 
test. 

The  entry  must  be  weighed  in  the  balance  of  the  law,  as  it  stood  at  the  time  of  the 
initiation  of  the  contest.    Waldroif  r.  Bottomly,  (10  L.  D.,  133). 

The  testimony  shows  that  the  entryman  was  in  default  during  the 
third  and  fourth  years,  that  he  made  an  effort  to  comply  with  the  re- 
quirements of  the  law  aud  had  at  the  date  of  hearing,  April  11, 1887, 
substantially  cured  the  laches  of  the  third  and  fourth  years  of  his  entry, 
but  the  testimony  shows  that  this  condition  was  induced  by  the  contest. 

I  am  of  the  opinion,  therefore,  that  under  the  law  and  departmental 
rulings  the  entry  must  be  canceled.  Your  decision,  is,  therefore,  re- 
versed. 
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MIXING  CLAIM— ENTRY— ALIKN  CORPORATION. 

Hook  et  al.  v.  Latham  et  al. 

A  citizeD  of  the  Uaited  States  octiag  in  the  interest  of  a  foreign  corporation  can  not 
make  a  mineral  entry  for  the  benefit  of  such  corporation. 

Acting  Secretary   Cliandler  to  the   Commhsiomr  of  the  General  Land 

Office  J  November  10,  1890. 

On  October  22,  1875,  Milton  8.  Latham  made  mineral  application  Ko. 
239,  for  the  Buchanan  copper  mine,  lot  37,  Sec.  34,  T.  8  S.,  R.  18  E.,  M. 
D.  M.,  Stockton,  Galifornia,  and  on  March  14, 1876,  made  mineral  entry 
No.  123  therefor. 

On  Jane  17, 1888,  B.  F.  Hook  and  D.  Mclnt^^re  filed  protest  against 
the  issae  of  patent  on  said  entry  and  a  hearing  was  therenpon  ordered. 

After  the  taking  of  certain  depositions  the  case  was  submitted  on 
an  agreed  statement  of  facts.  The  local  officers  concluded  that  the 
application  and  entry  were  made  by  said  Latham  for  and  on  behalf  of 
the  London  and  San  Francisco  Bank  (limited),  a  foreign  corporation^ 
organized  and  existing  under  the  laws  of  England.  They,  therefore, 
held  tdat  the  entry  had  been  made  in  contravention  of  section  2319, 
Bevised  Statutes. 

Tour  office,  by  letter  of  June  1,  1889,  held  the  entry  for  cancellation. 

Appeal  has  been  taken  by  said  bank  and  Arthur  Scrivener,  trustee. 

It  appears  that  Latham  was  a  citizen  of  the  United  States  and  presi- 
dent of  the  branch  office  at  San  Francisco  of  said  London  and  San 
Francisco  Bank,  (limited)  a  corporation  organized  and  existing  under 
the  laws  of  England ;  that  on  May  4,  1869,  one  William  T.  Atwood, 
having  the  mere  possessory  title  to  said  mine  executed  to  said  Latham 
his  promissory  note  for  $12000,  secured  by  mortgage  on  said  mine ; 
that  said  note  and  mortgage  though  made  and  executed  to  said  La- 
tham individually,  were  in  fact  made  to  him  as  president  of  said  bank 
and  for  the  benefit  of  said  bank ;  that  on  September  1, 1870,  another 
note  for  $5,650.51,  made  by  said  Atwood  and  secured  by  mortgage  on 
said  mine,  was  assigned  to  said  Latham  individually,  but  in  fact  for  the 
benefit  of  said  bank;  that  subsequently  Latham,  acting  in  his  own 
name,  but  in  fact  for  the  benefit  of  said  bank,  brought  suit  against  said 
Atwood  to  foreclose  said  mortgages,  and  obtained  judgment  for  $16,- 
385.34 ;  that  under  these  proceedings  said  mine  was,  on  February  7, 
1871,  struck  off  to  said  Latham  as  the  highest  bidder  for  $16,863.40, 
*^  but  no  purchase  money  was  paid  by  Latham  to  the  sheriff  or  at  all, 
but  the  price  for  which  said  mine  was  bid  off  by  him  at  said  sheriff's 
sale  was  in  satisfaction  of  the  judgment  of  foreclosure  aforesaid  and 
was  merely  credited  to  said  judgment  as  if  it  had  been  received  by  said 
sheriff,  though  in  fact  no  money  whatever  had  been  received  by  him, 
the  purchase  having  been  made  by  said  Latham  for  the  benefit  of  the 
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bank,  in  pursuance  of  his  said  trust  as  aforesaid  ;  "  timt  on  November 
30, 1877,  Latham,  being  about  to  retire  from  the  bank,  transferred  said 
mine  by  deed  to  said  Arthur  Scrivener  as  trustee  for  said  bank,  and  no 
consideration  x)assed  to  said  Latham  therefor;  that  the  expenses  of  said 
mineral  application  and  entry  and  other  expenses  were  paid  by  said 
bank. 

This  recital  puts  it  beyond  question  that  said  entry  was  made  by 
Latham  in  the  interest  of  said  foreign  corporation  and  for  its  benefit 
In  the  case  of  Capricorn  Placer  (10  L.  D.,  641),  it  was  held  that  a  citi- 
zen of  the  United  States  acting  as  the  trustee  of  an  alien  corporation, 
can  not  make  a  mineral  entry  for  the  benefit  of  such  corporation.  In 
accordance  with  that  ruling  this  entry  must  be  canceled.  The  facts  re- 
lating to  the  mortgages  and  their  foreclosure  are  irrelevant  to  this  issue. 
The  legal  title  remains  in  the  United  States  and  patent  can  issue  only 
upon  an  entry  made  in  accordance  with  law.  No  such  entry  has  been 
made.  The  proceedings  on  foreclosure  gave  to  the  bank  only  such  in- 
terest as  the  mortgagor  had.  If  that  interest  has  failed,  it  shows  only 
that  the  bank  has  taken  insufficient  security. 

Said  decision  is  accordingly  affirmed. 


TIMBER  CULTURE  COXTEST— DEVOID  OF  TIMBER-PRACTICE. 

Crottinger  v.  Lowe. 

A  timber  culture  entry  made  in  good  faith  of  land  not  strictly  devoid  of  timber,  will 

not  be  disturbed  where  it  i»  allowed  in  accordance  with  the  departmental  con- 

strnction  of  the  statute  then  in  force. 
Concnrring  decisions  of  the  local  and  general  laud  offices  are  generally  accepted  by 

the  Department  as  conclusive  on  questions  of  fact,  but  the  rule  does  not  extend 

to  questions  involving  an  int'erprctatiou  of  the  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office.  November  10,  1890. 

1  have  considered  the  case  of  Albert  O.  Crottinger  v,  Isaiah  A.  Lowe 
on  appeal  by  the  latter  from  your  decision  of  February  20,  1889,  can- 
celling his  timber  culture  entry  for  the  NW.J  of  Sec.  10,  T.  18  S.,  R. 
17  W.,  Wa-Keeney,  Kansas  land  district. 

Lowe  made  timber  culture  entry  for  this  land  December  16, 1883,  and 
Crottinger  filed  affidavit  of  contest  December  0,  1885,  alleging  that 
there  were  twenty-four  hundred  trees  aggregating  ten  inches  in  diameter 
growing  on  said  land;  further  that  the  eutryman  had  failed  to  plow  or 
break  live  acres  of  said  land  during  the  first  year  of  said  entry. 

Notice  of  said  contest  was  duly  issued,  setting  the  hearing  for  Jan- 
uary 23, 1886.  On  that  day,  upon  motion  of  the  contestant,  the  cause 
was  continued  to  March  23,  1886,  and  an  amended  affidavit  filed  and 
service  of  notice  duly  made,  hearing  being  set  for  May  21, 1886.  Said 
amended  affidavit  repeated  the  averment  that  the  land  contained  a 
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natural  pfrowth  of  timber,  omitted  tlie  averment  that  there  was  a  want 
of  breaking  and  caltivation,  bat  coutained  an  averment  charging  the 
entrymen  with  fraadnleutiy  making  said  entry  for  one  Shelby  Wilson. 

Testimony  was  taken  on  the  last  named  day  and  the  local  officers 
held  from  the  evidence  that  the  land  was  timber  and  the  entry  illegal, 
and  decided  to  hold  the  entry  for  cancellation.  From  this  decision 
Lowe  appealed,  and  upon  February  20, 18S9,  your  office  affirmed  said 
judgment  and  held  said  entry  for  cancellation,  from  which  he  again 
appealed. 

There  was  no  testimony  taken  on  the  charge  of  failure  of  breaking  or 
cultivation  nor  upon  the  complaint  that  the  entry  was  fraudulently 
made  for  Wilson,  so  that  the  only  matter  for  consideration  is  the  ques. 
tion  of  whef.her  the  natural  growth  of  timber  on  the  land  excluded  it 
from  the  operation  of  the  timber  culture  act. 

The  testimony  shows  that  there  is  a  small  stream  flowing  through 
this  tract,  just  what  part  does  not  appear,  nor  is  the  trend  of  the  stream 
given.  Its  banks  are  from  six  or  eight  to  thirty  feet  high,  sloping  with 
more  or  less  abruptness.  Along  the  slope  thereof  grow  water-elm, 
Cottonwood,  some  ash  and  box-elder  trees,  probably  (averaging  the' 
statements)  seven ty-flve  over  ten  inches  in  diameter,  a  few  which  are 
twelve  to  lifteen  inches,  several  hundred  are  over  two  and  under  ten 
inches.  These  are  low,  gnarled,  twisted  and  scrubby,  unfit  for  lumber 
for  building  purposes,  and  of  little  use  for  anything  except  fire- wood. 
There  are  no  trees  on  the  tillable  land  except  those  which  were  planted 
by  a  former  entryman.  The  tenant  of  Lowe  says  .he  planted  or  "set 
out"  about  1,200  Cottonwood  and  elms  along  the  creek  bank.  This 
entire  strip  of  timber  is  estimated  to  contain  about  three  and  one  half 
acres. 

In  the  case  of  Blenkner  v.  Sloggy  (2  L.  D.,  267),  the  trees,  some  six 
hundred  ash, oak,  elm  and  underbrush,  were  scattered  over  five  to  eight 
acres,  and  the  entry  was  allowed. 

In  the  case  of  Bartch  v.  Kennedy  (3  L.  D.,  437),  it  was  found  that — 

On  the  banks  of  the  Knife  river,  which  passes  throngh  the  western  half  of  See.  18, 
there  are  from  five  to  six  acres  of  trees  of  different  kinds  ....  and  located 
mostly  on  the  river  bank,  where  the  land  is  subject  to  overflow,  etc. 

In  this  case  it  was  held  that  the  testimony  failed  to  show  such  a 
natural  growth  of  timber  as  would  make  a  timber  culture  entry  illegal. 

In  the  case  of  James  Spencer  (6  L.  D.,  217),  decided  October  11, 1887, 
the  law  was  fully  discussed  and  the  liberality  of  the  Department  con- 
sidered and  it  is  there  held : 

The  former  rulings  on  this  subject  will  not  be  allowed  to  prevail  longer.  Tintber 
culture  entries  made  after  the  date  of  this  decision  must  be  made  of  land  .... 
devoid  of  timber- 
but  this  judgment  is  not  retroactive.  In  the  case  at  bar  the  entry 
was  made  in  1883,  when  the  decisions  of  the  department  recognized 
such  tracts  as  subject  to  entry  under  the  timber-culture  act. 
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Fringes  of  timber  along  the  banks  of  streams  may  be  found  in  many 
places  where  all  the  tillable  land  is  barren  of  trees,  and  will  so  remain 
until  caltivation  and  protection  produces  them. 

This  case  comes  under  the  liberal  rulings  of  the  Department  prior  to 
October  11,  1887.  The  fact  that  this  contest  was  initiated  so  soon 
after  the  entry  was  made,  and  as  there  is  no  evidence  reflecting  ui)on 
the  entryman's  good  faith  in  the  matter  of  "  breaking  ^  or  cultivating, 
and  no  testimony  tending  to  show  fraud,  I  feel  disinclined  to  cancel  it. 
I  am  not  unmindful  of  the  rule  that  on  questions  of  fact  the  concurring 
decisions  of  the  local  and  General  Land  OfiBce  are  generally  accepted  as 
conclusive,  but  this  case  does  not  come  within  that  principle,  for  as  a 
matter  of  law,  under  the  interpretation  placed  upon  said  act  by  this 
department  when  this  entry  was  made,  it  should  be  upheld. 

Having  considered'the  case  fully,  I  am  of  the  opinion  that  this  contest 
should  be  dismissed  and  the  entry  allowed  to  stand,  subject  to  com- 
pliance with  the  law,  and  the  entryman  be  allowed  a  reasonable  time 
within  which  to  comply  therewirh  by  growing  and  cultivating  trees 
upon  tillable  land  of  said  tract,  and  if  he  fails  in  this  regard,  his  entry 
should  be  canceled. 

Your  decision  is  therefore  reversed. 


RAILROAD  GRANT— INDEMNITY— ORDER  OF  MAT  88,  1883. 

Northern  Pac.  R.  R.  Co.  v,  John  O.  Miller. 

(On  Review.) 

Indemnity  ciu  only  be  selected  in  lieu  of  a  section,  or  part  of  a  section,  lost  in  place, 
and  the  basis  for  sach  selection  must  be  specifically  designated,  and  shown  to  bo 
excepted  from  the  grant  before  indemnity  can  be  allowed;  and  the  rights  of  set* 
tiers  can  only  be  ascertained  and  protected  by  the  enforcement  of  this  rule. 

The  departmental  order  of  May  28,  1833,  did  not  contemplate  the  selection  of  lands 
subject  to  settlement  without  designating  the  basis  therefor,  but  was  applicable 
only  to  such  lands  as  were  protected  by  withdrawal. 

Acting  Secretary  Chandler  to  the  Comniissloiier  of  the  General  Land  Office^ 

November  13,  1890. 

The  Northern  Pacific  Railroad  Company  has  tiled  a  motion  for  re- 
view of  the  decision  of  the  Department  of  July  1,  1890,  (11  L,  D.,  1) 
affirming  the  decision  of  your  office  of  September  16, 1885,  rejecting  the 
selection  of  said  company  of  the  SE.  J  of  the  NB.  J  and  the  NB.  J  of 
the  SB.  J,  Sec.  19,  T.  131  N.,  R.  40  W.,  Fergus  Falls,  Minnesota. 

The  land  in  controversy  is  within  the  granted  limits  of  the  St.  Paul, 
Minneapolis  and  Manitoba  Railroad  Company,  which  was  definitely 
located  opposite  the  tract  in  question  December  20,  1871,  and  is  also 
within  the  indemnity  limits  of  the  Northern  Pacific  Railroad  Company, 
and  was  embraced  in  a  withdrawal  for  the  benefit  of  this  company, 
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which  was  received  at  the  local  office  January  6, 1872.  At  both  of  said 
dates  the  laad  was  covered  by  the  pre-emption  declaratory  statement 
of  Jens  Anderson,  which  excepted  it  from  the  grant  to  the  first  named 
company,  and  also  from  the  withdrawal  for  the  benefit  of  the  Northern 
Pacific  Company. 

On  January  30, 1884,  the  Northern  Pacific  Company  applied  to  select 
this  land,  bat  no  specific  tract  was  designated  as  a  loss  for  which  the 
indemnity  was  claimed.  The  application  was  rejected  by  the  local  of- 
fice, and  the  company  appealed. 

On  April  8, 1884,  John  O.  Miller  applied  to  make  homestead  entry  of 
the  tract. 

The  selection  of  the  company  was  rejected  by  the  Department  in  the 
decision  now  sought  to  be  reviewed,  upon  the  ground  that  the  right  to 
select  a  particular  tract  as  indemnity  cannot  be  recognized,  if  the  loss 
for  which  the  indemnity  is  claimed  is  not  specifically  designated. 

The  company  asks  for  a  review  of  this  decision  upon  the  following 
grounds : 

Ist.  That  said  application  to  select  was  filed  January  30,  1884,  and  W€U  made  under* 
the  direction  of  the  Secretary  of  the  Interiori  it  being  in  accordance  with  hie  instruc- 
tions May  28, 1883  (copy  enclosed),  directly  applicable  to  this  company's  grant. 

2nd.  That  apon  the  issue  of  the  circular  of  your  Department  of  August  4,  1885  (4 
L.  D.,  90),  this  company  endeavored  to  comply  thertwith,  and  has  designated  the 
lands  lost '  in  place,'  and  for  which  indemnity  selections  had  been  made,  and  sup- 
posed it  had  made  such  designation  for  all  lands  selected,  and  that  it  is  only  an  over- 
sight that  no  land  was  designated  for  the  tract  here  in  dispute. 

3rd.  That  your  said  circular  of  August  4,  18S5,  does  not  declare  selections  of  indem- 
nity lands  unaccompanied  by  designation  of  lost  lands,  illegal,  but  only  directs  that 
no  new  selections  shall  be  admittod  until  the  losses  for  those  already  made  shall  be 
specified. 

4th.  That  the  company  not  having  been  originally  in  default,  but  being  clearly 
within  the  instructioas  of  the  Secretary,  its  selection  or  application  to  select  is  not 
illegal,  and  should  not  be  canceled,  but  that  the  company  should  be  permitted  to 
designate  a  loss  therefor. 

Conceding,  for  the  sake  of  argument^  that  this  selection  wa<s  made  in 
accordance  with  the  instructions  of  May  28^  1883, 1  do  not  see  why  it 
should  affect  the  rights  of  Miller,  which  must  be  determined  by  the  act 
making  the  grant.  Indemnity  can  only  be  selected  in  lieu  of  some  sec- 
tion or  part  of  section  lost  in  place,  and  the  basis  for  such  selection  must 
be  specifically  designated  and  shown  to  be  excepted  from  the  grant  be- 
fore the  right  to  indemnity  can  be  exercised.  While,  as  between  the 
government  and  the  company,  the  practit^al  effect  would  be  the  same, 
where  indemnity  was  allowed  in  bulk  for  an  equivalent  quantity  of  land 
lost  in  place,  as  where  indemnity  was  allowed  tract  for  tract,  *yet  the 
individual  rights  of  the  settler  can  only  be  ascertained  and  protected 
by  the  latter  mode. 

Where  lands  are  settled  upon  which  have  been  selected  by  the  com- 
pany in  lieu  of  an  equivalent  quantity  of  lands,  without  designating  the 
particular  basis  for  each  tract,  and  part  of  the  basis  should  from  any 
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caase  be  disallowed,  it  would  be  impossible  to  determine  which  of  the 
selections  should  be  rejected  and  which  retained.  The  rights  of  the  set- 
tler in  cases  where  the  lands  wore  subject  to  settlement  at  date  of  the 
company's  selection  would  be  materially  aftected  by  any  rule  that  did 
not  require  the  selection  to  be  made  tract  for  tract  and  the  basis  spe- 
cifically designated,  so  that  his  rights  as  against  the  company  might  be 
definitely  determined. 

But  the  selection  in  this  instance  is  not  in  my  opinion  protected  by 
the  order  of  May  28,  1883,  as  that  order  did  not  contemplate  the  selec- 
tion of  lands  subject  to  settlement  by  merely  listing  the  lauds,  with- 
out designating  the  basis,  but  was  intended  to  be  applicable  only 
to  such  lands  as  were  protected  by  the  withdrawal.  The  purpose  of 
the  order  is  expressed  in  the  first  paragraph,  to  wit:  "  to  open  for  set- 
tlement as  speedily  as  possible  all  the  lands  within  the  indemnity  limits 
of  the  grant  to  the  Northern  Pacific  Company,  not  actually  required  to 
supply  the  lands  lost  in  place  within  the  granted  limits." 

Kow,  as  lands  not  subject  to  the  withdrawal  were  alread\'  opened  to 
settlement  at  date  of  said  order,  it  could  not  have  been  intended  that 
such  lands  should  be  simply  listed  as  selections,  without  designating 
the  specific  basis,  because  no  purpose  could  be  accomplished  by  such 
listing,  and  such  selection  could  not  have  accomplished  the  purpose  of 
the  order  or  facilitated  the  restoration  to  settlement  of  lands  within  the 
indemnity  limits,  for  the  simple  reason  that  such  lands  had  already  been 
restored. 

After  a  careful  consideration  of  this  case,  I  am  satisfied  that  the  va- 
lidity of  the  selection  is  subject  to  attack  by  the  settler,  and  that  it  is 
not  protected  by  the  order  of  May  28,  1883. 

The  motion  is  denied. 


RAILROAD  GRANT -CONFLICTING  ENTRY -CERTIORARI. 

Forney  v.  Union  Pacific  Ry.  Co. 

The  erroneous  allowance  of  an  entry  for  land  inclnded  within  the  limits  of  a  railroad 
grant  cannot  divest  the  right  of  the  company  under  its  grant. 

The  writ  of  certiorari  will  be  denied  if,  from  the  application   therefor,  it  is  apparent 
that  the  applicant's  appeal  if  before  the  Department  would  be  dismissed. 

Acting  Secretary    Chandler   to  the  Comminsioner  of  the  General  Land 

Office,  November  13,  1890. 

I  am  in  receipt  of  your  letter  of  the  3d  instant,  transmitting  an  appli- 
cation for  certiorari  by  Wm.  6.  Forney  in  the  case  of  said  Forney  t?. 
Union  Pacific  railway  company,  involving  the  E.  J  NE.  JSW.  J,  NE.  J, 
and  SB.  J  NW.  J,  Sec.  5,  T.  17  N.,  li.  84  W.,  Cheyenne,  Wyoming. 

It  appears  that  in  1886  Forney  applied  to  make  homestead  entry  for 
said  tract  and  that  the  local  officers,  being  in  doubt  9*s  to  whether  the 
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tract  was  within  the  withdrawal  for  said  company,  forwarded  the  ap- 
plication to  your  oflftce  for  instructions.  Your  office  by  letter  of  April 
7,  1886,  advised  the  local  office  that  the  official  diagram  showed  the 
tract  to  be  outside  of  the  withdrawal.  The  entry  was,  accordingly,  al- 
lowed.   Olaimaut  alleged  settlement  in  1880. 

By  letter  of  April  4, 1889,  your  office  directed  the  cancellation  of  the 
entry  for  conflict  with  the  railroad  grant.  Notwithstanding  this  direc- 
tion the  local  officers,  apparently  acting  on  the  former  instructions, 
allowed  the  eutryman  to  make  final  proof,  and  issued  certificate. 

In  February,  1890,  the  local  officers  called  attention  to  the  conflict  in 
the  instructions,  and  your  office  thereupon,  on  February  10, 1890,  re- 
quested the  company  to  relinquish  its  claim  in  favor  of  Forney.  The 
company  responded  that  the  tract  had  been  sold  to  a  third  party,  and 
suggested  that  Forney  might  be  able  to  reach  a  satisfactory  agreement 
with  the  purchaser. 

On  March  8,  1890,  your  office  directed  the  local  officers  to  notify  For- 
ney of  the  result  of  the  correspondence,  and  that  pending  his  action  in 
the  matter  the  order  of  cancellation  would  be  suspended. 

Foraey  was  notified,  but  failed  to  reach  an  agreement  with  the  pur- 
chaser. On  June  30, 1890,  more  than  ninety  days  having  elapsed,  your 
office  canceled  the  entry. 

By  letter  of  September  1, 1890,  the  local  officers  forwarded  the  appeal 
of  Forney.  On  September  26,  1890,  your  office  dismissed  the  appeal 
for  the  reason  that  Forney  had  never  appealed  from  the  order  of  can- 
cellation of  April  4, 1889,  and  for  the  further  reason  that  he  had  not 
availed  himself  of  the  opportunity  of  negotiating  with  the  purchaser  of 
the  tract. 

Forney  then  filed  the  present  application. 

The  diagram  on  file  in  your  office  shows  this  tract  to  be  within  the 
limits  of  the  withdrawal  for  said  company,  made  on  the  filing  of  the 
map  of  definite  location  on  January  G,  1868.  Forney  does  not  allege 
any  right  prior  to  1880,  nor  does  he  allege  that  the  tract  was  excepted 
from  the  operation  of  the  withdrawal,  by  any  other  claim.  The  record 
therefore  shows  the  right  of  the  company  was  superior.  The  erroneous 
allowance  of  the  entry  by  your  office  cannot  divest  the  right  of  the 
company  under  the  statute. 

Passing  other  questions,  the  case  here  presented  is  fully  met  by  the 
rulings  of  the  Department  that  the  writ  of  certiorari  will  be  denied  if, 
from  the  application  therefor,  it  is  apparent  that  the  applicant's  appeal 
if  before  the  Department,  would  be  dismissed.  A.  B.  Cook  (11  L.  D., 
78) ;  Rudolph  Wurlitzer  (6  L.  D.,  316). 

On  the  authority  of  these  cases  the  application  is  denied. 
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BIGHT  OF  WAY  ACT-PROOF  OF  ORGANIZATION. 

Montana  and  Wyoming  Eastern  E.  R.  Co. 

An  application  for  the  benefit  of  tbe  right  of  way  act  can  not  be  approved  in  the 
absence  of  dne  proof  showing  the  organization  of  the  company  under  its  inoorpo- 
ration. 

Acting  Secretary  Chandler  to  Messrs,  Thompson  and  Slater^  November 

15, 1890. 

Tour  letter  of  yesterday  enclosing  a  certified  copy  of  tbe  articles  of 
incorporation  of  the  Montana  and  Wyoming  Eastern  Bailroad  Com- 
pany, together  with  a  certified  copy  of  tbe  law  of  Montana  relating  to 
tbe  incori>oration  of  railroad  companies,  and  under  wbicb  the  company 
named  was  incorporated,  has  been  received. 

Tbe  papers  have  been  examined  and  are  found  to  be  in  proper  form 
so  far  as  they  have  been  supplied  by  tbe  company.  It  is  observed,  how- 
ever, that  tbere  are  yet  lacking  certain  of  the  required  due  proofs  of 
organization,  which  must  be  supplied  before  the  papers  are  acceptable 
to  the  Department,  viz : 

First ;  The  copy  of  articles  is  not  certified  to  by  the  proper  officer  of 
the  company  under  its  corporate  seal ; 

Second )  The  official  statement,  under  seal,  by  the  proper  officer  that 
the  organization  has  been  completed  ]  that  the  company  is  fully  author- 
ized to  proceed,  etc.,  etc.,  and 

Third ;  A  true  list,  under  oath,  signed  by  the  president,  under  seal 
of  the  company,  showing  the  names  and  designation  of  officers. 

Explanatory  of  the  failure  of  the  company  to  supply  the  omissions 
noted  above,  there  are  with  the  papers  two  affidavits  made  by  Mr.  D. 
S.  Wade,  to  the  effect  that  the  company  is  a  body  corporate,  that  all 
necessary  steps  are  being  taken  to  perfect  its  organization,  that  tbe  or- 
ganization has  been  completed  as  fas  as  possible  under  the  Montana 
law  and  fnrther  that  it  is  intended  to  at  once  consummate  the  organi- 
zation. 

It  is  understood  from  these  affidavits  that  at  the  present  time  the  or- 
ganization of  the  company,  under  its  charter,  has  not  been  completed, 
but  that  all  has  been  done  that  can  be,  to  that  end,  till  stock  subscrip- 
tion books  have  been  opened  after  thirty  days  notice,  and  thereafter  a 
meeting  of  stockholders  has  been  held  after  another  thirty  days  notice, 
which  acts  are  required  by  law. 

The  right  of  way  act  provides,  in  its  first  section,  that  its  benefit  can 
be  secured  by 

any  railroad  company  duly  organized  nnder  the  laws  of  any  State  or  Territoiyt  ex- 
cept the  District  of  Colnmhia,  or  hy  the  Congiess  of  the  United  States,  which  sbsU 
have  filed  with  the  Secretary  of  the  Interior  a  copy  of  its  articles  of  inoorporatioDt 
and  dne  proofs  of  organization  nnder  the  same,  etc.  (|8  Stat.,  462)* 
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As  evidenced  by  the  affidavits  filed,  tlie  company  is  not  yet  organ- 
ized under  ite  incorporation,  and  its  good  intention  to  so  organize  can- 
not be  accepted  for  tbe  pnrpose  of  giving  the  company  tlie  standing  of 
a  beneficiary  under  the  right  of  way^  act,  in  place  of  the  plain  require- 
ments of  both  the  law  and  the  regulations  thereunder.  The  intent  of 
the  company  to  supply  the  defects  in  the  future  does  not  warrant  the 
Department  in  accepting  incomplete  papers. 

That  portion  of  the  law  and  regulations  in  regard  to  due  proofs  of  or- 
ganization was  intended  for  the  protection  of  the  Department,  particu- 
lary  as  an  evidence  of  bona  fides  on  the  part  of  railroad  companies,  and 
in  no  instance  have  the  requirements  in  this  regard  been  deviated  from 
with  respect  to  companies  organized  under  the  Montana  law  or  under 
those  of  any  other  State  or  Territory.  Exception  cannot  now  be  made 
in  favor  of  the  Montana  and  Wyoming  Eastern  Eailroad  Company,  as 
such  action  would  not  be  just  to  companies  heretofore  accepted  as  bene- 
ficiaries under  the  right  of  way  act,  and  might  be  used  as  a  precedent 
by  companies  applying  for  future  recognition. 

The  papers  are  therefore  returned  herewith.  On  being  re-submitted 
in  the  required  and  complete  form  they  will  be  duly  considered. 


PRACTICE— NOTICE— SERVICE  BY  PUBLICATION. 

BuGBEE  V.  Cosby. 

Notice  by  publication,  (lefective  for  want  of  copy  by  registered  letter,  is  not  ma<le 
good  by  subsequently  mailing  such  notice,  without  new  posting  and  publication. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  September  11,  1890. 

This  is  an  appeal  by  Henry  Bugbee  from  your  office  decision  of  Feb- 
ruary 23, 1888,  dismissing  the  proceedings  upon  his  contest  against  the 
homestead  entry  of  Hiram  H.  Cosby  made  ovember  16, 1882,  for  the 
SW.  i,  Sec.  7,  T.  100  N.,  K.  65  W.,  Yankton,  Dakota,  and  remanding 
the  case  *•  for  rehearing  after  due  and  proper  notice." 

Notice  of  hearing  on  said  contest  to  be  had  at  the  local  office  Febru- 
ary 9, 1887,  was  made  by  publication  and  a  copy  thereof  was  posted  in 
the  local  office  and  on  the  land. 

On  the  day  fixed  for  hearing,  Bugbee  filed  an  affidavit  setting  forth 
that  his  attorney  had  failed  to  send  said  notice  to  Cosby  by  registered 
mail  and  asking  a  continuance  ^'to  enable  him  to  give  said  notice 
legally." 

Thereupon  March  29,  1887,  (at  the  local  office)  was  duly  designated 
as  the  date  of  hearing  and  on  the  same  day  (February  9,  1887)  notice 
thereof  was  sent  to  Cosby  by  registered  mail,  but  such  notice  was  neither 
published  nor  posted. 

Bugbee  appeared  in  pursuance  of  the  notice  last  mentioned  and  sub- 
mitted testimony  and  Cosby  made  default. 
2497— VOL  11 28 
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The  local  office  reconimeuded  the  cancellation  of  the  entry  in  ques- 
tion. By  the  decision  appealed  from  your  office  found  that  as  "  no  alias 
notice  was  issued  "  the  local  office  erred  in  allowing  the  contestant  to 
proceed  on  the  original "  notice. 

Bugbee's  first  notice  of  contest  was  irregular  for  the  reason  that  it 
was  not  sent  by  registered  mail.  Enle  14  of  practice.  Watson  v. 
Morgan  et  al.  (9  L.  D.,  75).  This  being  so  the  publication  and  posting 
of  his  second  notice  were  essential  to  its  legality. 

I  must  therefore  find  that  no  leg  al  notice  has  been  issued  upon  Bag- 
bee's  contest  and  that  the  local  officers  were  consequently  without  juris- 
diction in  the  premises.    Watson  v.  Morgan  et  al.^  supra. 

The  decision  appealed  from  is  accordingly  affirmed. 


CIKCULAR-SETTLERS  ON  RAILROAD  LANDS. 

Department  op  the  Interior, 

General  Land  Office, 
Washington^  D,  C,  November  1,  1890. 
Beoisters  and  Eeceiyers, 

United  States  Land  Offices. 
Sirs: 

Your  attention  is  called  to  an  act  of  Congress  entitled  '^  an  act  to 
amend  an  act  entitled  ^  an  act  for  the  relief  of  settlers  on  railroad  lauds/ 
approved  June  twenty-second,  eighteen  hundred  and  seventy-four," 
approved  August  29, 1890,  as  follows : 

Be  it  enacted  hy  Hie  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled  f  That  the  privileges  granted  hy  the  aforesaid  act  approved  Jnne 
twenty-second,  eighteen  hundred  and  seventy-four,  are  hereby  ex  tended  (subject  to  the 
provisos,  limitations,  and  restrictions  thereof)  to  all  persons  entitled  to  the  right  of 
homestead  or  pre-emption  under  the  laws  of  the  United  States,  who  have  resided  npou 
and  improved  for  five  years  lands  granted  to  any  railroad  company,  but  whose  entries 
or  filings  have  not  for  any  cause  been  admitted  to  record. 

It  appears  to  be  the  intention  of  this  bill  to  enlarge  the  class  of  cases 
in  which  relinquishment  by  the  company  will  be  permissible  under  the 
act  of  June  22, 1874  (18  Stat,  194),  by  removing  the  requirement  that 
an  entry  or  filing  should  have  been  allowed,  tbus  aiding  the  adjust- 
ment of  claims  growing  out  of  settlements  made  upon  railroad  landvS 
subsequent  to  the  attachment  of  the  rights  of  the  companies  under  the 
grants. 

Upon  the  filing  of  a  relinquishment  under  this  act,  it  being  shown 
that  the  person  in  whose  favor  it  is  made  Is  entitled  to  the  right  of 
homestead  or  pre-emption,  and  has  resided  upon  and  improved  the 
land  for  a  period  of  five  years,  you  will  permit  entry  to  be  made  as  in 
the  case  of  other  public  lands,  it  being  held  by  this  Department  that  a 
relinquishment  under  the  act  of  June  22, 1874,  releases  the  land  fiH)ui 
all  claim  of  the  company,  and  it  thereby  becomes  subject  to  disposal 
under  the  general  land  laws  (6  L.  D.,  716  j  7  L.  D.,  481). 
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Lands  within  the  indemnity  limits  of  a  grant  do  not  afford  a  basis 
for  relinquishment  and  selection  nnder  this  act  (10  L.  D.,  50 ;  Ibid,,  609), 
and  yonr  acceptance  of  a  relinquishment  does  not  amoaut  to  an  ap- 
proval of  the  selection  based  thereon  (8  L.  D.,  472),  as  a  relinquishment 
confers  no  right  upon  the  company,  if  the  land  covered  thereby  was,  in 
feet,  excepted  from  the  grant  (10  L.  D.,  264). 

The  relinquishment  may  be  made  by  a  simple  waiver  of  claim  when 
the  land  has  not  been  certified  or  patented  to  or  for  the  benefit  of  the 
company;  but,  when  title  has  passed,  formal  reconveyance  will  be 
required. 

This  act  is  not  mandatory  upon  the  companies,  and  confers  no  right 
upon  the  settler  as  against  the  company  in  the  absence  of  a  relin- 
quishment. 

It  simply  provides  a  mode  of  adjustment  dependent  upon  the  vol- 
untary action  of  the  companies,  and  it  Is  hoped  that,  by  a  liberal  and 
mutual  spirit  of  compromise  and  concession,  the  benefits  intended  for 
the  settler  may  be  made  available. 

Respectfully, 

W.  M.  STONE, 
Approved :  Acting  Commissioner. 

Geo.  Chandler, 

Acting  Secretary. 


CIRCULAR-SETTLERS  ON  NORTHERN  PACIFIC  INDEMNITY  LANDS. 

Department  op  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  November  7, 1890. 

EEaiSTEBS  AND  RECEIVERS, 

United  States  Land  Offices, 
Gentlemen  : 

Your  attention  is  called  to  the  provisions  of  an  act  of  Congress  entitled 
"  An  act  for  the  relief  of  settlers  on  Northern  Pacific  Railroad  indemnity 
lauds,"  approved  October  1, 1890,  copy  of  which  is  attached,  containing 
two  sections. 

By  tjie  first  section  of  the  act  the  right  is  given  to  those  persons  who, 
after  August  15, 1887,  and  before  January  1, 1889,  settled  upon,  improved, 
and  made  final  proof  under  the  homestead  and  pre-emption  laws,  for 
lands  within  what  is  known  as  the  second  indemnity  belt  of  the  grant 
for  the  Northern  Pacific  Railroad,  to  transfer  their  entries  to  any  other 
vacant  government  land  they  may  select,  in  compact  form,  and  subject 
to  entry  under  the  homestead  and  pre-emption  laws,  and  to  receive  final 
certificates  and  receipts  therefor,  in  lieu  of  the  entries  heretofore  made 
in  said  second  indemnity  belt,  provided  the  transfer  be  made  within 
twelve  months  from  the  passage  of  the  act. 

In  case  of  the  death  of  any  person  so  entitled,  the  transfer  may  be 
made  by  his  legal  representative. 
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The  right  given  is  personal  and  can  not  be  transferred,  nor  can  the 
transfer  provided  for  in  the  act  be  made  through  the  intervention  of  an 
agent  or  attorney ;  farther,  no  transfer  will  be  approved  by  tlie  land 
department,  except  where  the  proof  made  upon  the  original  entry  shows 
a  satisfactory  compliance  with  law  in  the  matter  of  residence  and  im- 
provement. 

When  application  is  made  to  make  s  uch  transfer  to  lands  in  your 
district,  you  will  require  the  applicant  to  make  affidavit  as  to  the  facts 
in  relation  to  his  former  entry,  and  whether  he  has  received  the  return 
of  the  fees  and  commissions,  or  purchase  money,  paid  upon  said  entry; 
and  in  the  event  that  he  has  received  such  return,  you  will  require  that 
he  make  payment  anew  for  the  land  to  which  the  transfer  is  made. 

The  second  section  provides  for  a  similar  transfer  within  one  year 
from  the  passage  of  the  act  where  persons,  posses  sing  the  requisite 
qualifications  under  the  homestead  or  preemption  iaws,  in  good  faith 
have  settled  upon  and  improved  lands  in  said  second  indemnity  belt, 
having  made  filing  or  entry  of  the  same,  and  for  any  reason  otherwise 
than  voluntary  abandonment,  failed  to  made  proof  thereon.  The  entry 
or  filing  must  have  been  allowed  within  the  time  specified  in  section  one. 

In  making  proof  upon  the  tract  t^  wh  ich  the  transfer  is  made,  credit 
will  be  given  for  the  period  of  bona  fide  residence  and  amount  of  im- 
provements made  upon  the  tract  heretofore  entered  or  filed  for  in  said 
second  indemnity  belt ;  but  final  entry  will  not  be  permitted  except 
upon  proof  of  continuous  residence  upon  the  land  to  which  the  transfer 
is  made  for  a  perio  d  of  not  less  than  three  months  prior  to  the  makiug 
of  proof. 

When  application  is  made  for  transfer  under  this  section,  you  will 
require  that  the  party  make  affidavit  as  to  the  facts  relative  to  the 
former  entry  or  filing,  and  where  the  fees  and  com  missions  paid  thereon 
have  been  returned,  it  will  be  necessary  that  he  make  payment  anew 
before  the  allowance  of  the  transfer. 

Said  affidavit  must  be  corroborated  b  y  at  least  two  witnesses  having 
knowledge  in  relation  to  the  party's  residence  and  improvement  upon 
the  land  from  which  the  transfer  is  sought,  and  should  satisfactorily 
show  a  compliance  with  the  requirements  of  law  to  the  extent  claimed, 
as  the  same  will  necessarily  form  a  part  of  the  final  proof  for  tlie  laud 
to  which  the  transfer  is  made. 

The  corroborating  affidavits  may  be  made  before  any  officer  author- 
ized to  administer  oaths. 

Final  payment  upon  entries  and  filings  transferred  under  this  section 
will  be  made  as  under  existing  laws. 
Very  respectfully, 

Lewis  A.  Gropf, 

Approved :  Commissioner. 

Geo.  Chandler, 
Acting  Sd.retary. 
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[PuuMC— No.  :^4.] 
An  Act  fur  the  relief  of  settlers  on  Nortbem  Pacific  Kailroad  indemnity  lands. 

Be  it  enacted  hj  the  Senate  and  House  of  Eepreaeniaiivea  of  the  United  States  of  America  in 
Congress  assembled,  That  those  persons  who,  after  the  fifteenth  day  of  Augast,  in  the 
year  of  onr  Lord  eighteen  hundred  and  eighty-seven,  and  before  the  first  day  of  Jan- 
uary, in  the  year  eighteen  hundred  and  eighty-nine,  settled  npon,  improved,  and 
made  final  proof  on  lands  in  the  so-called  second  indemnity  belt  of  the  Northern 
Pacific  Railroad  Company's  grant  under  the  homestead  and  pre-emption  laws  of  the 
United  States,  or  their  heirs,  may  transfer  their  said  entries  from  said  tracts  to  snch 
other  vacant  surveyed  government  land  in  compact  form  and  in  legal  subdivisions, 
subject  to  entry  under  tlie  homestead  and  pre-emption  laws,  as  they  may  select,  and 
receive  final  certificates  and  receipts  therefor,  in  lieu  of  the  tracts  proved  np  on  in 
said  belt  by  the  respective  claimants  :  Provided,  That  snch  transfer  of  entry  shall  be 
made  and  completed  within  twelve  months  from  the  date  of  the  passage  of  this  act, 
and  be  so  made  in  person  by  the  claimant,  or  in  case  of  death  by  his  legal  represent- 
ative, and  without  the  intervention  of  agent  or  attorney. 

Sec.  2.  That  all  persons  possessing  the  requisite  qualifications  under  the  pre- 
emption or  homestead  laws,  who  in  good  faith  settled  upon  and  improved  land  in 
said  second  indemnity  belt,  having  made  filing  or  entry  of  the  same,  and  for  any 
reason,  other  than  voluntary  abandonment,  failed  to  make  pi^f  thereon,  may,  in 
lien  thereof  within  one  year  after  the  passage  of  this  act  transfer  their  claims  to  any 
vacant  surveyed  government  land  subject  to  entry  under  the  homestead  or  pre- 
emption laws,  and  make  proof  therefor  as  in  other  cases  provided ;  and  in  making 
such  proof  credit  shall  be  given  for  the  period  of  their  bona  fide  residence  and  amount 
of  their  improvements  upon  their  respective  claims  in  the  said  indemnity  belt,  the 
same  as  if  made  npon  the  tract  to  which  the  transfer  is  made :  Provided,  That  no 
final  entry  shall  be  permitted,  except  upon  proof  of  continuous  residence  npon  the 
laud,  the  subject  of  such  new  entry,  for  a  period  of  not  less  than  three  months  prior 
thereto.  Payment  for  said  final  selection  shall  be  made  as  under  existing  laws.  The 
provisions  of  this  act  shall  be  carried  into  effect  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Interior. 

Approved  October  1, 1890. 


RAILROAD  GRANT— PROCEEDINGS  ON  FINAL  PROOF. 

Southern  Pacific  R.  R.  Co.  v.  Conniff. 

In  proceedings  under  the  protest  of  a  railroad  company  against  the  final  proof  of  a 
settler,  the  qualifications  of  such  settler  at  date  of  settlement  will  be  presumed 
on  appeal,  in  the  absence  of  any  allegation  to  the  contrary  in  the  protest. 

Where  the  company  in  such  a  case  does  not  in  its  protest  raise  any  question  as  to  the 
settler's  citizenship  at  date  of  settlement  it  will  not  be  heard  to  do  so  onoppeal. 

The  existence  of  a  valid  settlement  claim  excepts  the  land  covered  thereby  from  the 
operation  of  a  subsequent  withdrawal. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office, 

November  13, 1890. 

I  have  cansidered  the  case  of  the  Southern  Pacific  Railroad  Com- 
pany V.  Michael  Oonuiff,  as  presented  by  the  appeal  of  said  company 
from  the  decision  of  yonr  office,  dated  September  27, 1888,  holding  for 
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cancellation  its  selection  of  the  SW  J  of  Sec.  25,  T.  4  K,  R.  21  W.,  San 
Bernardino  meridian,  Los  Angeles,  California. 

The  land  in  question  is  within  the  indemnity  limits  of  the  grant  of 
March  3,  1871  (16  Stats.,  673-579),  the  withdrawal  of  which  became 
effective  on  May  10,  1871. 

On  July  20, 1883,  Conniff  filed  pre-emption  declaratory  statement  No. 
2440  for  the  SW  J  of  Sec.  25,  T.  4  K.,  R.  21  W.,  S.  B.  M.,  Los  Angeles, 
Oalifornia. 

On  October  3, 1887,  the  Southern  Pacific  K^ilroad  Company  selected 
all  of  said  section  in  lieu  of  Sec.  19,  T.  2  K,  R.  15  W.,  which  was  within 
the  primary  limits  of  said  grant. 

On  August  15, 1887,  said  order  of  withdrawal  was  revoked,  and  on 
October  7,  same  year,  the  lands  within  the  indemnity  limits  were  re- 
stored to  entry. 

Conniff  alleges  that  he  first  made  proof  in  support  of  his  claim  in 
January,  1885,  at  which  time  the  company  appeared  and  filed  its  pro- 
test. Said  proof  having  been  lost,  new  proof  was  required  and  made. 
The  company  fil^  its  protest  against  the  allowance  of  said  proof,  alleg- 
ing seven  specific  grounds  of  objection,  which  may  be  condensed  as 
follows :  (1)  that  said  land  was  within  the  limits  of  said  withdrawal, 
and  that  said  order  of  revocation  was  and  is  null  and  void ;  (2)  that 
said  company  made  said  selection  as  aforesaid,  '^  and  the  title  thereto 
is  in  the  Southern  Pacific  Railroad  Company ;"  (3)  that  said  company 
'<  will  be  obliged  to  contest  the  said  application  of  Michael  Connift 
through  the  various  departments  of  the  Land  Department  of  the  United 
States,  and,  if  defeated  therein,  will  be  forced  to  prosecute  its  claims 
for  said  piece  of  land  in  the  federal  courts  of  the  United  States  and 
the  supreme  court  of  the  United  States,  in  order  that  the  proper 
adjudication  of  its  rights  in  the  premises  may  be  determined  for  all 

time  to  come and  that  said  application  has  not  been 

made  within  the  time  prescribed  by  the  provisions  of  section  2267  of 
the  Revised  Statutes,  and  that,  by  reason  thereof,  said  Conniff  has  for- 
feited all  right  thereto." 

It  thus  appears  that  in  said  protest  no  question  was  raised  by  the 
company  that  said  Conniff  was  not  a  qualified  pre-emptor  at  date  of 
settlement,  or  that  he  was  not  a  citizen  of  the  United  States,  or  had  not 
filed  his  intention  to  become  such  at  date  of  said  settlement  and  at  the 
date  of  said  withdrawal. 

The  final  proof  shows  that  said  Conniff  was  ^<a  naturalized  citizen  of 
the  United  States ;"  that  he  first  settled  on  said  land  on  January  1 
1871,  built  a  house,  twelve  by  fourteen  feet,  a  stock  corral,  cleared  some 
land  of  brush,  and  fenced  and  plowed  a  portion  of  the  land  and  raised  a 
crop  of  hay;  that  his  improvements  are  worth  $150;  that  he  has  con- 
tinuously resided  upon  said  land  and  made  the  same  his  home,  since  the 
date  of  his  said  settlement.  With  his  said  proof  was  filed  his  certificate 
of  naturalization,  issued  on  July  20, 1875,  by  the  judge  of  the  county 
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court  of  Ventnra  county,  California,  which  recited,  among  other  things, 
that  '^  the  said  applicant  has  heretofore,  and  more  than  two  years  since, 
and  in  due  form  of  law  declared  his  intention  to  become  a  citizen  of  the 
United  States.^ 

It  thus  afQrmatively  appears  from  the  record  that  Gonuiff  was  a 
qualified  pre-emptor  when  he  filed  said  declaratory  statement,  and  it 
does  not  clearly -appear  that  Gonniff  was  not  a  qualified  settler  at  the 
date  of  settlement,  prior  to  said  withdrawal.  Moreover,  the  company 
did  not,  in  said  protest,  raise  the  question  of  GonnifiPs  citizenship  at 
the  date  of  his  said  settlement,  and  it  will  not  be  heard  to  do  so  on  ap- 
peal, nor  will  the  Department  reject  his  proof,  since  it  does  not  afiirm- 
atively  appear  that  he  is  not  entitled  to  the  land.  It  is,  therefore, 
unnecessary  in  this  case  to  consider  the  question  whether  the  natu 
ralization  of  a  pre-emptor  relates  back  to  the  date  of  his  settlement 
60  as  to  defeat  the  indemnity  withdrawal. 

The  record  shows  that,  prior  to  the  selection  by  the  company,  Gonniff 
was  a  qualified  pre-emptor  and  his  filing  was  then  of  record :  that  the 
company  appeared  and  offered  no  objection  to  his  qualifications  to  make 
said  settlement  on  the  date  alleged,  and  it  will  therefore  be  assumed, 
on  appeal,  that  Gonniff  was  a  qualified  settler  prior  to  said  withdrawal, 
on  the  date  of  his  alleged  settlement. 

For  the  foregoing  reasons  the  decision  of  your  ofQce  holding  said  se- 
lection for  cancellation  was  correct,  and  the  decision  appealed  from  to 
that  effect  must  be,  and  it  is  hereby,  af&rmed. 


PBACTICB    SERVICE  OF  NOTICE— RESIDENT  ATTORNEY 

Peterson  v.  Fort. 

The  time  within  which  an  appeal  from  the  decision  of  the  Commissioner  mnsfc  be 
filed  begins  to  run  from  the  date  that  service  is  first  made,  whether  it  be  npon 
the  party  himself  or  upon  his  attorifey,  either  local,  or  resident  in  Washington. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office, 

November  13,  1890. 

Catharine  Peterson  files  this  application,  praying  that  the  record  in 
the  above  stated  case  may  be  certified  to  the  Department  under  rules 
83  and  84  of  Bules  of  Practice.  Said  application  presents  the  follow- 
ing case: 

On  October  1, 1889,  your  office  rendered  a  decision  in  the  case  of  Cath- 
arine Peterson  v.  George  W.  Fort,  rejecting  the  final  pre-emption  proof 
of  said  Peterson  for  the  B.  i  of  the  N  W.  J,  N  W.  J  of  the  N  W.  J,  Sec.  20, 
and  NB.  J  of  the  NB.  J,  Sec.  19,  T.  32  N.,  K.  15  W.,  Niobrara,  Nebraska, 
and  allowing  the  homestead  entry  of  George  W.  Fort  for  said  tract ;  that 
on  December  28, 1889,  the  applicant,  by  her  said  attorney,  filed  in  the 
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General  Land  Office  an  appeal  from  said  decision,  which  your  office  dc- 
cliaed  to  transmit  to  the  Department,  for  the  reason  that ''  it  was  not 
filed  within  sixty-one  days  from  the  date  of  the  decision." 

The  applicant  contends  that  under  the  rule  laid  down  in  the  case  of 
Boggs  V.  West  Las  Animas  Townsite,  5  L.  D.,  and  in  King  v.  Leitens- 
dorfer,  2  L.  D.,  374,  the  time  for  filing  such  appeal  did  not  expire  until 
on  or  about  January  6, 1870,  or  seventy  days  from  the  day  when  notice 
of  the  decision  was  mailed  by  the  local  officers. 

In  the  letter  of  your  office  of  January  10, 1890,  declining  to  transmit 
said  appeal,  it  is  stated  that  ^^  said  appeal  is  denied  under  rules  86  and 
97  of  practice." 

Eule  86  is  as  follows : 

Notice  of  an  appeal  from  the  Commissioner'a  decision  mast  he  filed  in  the  General 
Land  Office,  and  served  on  the  appeUee  or  his  counsel  within  sixty  days  from  the  date 
of  the  service  of  notice  of  such  decision. 

Eule  97  provides  that : 

Fifteen  days,  exchisive  of  the  day  of  mailin|i^,  will  be  aHowed  for  the  tft'insmissiou 
of  notices  and  papers  by  mail,  except  in  case  of  notice  to  resident  attorneys,  when 
one  day  wiU  be  allowed. 

It  is  not  stated  in  the  application  when  or  how  notice  of  the  decision 
of  your  office  of  October  24, 1889,  was  served,  but  from  the  fact  that  it 
was  decided  under  rule  97,  it  may  be  assumed  that  the  service  was  made 
on  the  resident  counsel  in  this  cit3\ 

The  rule  that  the  time  for  filing  an  appeal  from  the  Commissioner's 
decision  does  not  expire  until  after  seventy  days  from  date  of  notice, 
only  applies  where  notice  of  said  decision  is  sent  through  the  mails  by 
the  local  office.  This  was  the  ruling  in  the  case  of  Boggs  v.  West  Las 
Animas  Townsite,  supra.  The  case  is  not  controlled  by  that  ruling,  for 
the  reason  that  this  notice  was  not  sent  through  the  local  office,  but 
was  served  on  the  resident  counsel  in  Washington.  In  the  former  case, 
the  time  allowed  for  appeal  te  controlled  by  rule  87,  but  in  the  latter  case 
it  is  controlled  by  rule  97.  It  is,  however,  contended  by  counsel  that 
rule  87  is  made  applicable  to  this  case  by  the  ruling  in  the  case  of  King 
V.  Leitensdorfer,  2  L.  D.,  374.  This  was  a  decision  of  the  Commissioner, 
in  which  it  was  held  that,  where  notices  of  the  decision  of  the  Commis- 
sioner is  served  on  resident  attorneys  in  Washington,  and  also  by  the 
local  office  on  the  party  or  his  local  attorney,  the  time  for  appeal  will 
commence  to  run  from  date  of  the  latter  service.  Also  to  the  same  effect 
is  another  decision  by  the  same  Commissioner:  that  of  Eoach  v,  Myers 
et  alj  1  L.  D.,  464. 

This  construction  of  the  rule,  which  is  not  evolved  from  any  sound 
principle  or  process  of  reasoning,  has  not  been  followed  by  the  Depart- 
ment; but,  on  the  contrary,  the  reverse  has  been  the  ruling.  (Case  of 
John  G.  Parker,  Lands  and  Railroad  Div.,  Vol.  70,  page  3). 

It  is  a  well  settled  rule  that  service  may  be  made  upon  either  the 
party  in  interest  or  his  attorney,  and  service  upon  the  attorney  is  suffi- 
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cient  service  upon  the  party.  It  is  also  a  well  settled  rnle  that  where 
there  are  several  attorneys  of  record,  service  upon  any  one  of  them  is 
Bafficient  service  to  bind  the  client.  Kale  106,  Rules  of  Practice; 
Thomas  Howard,  3  L.  D.,  409;  George  Premo,  9  L.  D.,  70;  Thomas  C. 
Cook,  10  L.  D.,  324.  Now,  if  service  upon  either  of  the  attorneys  of 
record  ''  will  be  deemed  notice  to  the  party  in  interest,  it  must  neces- 
sarily follow  that  the  time  within  which  the  appeal  must  be  filed  com- 
mences to  run  from  the  date  that  service  is  first  made,  whether  it  be 
upon  the  party  himself,  or  upon  his  attorney,  either  local,  or  resident 
in  Washingt'On. 
The  petition  is  denied. 


MINING  CL4IM— RES  .JUDICATA— MINERAL  LAND. 

Searle  Placer. 

A  deptirtmciital  decision  tbnt  land  is  mineral  in  character  does  not  preclude  siibse- 
quent  investigation,  on  the  part  of  the  Department,  as  to  the  character  of  such 
land,  as  the  Department  retains  jnrisdiction  to  consider  and  determine  the  char- 
acter of  land  claimed  under  the  mineral  laws  until  deprived  thereof  by  the  issu- 
ance of  patent. 

A  placer  application  will  not  be  allowed  if  the  evidence  does  not  show  as  a  present 
fact  the  placer  character  of  the  land  involved. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office,  November  13,  IS'JO. 

This  is  an  appeal  by  A.  D.  Searle  from  your  ofiSce  decision  of  March 
6, 1886,  rejecting  his  application  to  make  mineral  entry  for  the  Searle 
placer  claim,  amended  survey  No.  435,  Leadville,  Colorado. 

His  original  application  was  filed  July  5,  1879,  for  150.02  acres.  By 
the  i>ending  application  filed  March  10,  1882,  his  claim  was  redaced  to 
101,918  acres,  thereby  exclading  certain  conflicting  lode  claims. 

It  appears  from  the  statements  of  yonr  office  that  prior  to  the  original 
application  the  connty  judge  having  applied  on  behalf  of  the  inhabit- 
ants of  North  Leadville  to  enter  the  land  as  a  townsite,  a  hearing  was 
ordered  to  determine  its  character  and  the  priority  of  right,  that  upon 
the  evidence  adduced  your  office  decided  in  favor  of  Searle,  and  that 
on  appeal,  this  Department  on  April  17, 1880  (7  G.  L.  O.,  36),  affirmed 
that  decision  and  held  that  the  surveyor  general's  return  as  to  the  min- 
eral character  of  the  land  had  not  been  overcome.  The  townsite  appli- 
cation  was  accordingly  dismissed. 

Subsequently,  on  the  report  of  a  special  agent  of  your  office  and  the 
representations  of  certain  residents  of  Leadville,  alleging  among  other 
things  that  the  ground  was  not  placer,  the  Department,  December  27, 
1882,  finding  a  <<  great  doubt  whether  or  not  the  ground  claimed  is 
more  valuable  for  placer  mining  than  for  other  purposes  "  ordered  a 
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bearing  to  ascertain  the  clmractcr  of  the  land  and  the  status  of  all  ex- 
isting claims  and  interests  and  suspended  all  prior  orders  and  proceed- 
ings. 

Upon  the  evidence  adduced  at  the  hearing  had  (November,  1883),  in 
pursuance  of  the  above  order  the  local  officers  found  that  the  land  was 
not  distinctively  valuable  for  placer  mining  and  that  the  same  had  not 
been  improved  as  required  by  law  and  recommended  the  rejection  of 
the  pending  application. 

On  Searle's  appeal  from  this  ruling,  the  same  was  affirmed  by  your 
said  office  decision  of  March  6, 1S8G. 

In  his  appeal  here  he  alleges  that  the  question  as  to  the  character  of 
the  land  became  res  adjudicata  by  reason  of  the  action  of  the  Depart- 
ment (7  C.  L.  O.,  36,  supra)  upon  the  former  hearing. 

This  contention  is  disposed  of  adversely  to  him  by  the  departmental  de- 
cision in  the  case  of  the  Central  Pacific  R.  R.  Co.  v.  Valentine  (11.  L.  D., 
238),  wherein  it  was  held  (p.  246),  that  the  Land  Department  had  jurisdic- 
tion to  ascertain  and  determine  what  lands  were  subject  to  the  railroad 
grant  (from  which  mineral  land  was  expressly  excepted)  and  that  such 
jurisdiction  continues  '*  until  the  lands  have  been  either  patented  or  cer- 
tified to,  or  for  the  use  of,  the  railroad  company." 

The  matters  touching  the  merits  of  the  case  are  sufficiently  stated  by 
your  office  in  the  decision  appealed  from  and  reference  is  had  thereto. 

It,  will  therefore  be  quite  unnecessary  for  me  to  comment  in  detail, 
upon  the  voluminous  testimony  submitted  in  this  case. 

It  is  the  rule  of  the  department  that  the  '*  first  care  in  recognizing  an 
application  for  patent  upon  a  placer  claim  must  be  exercised  in  deter- 
mining the  exact  classification  of  the  lands,"  which  at*e  sought  to  be 
acquired  as  such.    (Sec.  1,  Circular  September  22, 1882,  1  L.  D.,  685.) 

The  testimony  produced  at  the  rehearing  had  before  the  local  officers 
in  November,  1883,  although  conflicting  in  its  character,  I  think  by  a 
fair  preponderance,  establishes  the  fact  that  continued  prospecting  for 
several  years  failed  to  disclose  in  any  appreciable  quantity,  the  pres- 
ence of  valuable  placer  mineral  in  the  claim  or  to  establish  as  a  ^*  pres- 
ent fact"  within  the  meaning  of  section  2329,  R.  S.,  the  "  placer"  char- 
acter of  the  land.  Peirano  et  al,  v.  Pendola,  10  L.  D.,  536.  It  further 
appears  that  while  the  appellant  has  constructed  some  ditches  on  the 
tract,  he  has  brought  no  water  thereon  and  that  the  work  on  the  claim 
consisted  mainly  in  making  a  considerable  number  of  shafts  with  the 
view  to  the  discovery  of  ^' lodes"  and  not  for  the  purpose  of  "placer" 
development. 

The  testimony  was  taken  before  the  register  and  receiver,  who  saw 
and  heard  the  witnesses  on  the  stand,  observed  their  demeanor  and 
could  judge  therefrom  who  is  most  worthy  of  credit. 

Their  joint  opinion  is  accordingly  entitled  to  special  consideration. 
Kelly  V.  Halvorson  (6  L.  D.,225) ;  Morfey  v.  Barrows  (4  L.  D.,  135), 

In  accordance  therefore  with  the  views  heretofore  expressed,  I  must 
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find  that  no  snfficient  warrant  is  shown  for  disturbing  the  concurring 
decisions  of  the  local  and  yoar  office,  which  under  like  circumstances  are 
generally  accepted  by  this  Department  as  conclnsive.  Chichester  v. 
Allen  (9  L.  D.  302) ;  Conly  v.  Price  (id.,  490).  Cleveland  v.  North,  11 
L.  D.,  344. 
The  jadgment  of  your  office  is  affirmed. 


RAJIiROAB  GRANT— PBE-EMPTION  FILING— SETTLElVrENT,  CLAIM. 

Northern  Paoipio  R.  E.  Co.  v.  Marshall. 

A  prima  facie  valid  pre-emption  filing  of  record,  at  date  of  statutory  withdrawal  on 
general  route,  excepts  the  laud  covered  thereby  from  the  operation  of  such  with- 
drawal. 

A  claim  based  on  settlement,  residence,  and  cultivation,  existing  at  the  date  when 
the  grant  becomes  effective,  excepts  the  land  covered  thereby  from  the  grant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Of- 

fice^  November  15, 1890. 

With  your  letter  of  October  9, 1889,  you  transmit  the  appeal  of  the 
Northern  Pacific  Railroad  Company  from  yonr  office  decision  of  April 
9th  of  that  year,  whereinVou  hold  that  the  NW.  \  of  Sec.  29,  T.  1  S.,  E. 
1  W.,  Bozeman,  Montana,  is  excepted  from  the  operation  of  the  grant 
to  said  company,  by  act  of  July  2, 1864  (13  Stats.,  365).  It  appears 
from  the  record  that  on  Jane  5, 1885,  Ira  M.  Marshall  made  homestead 
entry  of  said  tract.  That  the  land  is  within  the  granted  limits  of  the 
Northern  Pacific  Railroad  Company.  The  withdrawal  of  the  odd  nnm- 
bered  sections  for  the  benefit  of  which  became  effective  Febrnary  11, 
1872,  apon  the  filing  of  the  map  of  general  roate.  The  line  of  road  op- 
posite the  land  in  question  was  definitely  located  July  6, 1882,  and  the 
right  of  the  company  is  held  to  have  attached  at  that  date. 

When  the  land  was  withdrawn  from  market,  it  was  occnpied  by  one 
Jerome  Bishop,  a  citizen  of  the  United  States,  who  had  filed  a  declara- 
tory statement  for  the  tract  Jannary  29,  1872.  He  built  a  house  and 
barn,  and  cultivated  about  twelve  acres  to  wheat  in  1871,  and  cut  forty 
or  fifty  acres  of  grass  in  the  year  1872.  He  also  dug  an  irrigating  ditch 
and  extended  it  through  the  land  the  same  year.  Bishop  lived  on  the 
claim  until  the  fall  of  1873,  when  he  sold  his  possessory  right  to  Alonzo 
Gillam,  who  was  a  single  man,  over  twenty-one  years  of  age,  and  a  citi- 
zen of  the  United  States.  Oillam  occupied  the  tract  until  the  spring  of 
1874,  when  he  sold  the  improvements  to  the  defendant  for  $500,  and  he 
has  been  in  possession  of  the  tract  since  that  date,  cultivating  and  im- 
proving the  same  every  year. 

On  the  3l8t  day  of  May,  1881,  Marshall  appeared  at  the  local  land 
office  and  applied  to  file  on  the  land.  He  was  informed  by  the  receiver, 
John  Y.  Bogert,  that  the  tract  belonged  to  the  Northern  Pacific  Railroad 
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Coinj)any.  Subsequently,  Marshall  ina<le  homestead  entry  of  the  land, 
as  al>ove  set  out,  and  on  March  15,  188G,  after  pablicatiou  and  i^osttng 
of  notice,  he  made  his  final  homestead  proof  and  final  certificate  was 
dniy  issued. 

From  the  above  it  will  be  seen  that  the  unexpired  filing  of  Bishop, 
prima  facie  valid  at  date  of  the  statutory  withdrawal  on  general  route, 
excepted  the  land  covered  thereby  from  the  operation  of  said  with- 
drawal. Northern  Pacific  Eailroad  Company  r.  Stovenoar,  10  L.  D., 
645,  and  the  land  was  continuously  occupied  and  cultivated  thereafter. 
At  date  of  definite  location  of  the  road  it  was  occupied  and  claimed  by 
MarshsiH,  whose  settlement,  residence  and  cultivation  served  to  except 
it  from  the  operation  of  the  grant  to  the  company.  Northern  Pacific 
R.  R.  Co  V.  Anrys,  10  L.  D.,  258. 

For  these  reasons  your  said  office  decision  is  affirmed. 


RAILROAD  GRANT— SETTLE»rENT  CLAIM. 

Northern  Pacific  R.  R.  Co.  v.  Wilder. 

An  allegation,  made  by  an  applicant  for  a  tract  of  land  within  thelimitsof  a  railroad 
grant,  that  said  tract  is  excepted  from  the  grant  by  reason  of  a  settlement  claim 
will  be  investigated  by  the  Department,  even  though  such  action  may  not  inure 
to  the  benefit  of  the  applicant. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Hie  General  Land  OfficCj 

November  17,  1890. 

• 

On  July  28, 1890,  the  Department  rendered  a  decision  in  the  above- 
stated  ease,  directing  the  cancellation  of  the  homestead  entry  of  Wilder 
for  the  E.  i  of  the  NW  J,  the  S W.  i  of  the  NE.  J  and  the  N W.  i  of  the 
SB.  J,  Sec.  31,  T.  15  N.,  E.  IT  E.,  North  Yakima,  Washington,  holding 
that  said  tract  passed  to  the  railroad  company  under  its  grant. 

Your  office  rejected  the  claim  of  the  company  and  allowed  the  home- 
stead entry  of  Wilder,  for  the  reason  that  the  land  was  excepted  from 
the  operation  of  the  withdrawal  of  June  11, 1879,  on  filing  of  map  of 
amended  general  route  (even  if  there  was  authority  for  such  with- 
drawal), by  the  unexpired  pre-emption  filing  of  one  Thomas  Chambers, 
made  March  2,  1877,  alleging  settlement  February  22, 1877,  which  re- 
mained of  record  May  24, 1884,  the  date  of  filing  the  map  of  definite 
location,  and  excepted  said  tract  from  the  operation  of  the  grant. 

This  ruling  was  reversed  by  the  decision  of  the  Department  aforesaid 
upon  the  ground  that  the  filing  of  Chambers  had  expired  at  date  of 
definite  location,  and,  in  the  absence  of  an  allegation  that  the  claim  was 
still  subsisting  and  maintained  at  date  of  definite  location,  it  may  be 
presumed  that  it  had  been  abandoned. 
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Wilder  now  files  amotion  for  review  of  said  decision,  apon  the  follow- 
ing grounds : 

I.  That  by  mistake  tbelocJal  laud  officers  at  the  said  land  office  where  said  homestead 
filing  was  offered  decliaed  to  take  proof  of  the  continuous  residence  and  cnltivation 
of  said  laud  since  the  year  1877,  which  excepts  said  land  from  the  grant  to  the  North- 
ern Pacific  Railroad  Company. 

II.  That  said  Wilder  acted  under  the  direction  and  under  the  advice  of  said  local 
land  officers,  and  did  uut  thus  produce  auy  testimony  as  to  the  residence  of  Thomas 
J.  Chambers,  whose  filing  was  then  of  record  in  said  land  office  and  of  said  Wilder's 
succession  to  the  rights  of  Chambers  and  of  Wilder's  continuous  residence  and  cul- 
tivation of  said  laud. 

The  motion  is  supported  by  the  afiSdavits  of  the  claimant  and  four 
other  witnesses,  to  the  eifeot  that  said  laud  was  occupied  and  claimed 
by  the  said  Chambers  from  the  time  of  his  alleged  settlement  up  to 
about  April,  1880,  when  he  sold  his  improvements  to  Wilder,  who  con- 
tinued to  improve  and  occupy  the  tract  from  that  time  to  the  present; 
also  that  the  claimant  offered  to  make  such  proof  before  the  local 
officers,  who  decliucd  it,  for  the  reason  that  it  was  unnecessary,  as  the 
filing  of  record  excepted  the  tract. 

Independent  of  the  rights  of  Wilder,  if  such  a  claim  by  a  qualified 
homesteader  existed  at  date  of  definite  location,  it  excepted  the  tract 
from  the  operation  of  the  grant,  and  upon  information  of  the  existence 
of  such  facts  it  would  be  the  duty  of  the  Department  to  investigate  it, 
whether  it  would  inure  to  the  benefit  of  Wilder,  or  not. 

The  decision  of  the  Department  of  July  28, 1890,  is  therefore  modified, 
and  you  will  order  a  hearing,  for  the  purpose  of  determining  whether 
the  land  was  so  occupied  and  claimed  at  date  of  definite  location,  and 
upon  the  testimony  taken  at  said  hearing  you  will  re-adjudicate  the 
ciise. 


BAILKOAB  GRANT-PRE-EMPTION— PUBLIC  OFFERING. 

Central  Paoipio  R.  R.  Co.  v.  Edward  L.  Taylor. 

The  pre-emptive  right  is  not  defeated  by  the  failnre  of  the  settler  to  make  proof  and 
payment  for  the  land  covered  by  his  claim  prior  to  a  day  erroueonsly  appointed 
for  the  public  offering  thereof,  where  sach  tract,  on  the  discovery  of  the  error,  is 
sabsequently  withheld  from  sale. 

Central  Pacific  R.  R.  Co.  v,  Orr,  2  L.  D.,  525,  overruled. 

Acting  Secretary  Chandler  to  the   Commissioner  of  the  Oeneral  Land 

Office,  November  17^  1890. 

A  motion  to  review  and  reverse  the  departmental  decis  on  of  Jnne  25, 
1890,  in  the  case  of  the  Central  Pacific  Railroad  Company  v.  EdwardL. 
Taylor,  is  now  before  me  for  consideration. 

The  case  arose  on  the  application  of  Taylor  to  make  homestead  entry 
of  the  fractional  NE  4  and  N  J  of  the  SE  |  Sec.  25,  T.  10,  N.,  K.  7  E.,  M. 
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D.  M.^  Sacramento  land  district,  California,  which  is  within  the  limits 
of  the  grant  of  July  1, 1862  (12  stat.,  489),  to  said  company.  The  de- 
cision referred  to  states  that,  at  the  time  the  maps  of  designated  route 
and  definite  location  were  filed,  June  30, 1862,  and  March  24, 1864,  res- 
pectively, the  tract  was  covered  by  the  pre-emption  declaratory  state- 
ment of  Oeorge  Auztt,  filed  June  17,  1857,  alleging  settlement  May 
loth,  previous ;  and  that  said  filing  remained  intact  upon  the  records 
until  August,  1885,  when  it  was  caucf  led  upon  a  hearing  had  upon  the 
application  of  the  railroad  company.  It  was  further  stated  that,  though 
said  tract  was  included  in  the  land  described  in  the  proclamation  of  the 
President  as  land  to  be  offered  for  sale  at  Mary ville  on  February  14, 
1859,  yet  the  records  of  the  General  Land  Office  show  that  the  lands  in 
the  township,  in  which  said  tract  is  located,  were  witheld  from  sale  in 
accordance  with  official  information  received  from  the  surveyor-general, 
stating  that  they  were  covered  in  whole  or  in  part,  by  private  land 
claims.  On  this  state  of  facts,  it  was  held  in  said  decision  that  the  tract 
in  question,  being  unoffered  land,  was  covered  at  the  date  of  the  filing 
of  both  maps,  by  an  unexpired  preemption  filing  intact  upon  the*  record, 
which,  under  the  decisions  of  the  Departments,  excepted  said  tracts 
from  the  oi)eration  of  the  railroad  grant,  and  therefore  that  the  applica- 
tion of  Taylor  to  make  homyestead  eutry  of  the  same  should  be  allowed. 
In  the  motion  to  review  and  reverse  said  decision,  the  facts  as  stated 
are  substantially  admitted,  but  it  is  said  in  behalf  of  the  company  that 
thd  fact  that  said  land  ^^  wa«  notofiered  for  sale"  is  not  material,  inas- 
much as — 

It  was  proclaimed  to  be  offered  on  aud  after  a  certain  day,  and  the  law  says  if  the 
settler  fails  to  make  bis  proof  aud  payment  before  the  day  appointed,  the  pre-emption 
law  shall  not  be  available ;  tbat  is,  he  shall  have  no  pre-emption  right  by  reason  of 
his  settlement  before  that  day. 

It  is  therefore  insisted  that,  as  Auztt  failed  to  make  his  proof  and 
payment  before  February  14,  1859,  the  dsiy  "  appointed'^  for  offering 
said  tract  for  sale,  his  pre-emption  claim  then  and  there  expired  and 
could  not  serve  thereafter  to  except  said  tract  from  the  railroad  grant. 

The  legislation  of  Congress  bearing  upon  this  question  is  to  be  found 
in  two  acts. 

By  section  14  of  the  pre-emption  act  of  September  4, 1841  (5  Stats., 
45ft-7),  it  is  provided : 

And  be  it  further  enactedf  That  this  act  shall  not  delay  the  sale  of  any  of  the  pablic 
lands  of  the  United  States  beyond  the  time  which  has  been,  or  may  be,  appointed  by 
the  proclamation  of  the  President,  nor  shall  the  provisions  of  this  act  be  availf^ble 
to  any  person  or  persons  who  shall  fail  to  make  the  proof  and  payment,  and  file  the 
affidavit  before  the  day  appointed  for  the  commencement  of  the  sales  a^  aforesaid. 

By  the  last  clause  of  section  9  of  the  act  of  March  3, 1843  (5  Stats., 
619-21),  it  is  declared: 

And  said  act  shall  not  be  so  construed  as  to  preclude  any  person  who  may  have 
filed  a  notice  of  intention  to  claim  any  tract  of  land  by  pre-emption  under  said  act, 
from  the  right  allowed  by  law  to  others  to  purchase  the  same  by  private  eutry  after 
the  expiration  of  the  right  of  pre-emption. 
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In  relation  to  the  construction  of  a  statute,  it  was  said  bv  the  su- 
preme  court  in  the  case  of  Heydenfelt  v,  Daney  Gold,  etc.,  (93  U.  S., 
634-38): 

We  are  not  to  look  at  any  single  phrase  in  it,  but  to  its  whole  scope,  in  order  to 
arrive  at  the  intention  of  the  makers  of  it.  ''It  is  better  always,''  says  Jadge  Shars- 
wood,  ''to  adhere  to  a  plain  common-sense  interpretation  of thewordsof  astatnte, 
than  to  apply  to  them  refined  and  technical  rales  of  grammatical  constraotlon.'' 
Cryger^s  Estatef  65  Penn.  St  312.  If  a  literal  iaterpretation  of  any  part  of  it  wonld 
operate  unjustly,  or  lead  to  absurd  results,  or  be  contrary  to  the  evident  meaning  of 
the  act  taken  as  a  whole,  it  should  be  rejected.  There  is  no  better  way  of  discovering 
its  true  meaning,  when  expressions  in  it  are  rendered  ambiguous  by  their  connection 
with  other  clauses,  than  by  considering  the  necessity  for  it,  and  the  causes  which  in- 
duced its  enactment. 

Followinp:  the  rule  thus  laid  down,  there  ought  to  be  but  little  diffi- 
culty in  arriving  at  a  couclusion  on  the  point  presented. 

Prior  to  1841  the  settled  policy  of  Congress  was  to  dispose  of  the  pub- 
lic lands  by  public  and  private  sales  in  quantities  to  suit  purchasers. 
The  passage  of  the  act  of  September  4, 1841,  was  the  first  legislative 
actiou  in  the  direction  of  a  change  to  the  present  beneficent  policy  of 
distributing  the  public  domain  among  the  people  as  homes  for  the  home- 
less. This  legislation  was  apparently  only  tentative,  for  while  the  pub- 
lic lands  were  thereafter  to  be  thrown  open  to  settlement  and  entry,  the 
policy  of  selling  them  was  adhered  to ;  the  settler  was  permitted  to 
acquire,  by  his  inhabitancy  and  improvements,  only  a  preferred  right 
to  purchase  the  lands  when  sold.  But  this  preferred  right  was  not  to 
interfere  with  the  cherished  policy  of  public  sales  at  stated  intervals. 
If  any  of  the  lands  advertised  for  sale  were  occupied  by  settlers,  unless 
they  availed  themselves  before  the  day  of  sale  of  the  right  of  pre-emp- 
tion, acquired  by  settlement  and  improvement,  it  would  be  forever  lost, 
and  the  lands  would  be  offered  first  at  public  sale,  and  if  not  sold  there- 
after became  subject  to  private  sale.  Hence  the  passage  of  the  four- 
teenth section  as  quoted.  Its  great  purpose  as  declared  by  its  language, 
is  to  provide  that  the  preemption  right  conferred  by  the  act  ^*  shall  not 
delay  the  sale  "  of  public  lands  beyond  the  time  appointed.  So  that  if 
it  was  thought  expedient  to  sell  any  portion  of  the  public  lands,  a  pre- 
emption claimant  by  bare  assertion,  without  full  compliance  with  the 
requirement  of  the  law,  should  not  indefinitely  delay  or  defeat  the  sale. 
This  is  the  apprehended  evil  which  section  fourteen  was  intended  to 
prevent,  and  only  this.  There  is  no  known  rule  of  law  which  would 
justify  this  Department  in  extending  the  provisions  of  that  section  be- 
yond the  obvious  purpose  for  which  it  was  enacted.  To  hold,  when  a 
day  had  been  erroneously  "appointed''  for  the  offering  of  this  tract  for 
sale,  which  appointment  was  revved  or  abandoned  by  the  authority 
making  it,  because  of  the  discovery  of  the  error,  that  the  settler  was 
obliged  to  make  payment  and  proof  before  that  day  or  forfeit  his  one 
preemptive  right,  would  be,  in  my  opinion, making  the  law  applicable 
to  a  condition  of  affairs  beyond  its  declared  purpose,  and  obviously  be- 
yond its  purview. 


448  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

No  good  reason  is  suggested  why  a  forfeiture  should  be  enforced 
under  such  circumstances,  the  only  one  suggested  being  that,  the  let 
ter  of  the  law  says  payment  is  to  be  made  before  the  day  ^^  appointed," 
and  a  day  once  appointed  is  always  appointed.  Concede,  for  the  sake 
of  argument,  that  there  is  room  for  such  a  contention,  how  could  Auztt, 
the  pre-emptor  i  n  this  case,  have  complied  with  the  requirement  to  make 
proof  and  payment  prior  to  the  day  appointed?  The  land  in  question 
was  reported  by  the  surveyor  as  being  covered  by  certain  private  land 
claims  and  consequently,  under  the  law,  it  wa«  reserved  from  sale  and 
entry  until  the  final  adjudication  of  those  claims. 

Now  if,  under  these  circumstances,  Auztt  had  gone  to  the  local  land 
Oiffice  and  ofi'ered  to  make  proof  and  payment,  as  it  is  contended  was  his 
duty  to  do,  the  officers  would  not,  and,  under  the  law,  could  not,  have 
received  either,  or  given  him  a  final  certificate  or  permitted  his  entry, 
because  of  said  reservation ;  or,  if  they  had  done  so,  their  action  would 
have  been  not  merely  irregular  but  absolutely  null  and  void,  as  the  land 
was  then  placed  by  law  outside  of  their  jurisdiction.  Nor  would  a  mere 
offer  on  the  part  of  the  pre-emption  claimant  to  make  the  proof  and  a 
tender  by  him  of  the  price  of  the  land,  to  the  register  and  receiver, 
liave  availed  him,  in  this  instance,  if  we  are  to  adopt  the  theory  of  the 
company  and  follow  the  letter  of  the  law ;  for  the  language  applies, 
without  qualification,  under  that  theory,  to  any  one  who  '^  shall  fail  to 
malce  proof  and  payment"  by  the  day  "  appointed."  If  the  statute  is  to 
be  construed  literally,  without  regard  to  its  purpose  and  sense,  in  the 
one  instance,  it  must  be  so  construed  in  the  other.  We  would  then  have 
a  relentless  and  unbending  requirement  for  the  pre-emptor  to  make — 
not  offer  to  make,  but  successfully  and  completely  to  make  his  proof  and 
payment  by  the  day  named,  and  if  he  fail,  through  his  own  faulc  or  that 
of  the  officers,  or  of  the  law  itself,  there  is  no  excuse,  he  simply  fails  to 
make  the  proof  as  required  and  must  abide  by  the  result.  I  can  not  bring 
myself  to  believe  that  the  law  contemplated  such  '*  absurd  results,"  or 
required  such  impossible  or  vain  things  of  the  settlers  upon  the  public 
lands,  under  penalty  of  a  forfeiture  of  their  one  pre-emptive  right 

In  the  case  of  the  Central  Pacific  Kailroad  Company  v.  Orr  (2  L.D., 
626),  the  construction  of  law  here  contended  for  .by  the  company's 
attorney  seems  to  have  been  adopted.  But  my  convictions  as  to  the 
correctness  of  the  construction  placed  by  me  upon  the  statute  are  so 
clear  and  strong  that  I  find  myself  unable  to  concur  in  the  conclusion 
arrived  at  in  that  case,  but  am  compelled  to  disregard  and  overrule  it 
as  an  authority  in  that. respect. 

Entertaining  these  views,  the  moliou  for  review  is  denied. 
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PROCEEDINGS  ON  FINAL  PROOP— PREEMPTION. 
HASEET  V.  GANON  BT  AL. 

One  who  has  filed  a  declaratory  statement  for  a  tract  and  submitted  final  proof  there- 
for, is  under  no  obligatipn  to  protest  against  the  final  proof  of  another  who  sub- 
sequently initiates  a  claim  for  said  land  and  offers  proof  thereon. 

Final  proof  should  not  be  submitted  for  landin7olyed  in  a  pending  contest. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  Ifovemher  18, 1890. 

On  July  II,  1885,  Alban  B.  Ganon  filed  Osage  declaratory  statement 
No.  2817  for  the  NE.  J  of  Sec.  14,  T.  32  S.,  R.  22  W.,  Garden  Oity,  Kan- 
sas,  alleging  settlement  thereon  Jnue  7,  of  that  year. 

On  October  21,  1885,  Joseph  B.  Hasket  filed  Osage  declaratory  state- 
ment No.  3729,  for  the  E.  J  of  the  N  W.  J  and  W.  J  of  the  NB.' J,  said 
section,  alleging  settlement  June  24,  of  that  year. 

Oanou  pnblishcd  notice  that  he  would  make  his  final  proof  on  De- 
cember 24, 18S5,  and  on  that  day  Hasket  filed  his  protest  against  the 
same. 

Canon  sobmitted  his  proof,  after  which  several  witnesses  were  exam- 
ined, touching  the  residence  and  improvements  of  both  Canon  and 
Hasket. 

The  hearing  was  closed  on  April  15,  1886,  and  on  May  27, 1887,  the 
register  and  receiver  held  that  ^'  Canon's  proof  be  accepted."  Hasket 
duly  api^ealed,  and  on  March  30,  1889,  yoo  rendered  your  opinion, 
affirming  the  judgment  of  the  local  officers,  and  held  for  rejection  the 
final  proof  of  Hasket  as  to  the  W.  ^  of  the  NE.  ^  of  Sec.  14,  being  in 
conflict  with  Canon's  filing.    Tour  said  opinion  further  states : 

I  find  upon  examination  of  the  tract  books  that  you  have  allowed  one  Joseph 
Swords  to  enter  the  E.  \  of  the  NE.  \  of  Sec.  14,  and  the  8.  i  of  the  SE.  ^  of  Sec.  11, 
T.  32  S.,  R.  22  W.,  and  have  issued  a  receipt  and  final  certificate  to  him  under  Osage 
cash  entry  No.  6821,  application  No.  4144,  and  dated  February  24,  1887,  alleging  set- 
tlement June  8,  1886.  As  the  above  entry  conflicts  with  Canon's  filing  as  to  £.  ^  of 
theNE.  \  of  Sec.  14, 1  hold  it  as  regards  said  tract  for  cancellation,  subject  to  appeal. 

Hasket  did  not  ^peal,  but  appears  to  have  filed  his  relinquishment 
of  the  W.  i  of  the  NE.  \  of  said  section,  on  receiving  notice  of  your 
said  decision.  Swords,  however,  appeals  from  that  part  of  your  de- 
cision above  quoted,  and  insists  that  Canon  waived  his  right  to  the 
land  and  abandoned  the  same  by  failing  to  assert  such  right  at  the  time 
Swords  made  final  proof,  and  that  you  have  no  jurisdiction  to  cancel  a 
prima  fa^ie  valid  entry,  though  it  may  conflict  with  a  prior  uncompleted 
adverse  filing. 

This  position  is  not  well  taken.  Canon's  filing  being  first  in  time,  he 
was  ander  no  obligations  to  protest  against  the  final  proof  of  Swords, 
whose  filing  and  settlement  on  eighty  acres  of  the  land  were  made  sub- 
sequent to  the  submission  of  Canon's  final  proof.  Moreover,  Swords 
2497— VOL  11 29 


450  DECISIONS  BELATING   TO   THE   PUBLIC  LANDa 

knew  that  Ganon's  filing  embraced  eighty  acres  of  the  land  in  his  filing. 
He  went  apon  the  land  with  the  fnll  knowledge  that,  if  Oanon's  final 
proof  should  be  accepted,  he  could  not  procure  this  eighty  acres  under 
his  filing.  He  made  no  protest  against  Canon's  final  proo^  and  must 
have  depended  on  Hasket  to  secure  the  cancellation. 

The  contest  between  Hasket  and  Canon  Wits  in  progress  at  the  time 
Swords  made  his  filing,  and,  while  it  specifically  applied  to  the  W.  ^  of 
the  l^B.  J  of  Sec.  14,  yet  it  also  involved  the  whole  of  the  NE.  J  of  said 
section,  and  postponed  the  acceptance  of  the  final  proof  of  Ganon. 
Hasket's  charge  against  Canon  went  to  the  latter's  good  faith,  so  that 
the  filing  and  final  proof  of  Swords  were  made  during  the  pendency  of 
a  contest,  involving  part  of  the  land  embraced  in  his  filing. 

Final  proof  should  not  be  submitted  during  the  pendency  of  a  con- 
test. Eule  of  Practice  53,  4  L.  D.,  43 ;  Bailey  v.  Townsend,  5  L.  D., 
176 ;  Wade  v.  Sweeney,  6  L.  D.,  234;  Lewis  Peterson,  8  L.  D.,  121. 

Your  said  office  decision,  holding  for  cancellation  Swords'  entry  as  to 
the  E.  i  of  the  NB.  i  of  said  section,  is  affirmed,  and  Oanon's  final 
proof  will  be  accepted. 


PRE-EMPTION  CliAIM    RESIBEKCB 

Samuel  C.  Haver. 

To  establish  residence  there  mast  be,  concurrent  with  the  act  of  settlementi  an  intent 
to  make  the  Und  a  home  to  the  exclasion  of  one  elsewhere. 

The  fitness  of  the  land  as  a  place  of  permanent  abode,  the  period  of  inhabitancyi  and 
the  claimant's  relation  to  the  land  after  final  proof,  may  be  considered  in  determin- 
ing whether  the  claim  of  residence  is  made  in  good  faith. 

m 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  OenercH 

Land  Office^  November  19, 1890. 

On  Jaly  28,  1885,  Samael  O.  Haver  made  pre-emption  cash  entry 
based  upon  declaratory  statement  filed  Jane  10, 1884,  allegin£r  settle- 
ment the  5tb  of  the  same  month  npou  the  NE.  ^  of  Sec.  21,  T.  12  S.,  B. 
77  W.,  Leadville,  Colorado. 

By  letter  dated  July  6, 1888,  your  office  finding  that  Haver's  pub- 
lished notice  of  intention  to  make  final  proof  did  not  ^'  properly  describe 
the  land  involved  "  and  that  said  proof  did  not  satisfactorily  show  the 
^^ claimant's  good  faith  or  compliance  with  legal  requirement"  required 
him  to  make  within  ninety  days  new  proof  "  after  due  advertisement." 

Such  new  proof  having  been  transmitted  by  register's  letter  dated 
October  29, 1888,  your  office  on  November  16,  folio  wing  found  the  same 
to  be  insufficient  and  held  the  said  entry  for  cancellation. 

From  tliis  action  Haver  appeals  to  this  Department 

It  appears  from  his  original  pre-emption  proof  made  July  25, 1885, 
before  the  judge  of  the  Park  county  court,  that  Haver  was  the  head  of 
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a  family  consisting  of  his  wife  and  three  children ;  that  he  made  settle- 
ment on  the  land  June  5, 1884,  by  laying  a  foundation ;  that  his  resi- 
dence thereon  established  June  10, 1884,  was  continuous,  that  the  alti- 
tude of  the  land  being  too  great  for  farming  he  neither  broke  nor  culti- 
vated any  part  thereof  but  used  the  same  for  grazing  and  that  he  has 
built  thereon  a  house  fourteen  by  eighteen  feet  valued  by  himself  at 
ninety  and  by  his  witnesses  at  fifty  dollars. 

In  his  new  proof  (uew  form)  made  October  27, 1888,  before  the  county 
judge  both  Haver  and  the  witnesses  thereto,  who  appear  to  be  the 
same  persons  who  testified  in  support  of  his  original  proof,  (old  form), 
in  reply  to  the  various  questions  concerning  Haver's  residence  on  the 
land  simply  refer  to  the  general  and  affirmative  statements  made  by 
them  in  such  original  proof.  The  said  new  proof  sets  out  that  in  ad- 
dition to  the  house  mentioned.  Haver  has  constructed  on  the  land  two 
irrigating  ditches,  each  one-quarter  of  a  mile  in  length,  a  log  stable 
twelve  by  fourteen  feet,  a  cattle  corral  and  horse  pasture ;  that  his  said 
improvements  have  a  total  value  of  $155,  that  the  altitude  of  the  land 
is  nine  thousand  feet«  that  it  'Ms  mostly  on  the  open  range  and  used  by 
all  having  stock  on  that  range,"  and  that  after  making  final  (original) 
proof  Haver  conveyed  the  land  to  '<a  small  cattle  company"  in  which 
he  was  the  principle  owner. 

It  further  appears  from  the  affidavits  of  Haver  and  ot  four  others, 
made  in  September,  1890,  and  filed  during  the  pendency  of  the  appeal 
here,  that  the  land  is  valueless  for  agriculture,  that  it  is  some  three 
miles  firom  the  nearest  habitation,  that  by  reason  of  the  spiings  thereon 
and  its  *'  sheltered  "  location  its  chief  value  was  for  '<  a  drinking  place 
and  good  headquarters  for  range  stock,"  that  Haver's  wife  and  children 
lived  with  him  on  the  land  during  the  summer  of  1884  for  about  two 
months,  after  which,  owing  to  his  wife's  delicate  health,  they  stayed  in 
Denver  until  May  or  June,  1885,  when  they  returned  to  the  land  and 
continued  to  live  thereon  until  the  <^  close  of  the  summer,"  that  Haver, 
who  during  the  greater  part  of  the  winter  of  1884  and  1885,  when 
^^  elsewhere  working  for  wages  as  a  rider  and  stockman"  visited  the 
tract  occasionally  to  look  after  his  stock ;  that  (as  he  avers)  Haver 
*  took  this  land  up  in  good  faith  for  a  headquarters  for  a  small  individ- 
ual stock  enterprise  of  his  own  and  intended  to  keep  it  as  such ; "  that 
he  did  not  change  such  intention  ^f  till  at  or  after  the  taking  of  his  first 
final  proof  when  the  president  of  the  company  with  which  he  was  con- 
nected •  •  •  .  learning  of  it,  questioned  the  propriety  of  a  rival,  though 
small,  cattle  business  being  conducted  in  the  same  part  of  country  by  a 
member  of  tbe  company;"  and  that  upon  consideration  the  said  com- 
pany offered  Haver  a  fair  price  for  the  land  which  he  accepted. 

The  foregoing  shows  that  the  land  is  undesirable  as  a  place  of  resi- 
dence and  valuable  only  as  an  appurtenant  to  a  stock  range.  This  and 
his  limited  inhabitancy  considered  in  connection  with  Haver^s  subse- 
quent sale  (and  evident  abandonment)  of  the  land  which  seems  to  have 
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been  made  about  the  time  of  bis  first  proof  shows,  I  think,  that  Us 
settlement  thereon  was  not  made  with  the  intention  of  making  the 
same  his  permanent  abode.  To  establish  residence  there  mast  be  eon- 
current  with  the  act  of  settlement  or  going  upon  the  land  an  intent  to 
make  it  a  home  to  the  unqualified  exclusion  of  one  elsewhere.  Albert 
H.  Oornwell  (9  L.  D.,  340). 

The  circumstances  attending  Haver's  occupancy  of  the  land  showing 
bis  said  settlement  to  have  been  made  witb  no  such  intention,  bat 
rather  with  a  view  to  securing  the  same  as  ^*  headquarters  for  a  small 
individual  stock  enterprise,"  through  a  colorable  compliance  with  the 
law,  I  must  find  that  his  entry  has  been  properly  held  for  cancellatioD. 

The  decision  appealed  from  is  affirmed. 


SE9ERVATIOI9— SETTLEMENT  BIGHTS-FINAL  PBOOF. 

ETNIEB  V.  ZOOK. 

Acts  of  settlement  on  land  held  in  reservation  confer  no  right  against  the  governmeDt 
but  may  be  considered  in  determining  the  priorities  of  subsequent  claimants. 

A  pre-emption  filing  for  land  covered  by  the  prior  homestead  entry  of  another  shoold 
not  be  allowed,  unless  the  superior  right  of  the  pre-emptor  is  established  on  a  hear- 
ing had  for  that  purpose. 

Final  proof  should  not  be  submitted  during  the  pendency  of  an  action  involving  the 
right  of  the  claimant  to  the  land  In  question. 

First  AsHstant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerd 

Land  Office^  November  19, 1890. 

The  case  of  Mary  J.  Etnier  v.  Elhanan  Zook  is  here  on  appeal  of  the 
latter  from  your  office  decision  of  June  8, 1889. 

The  record  is  in  some  respects  imperfect,  and  the  proceedings  in  the 
local  office  irregular;  but  I  think  enough  can  be  gleaned  therefrom  to 
correctly  determine  the  rights  of  the  parties  in  accordance  with  the 
principles  of  law  involved  therein.  The  facts  as  I  gather  them,  are  as 
follows : 

On  the  11th  of  September,  1886,  said  Zook  made  homestead  entry  for 
the  NW.  J  of  the  SE.i,  the  NK  i  of  the  SW.  J,  the  SE.Jof  the  NW.i 
and  the  S  W.  i  of  the  NE.  i,  Sec.  6,  T.  2  K,  R.  62  W.,  Denver,  Colorado. 
On  the  same  day  T.  B.  Stuart  made  timber  culture  entry  for  the  N.  i 
of  the  NE.  i  and  the  NE.  ^  of  the  N  W.  ^  of  the  same  section. 

September  15, 1886,  Mary  J.  Etnier  applied  to  file  her  pre-emption 
declaratory  statement  for  the  NE.  \  of  the  SW.  ^  the  E.  ^  of  the  NW.  ^ 
and  the  NW.  ^  of  the  NE.  ^  of  the  same  section,  alleging  settlement 
thereon  August  11, 1886. 

Four  years  prior  to  these  proceedings,  namely :  August  21, 1882, 
said  lands  had  been  reserved  for  artesian  well  purposes,  but  on  Jaly 
31, 1886,  the  order  of  reservation  was  revoked,  and  the  land  opened  to 
settlement  and  entry  September  11,  1886. 
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When  Etnier  applied  to  Ale  her  said  declaratory  statement,  she 
entered  into  an  agreement  in  writing  with  Zook,  whereby  the  question 
of  her  right  to  file  for  said  trac^  was  to  be  submitted  to  the  register 
and  receiver  for  their  determination  upon  affidavits  and  such  other  evi- 
dence as  they  might  present  on  or  before  September  22, 1886.  This 
agreement  was  signed  by  Leon  F,  Moss,  as  attorney  for  Etnier,  and  T. 
B.  Btuart,  as  attorney  for  Zook.  The  said  Stuart,  although  not  a  party 
to  the  record,  has  filed  herein  an  agreement  signed  by  himself  and 
Etnier  that  his  rights  shall  be  determined  by  this  controversy. 

l^ovember  10, 1886,  the  local  officers  rendered  their  decision  thereon, 
in  which  they  say :  ''  We  sustain  the  entries  now  of  record,  and  reject 
the  pre  empdon  filing  offered  by  Mary  J.  Etnier.'^ 

She  appealed,  and  on  March  21, 1887,  your  office,  by  its  letter  "  Gty^ 
iubtt  ucted  the  register  and  receiver  to  allow  her  declaratory  statement 
to  be  filed  as  of  date  of  presentation,  September  15, 1886. 

May  30, 1887,  Zook  offered  final  proof  (commutation)  when  Etnier 
protested  against  it«  allowance,  alleging  prior  rights  in  herself  by  reason 
of  her  acts  of  settlement,  improvements,  residence,  etc.,  and  asked  for 
a  hearing  thereon  and  that  such  hearing  be  had  before  a  judge  of  the 
county  court  of  Washington  county,  the  county  in  which  the  land  was 
situated,  alleging  as  a  reason  therefor  that  nearly  all  the  witnesses  for 
herself  and  Zook  resided  in  or  near  Akron,  in  said  county,  which  was 
more  than  a  hundred  miles  from  the  local  office.  This  application  was 
denied,  and  the  protest  overruled,  Zook's  proof  accepted,  and  he  was 
allowed  to  make  cash  entry  No.  7077  for  the  land  embraced  in  his 
homestead  entry. 

This  decision  was  rendered  by  the  receiver  during  the  absence  (on 
leave)  of  the  register.  On  his  return,  the  register  also  rendered  a  sep- 
arate opinion,  in  which  he  concurred  in  that  of  the  receiver. 

Etnier  appealed  separately  from  both  these  decisions. 

May  7, 1888,  your  office  by  its  letter  "  H,"  suspended  Zook's  cash 
entry  and  ordered  a  hearing  on  the  protest,  at  a  time  and  place  most 
convenient  for  the  parties  concerned. 

August  1, 1888,  Zook  moved  for  a  review  of  the  Oommissioner's  de- 
cision ordering  a  hearing,  as  above.  This  motion  was  overruled  by  the 
Commissioner's  letter  «  H  "  of  October  12, 1888. 

After  taking  depositions  before  several  officers  in  different  States, 
the  register  and  receiver,  on  March  5,  1889,  rendered  the  joiut  decision, 
stating  that  ^^  upon  a  full  consideration  of  all  the  testimony  which  has 
been  submitted,  we  find  no  reason  to  change  our  opinion  as  to  the  pri- 
ority of  right  of  Mr.  Zook,  or  as  to  the  sufficiency  of  the  proof 

We  therefore  sustain  the  entry  of  Mr.  Zook."  Etnier  appealed  from 
this  decision,  and  your  office,  by  its  letter  of  June  8, 1889,  reversed  the 
judgment  of  the  local  officers,  and  held  Zook's  homestead  and  cash  en- 
tries for  cancellation  as  to  that  part  of  the  land  embraced  in  the  declara- 
tory statement  of  Etnier.  From  this  decision  Zook  now  appeals  to  this 
Department. 
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From  this  abstract  of  the  record,  it  will  be  seen  that  the  land  in  dis- 
pute between  Zook  and  Etnier  is  the  NE.  ^  of  the  SW.  ^  and  the  SE.  ^ 
of  the  NW.  ^  of  said  section  5,  while  the  1^.  i  of  the  N  W.  ^  and  the 
NW.  I  of  the  NE.  i  of  said  section  embraced  in  Etnier's  declaratory 
statement,  is  claimed  by  Staart  under  his  timber  cnltare  entay,  whose 
rights  are  dependent  upon  the  result  of  this  case,  as  per  agreement 
heretofore  mentioned. 

The  homestead  entry  of  Zook  being  the  first  claim  of  record  after  the 
land  was  opened  to  entry,  reserved  the  tract  covered  thereby  from 
other  entries  or  filings,  while  the  same  remained  uncanceled.  The  de- 
claratory statement  of  Etnier,  however,  alleged  settlement  prior  to  the 
said  entry,  which  allegation  in  effect  charges,  that  the  entry  of  Zook 
was  improperly  allowed,  because  of  such  settlement.  A  hearing  was 
therefore  properly  allowed  to  determine  the  respective  rights  of  the 
parties.  (James  A.  Forward,  8  L.  D  ,  528;  James  et  al.  v»  Nolan,  5  L. 
D.,  526.) 

The  alleged  settlement  of  Etnier  was  made  while  the  land  was  not 
subject  to  entry,  it  having  been  reserved  for  artesian  well  purposes, 
and,  althongh  such  reservation  had  been  discontiuned  in  July  of  the 
same  year,  it  was  not  opened  to  entry  until  September  11th.  While 
she  could  not  acquire  any  rights  as  against  the  government  by  her  acts 
of  settlement  while  the  land  was  so  reserved,  yet,  as  between  herself 
and  another  claimant,  priority  of  settlement  was  properly  considered. 
(Geer  v.  Farrington,  4  L.  D.,  410  >  Tarr  v.  Burnham,  6  L.  D.,  709; 
Eothwell  V.  Crockett,  9  L.  D.,  89  ) 

On  the  hearing  ordered  for  this  purpose  the  register  and  receiver 
rendered  a  decision,  in  which  they  sustained  <Hhe  entries  now  of  rec- 
ord ^  and  rejected  the  pre-emption  filing  of  Etnier. 

The  reasons  upon  which  tbis  judgment  is  based  do  not  appear  in  the 
decision,  except  that  it  was  rendered  ^'  upon  examination  of  the  evi- 
dence and  agreement  submitted.''  The  '^  agreement  ^  referred  to  is  the 
one  heretofore  noted,  which  provided  that  the  evidence  should  be  sub- 
mitted on  or  before  September  22,  1886. 

On  appeal  by  Etnier  to  your  office,  it  reversed  the  judgment  of  the 
register  and  receiver  and  returned  her  declaratory  statement,  with  di- 
rections that  it  should  be  allowed.  Tliis,  in  effect,  wasa  judgment  can. 
celing  the  entries  of  Zook  and  Stuart,  so  far  as  they  conflicted  with  her 
filing,  for  it  could  not  be  allowed  while  the  land  embraced  therein  was 
covered  by  their  entries.    Grove  v.  Crooks,  7  L.  D.,  140. 

But  an  examination  of  your  decision  shows  that  it  was  not  designed 
to  determine  the  rights  of  the  parties,  because  it  says  ^'  these  matters 
(acts  of  settlement)  might  be  considered  in  determining  the  respective 
rights  of  the  parties,  should  either  offer  proof,  or  contest  be  regularly 
initiated  against  either  of  the  several  claims.''  The  error  was  in  hold- 
ing that  a  preemption  declaratory  statement  which  alleged  settlement 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  456 

prior  to  the  date  of  an  entry  of  record  shonld  have  been  allowed  with- 
out a  hearing  in  support  of  such  allegation  of  prior  settlement. 

No  appeal  was  taken  by  Zook  from  this  judgment,  but  on  May  30, 
1887,  he  offered  final  proof  on  his  homestead  entry  and  asked  to  have 
it  commuted  to  cash.  Zook  failing  to  appeal  from  this  decision,  he 
must  be  considered  as  acquiescing  therein.  In  fact,  the  record  shows 
that  both  parties  followed  the  suggestions  contained  in  this  decision, 
Zook  in  offering  proof,  and  Etnier  in  protesting  against  its  acceptance 
on  the  ground  of  her  superior  rights. 

Although  these  proceedings  were  irregular  and  unnecessarily  compli- 
cated, yet,  as  all  parties  have  acquiesced  therein,  and  as  their  rights 
may  be  investigated  and  adjusted  on  the  evidence  and  record  now 
before  me,  these  errors  will  not  be  allowed  to  stand  in  the  way  of  a 
judgment  on  the  merits  of  the  controversy. 

The  only  question  remaining  to  be  considered  then  is  as  to  which  has 
the  prior  right  to  the  land  under  the  evidence  submitted:  Zook  or 
Etnier. 

book's  entry  consists  of  the  four  forties  that  comer  at  the  center  of 
section  5.  Etnier  lays  no  claim  to  the  two  eastern  subdivisions  of  his 
entry,  but  disputes  his  right  to  the  NE.  ^  of  the  2SW.  i  and  the  SE.  i 
of  the  N  W.  i  of  section  5. 

The  evidence  shows  that  on  August  11, 1886,  a  month  before  the  land 
was  opened  to  entry,  each  of  these  parties  commenced  the  erection  of  a 
house  on  this  land.    Mrs.  Etnier  built  her  house  on  the  NE.  i  of  the 
SW,  i  and  Zook  on  the  NW.  ^of  the  SB.  J  of  said  section,  the  latter  subdi- 
vision, on  which  Zook  built  his  house,  is  not  claimed  by  Etnier.    Etnier 
has  lived  in  her  house  continuously  ever  since  its  completion,  about  the 
12th  or  13th  of  August,  18S6.    She  is  a  widow,  having  one  son  about 
twelve  years  of  age  living  with  her.    Zook  is  a  married  man,  and 
while  he  claims  to  have  made  his  residence  in  bis  house  on  the  land  ever 
since  its  erection,  his  wife  had  never  resided  there  up  to  the  time  of  the 
hearing,  and  his  residence  consisted  of  staying  there  all  the  time  when 
not  necessarily  away  attending  to  his  business  of  a  roadmaster  for  a 
railroad  which  ran  through  Akron,  a  town  in  the  near  vicinity  of  the 
land.    He  explains  his  wife's  absence  from  the  land  as  due  to  the  deli- 
cate condition  of  her  health,  yet  he  claims  that  his  house  is  comfortable, 
and  there  is  no  evidence  showing  that  the  climate  is  unbealtiiy.     Mrs. 
Etnier,  however,  does  not  endeavor  directly  to  impeach  bis  residence, 
but  claims  that,  granting  his  continuous  residence,  he  acquired  no 
right  thereby  to  the  subdivision  on  which  she  resided,  nor  the  other 
one  in  dispute,  which  lies  immediately  north  of  it. 

The  act  of  settlement  by  Zook  upon  which  he  bases  his  right  to  the 
two  quarter  sections  in  dispute  was  in  having  them  surveyed  and  two 
furrows  plowed  around  them  on  August  11th,  the  day  on  which  Etnier 
alleges  her  settlement  She,  on  her  part  claims  that  a  few  hours  pre- 
vious to  these  acts  by  Zook  she  had  her  land  surveyed,  and  had  thrown 
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op  8od  mounds  on  the  boandaries  of  her  claim.  While  these  acts  were 
Dearly  simaltaueous,  a  careful  exami nation  of  all  the  evidence,  includ- 
ing the  depositions  and  affidavits,  will,  I  think,  lead  to  the  conclusion 
that  she  was  first  to  establish  her  boundaries.  One  witness  for  Zook 
(Lewis  Yookland)  states  in  his  affidavit  that  when  he  plowed  around 
Etnier's  claim  (12th  of  August)  he  found  sod  mounds  that  had  been 
thrown  up  as  a  guide  to  follow  in  his  plowing;  that  these  mounds  were 
not  found  where  Zook  bad  plowed  (probably  the  day  before)  on  the 
boundaries  of  his  claim,  where  the  same  also  bounded  the  Etnier  claim, 
which  may  indicate  that  Zook  had  plowed  over  the  sod  marks  which 
had  been  placed  there  by  Etnier  previous  to  his  plowing. 

James  Irwin,  another  of  Zook's  witnesses  and  the  one  who  plowed 
the  two  furrows  on  the  11th  of  August,  says  that  when  he  was  plow- 
ing around  Zook's  claim,  he  came  upon  Mr.  Vance  and  some  other  men 
surveying,  and  that  they  removed  their  compass  to  let  him  pass.  Yance 
was  the  man  who  surveyed  for  Etnier,  and  who  testifies  that  his  survey 
was  previous  to  that  of  Zook. 

The  survey  and  the  plowing  of  Zook  were  done  at  the  same  time,  the 
plow  foUowiug  along  with  the  surveying  party,  while  Mrs.  Etnier's 
plowing  was  not  done  till  the  day  after  she  had  surveyed  her  land 
and  thrown  up  sod  marks  to  indicate  the  boundaries  and  guide  the 
plowman.  There  is  an  effort  on  the  part  of  Zook  to  show  that  Mrs. 
Etnier  could  not  have  been  on  her  land  prior  to  August  12.  I  do  not 
think,  however,  that  he  has  successfully  impeached  her  testimony  in 
this  behalf.  I  concur  therefore  with  the  decision  of  your  office  in  find- 
ing that  the  evidence  shows  that  Etnier's  settlement  was  prior  to  that 
of  Zook. 

During  the  pendency  of  the  appeal  in  this  case,  namely :  June  20, 
1889,  Etnier  applied  to  make  final  proof  on  her  pre-emption  filing, 
which  was  rejected  by  the  local  officers,  because  a  part  of  the  same  was 
covered  by  the  cash  eutry  of  Zook.  Her  application  was  properly  re- 
jected because  of  the  pendency  of  this  appeal,  the  decision  of  which  is 
necessary  to  determine  her  rights  in  the  pro^nises. 

The  pre-emption  filing  of  Mary  J.  Etnier  will  be  allowed,  and  so 
much  of  the  homestead  and  cash  entries  of  Zook  and  timber  culture 
entry  of  Stuart  as  is  embraced  in  her  said  filing  will  be  canceled,  and 
she  will  be  allowed  to  submit  her  final  proof  on  due  publication  of  notice. 

The  decision  of  your  office  is  modified  accordingly. 
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buning  claim-publication— squitablb  action. 

Obo  Plaoeb  Olaim. 

The  poblication  of  an  application  for  mineral  patent,  in  a  weekly  paper,  requires  ten 
insertiouB,  bat  where  the  proof  shows  that  snch  pablication  was  made  under  a 
former  practice  that  recognized  nine  insertions  as  snfficieut,  the  entry  may  be 
equitably  confirmed  in  the  absence  of  an  adverse  claim. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  General  Land 

Office^  November  20, 1890. 

I  have  considered  the  appeal  of  the  heirs  of  Walter  Willey,  applicants 
for  patent  for  theOro  placer  mine^  mineral  entry  No.  1088,  Sacramento, 
Oalifomia,  land  district,  firom  yonr  office  decision  of  November  27, 1888, 
holding  said  entry  for  cancellation 

The  record  shows  that  on  the  27th  day  of  March,  1873,  O.  G.  Spanld- 
ing,  James  Abram,  and  C.  S.  Strobel  made  application  for  a  patent  for 
said  mine.  On  the  second  day  of  April,  1873,  notice  was  given  of  said 
application.  The  evidence  shows  that  on  the  25th  day  of  September, 
1879,  Walter  Willey  became  the  sole  owner  of  said  mine. 

December  19, 1885,  a  deputy  mineral  surveyor  made  his  report  on 
the  mine,  showing  the  survey  and  proper  requisites  of  a  placer  mine, 
as  well  as  the  working  and  improving  of  the  claim  at  an  expense  of  not 
less  than  ten  thousand  dollars  by  claimants  and  their  grantors.  On  the 
2l8t  of  December,  1885,  John  Abram,  J.  S.  Bickford  and  E.  D.  Hurd 
filed  sworn  statements,  corroborating  the  fact  stated  by  the  deputy 
mineral  surveyor.  Abram  is  shown  to  be  the  executor  of  the  estate  of 
Walter  Willey,  including  the  Oro  placer  mine,  and  as  such  applied  for 
patent. 

On  the  2l8t  day  of  January,  1886,  the  local  officers  accepted  the  proof, 
received  payment,  and  issued  final  certificate,  and  on  the  same  day 
transmitted  the  evidence  to  your  office.  On  March  1, 1888,  your  office 
notified  the  register  and  receiver  that  the  evidence  of  publication  fails 
to  show  that  the  notice  of  application  for  patent  was  published  for  the 
full  statutory  period,  the  affidavit  showing  that  said  notice  was  pub- 
lished from  April  5,  1873,  to  and  including  May  31,  1873,  and  in  case 
the  notice  was  actually  published  for  the  statutory  period,  proper  evi- 
dence thereof  must  be  furnished.  On  March  23,  1888,  they  trans- 
mitted to  this  office  the  affidavit  of  Walter  B.  Lyon,  made  March  22, 
which  shows  tiiat  during  the  year  1873  he  was  the  business  manager  and 
as  such  had  charge  of  the  ^'Placer  Argus,"  a  weekly  newspaper 
published  in  Auburn,  Placer  county,  California;  that  notice  of  the  ap- 
plication of  Abrams  et  al  for  the  Oro  Placer  Mine  was  published  in 
each  weekly  issue  of  said  newspaper,  commencing  Aprir  5,  1873,  and 
ending  June  6, 1873,  which  affidavit  appears  to  be  in  the  handwriting 
of  said  Lyon.  On  the  7th  day  of  May,  1888,  the  local  officers  trans- 
mitted to  your  office  the  corroborated  affidavit  of  Walter  Oroft  et  al. 
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asking  for  a  heariDg  with  a  view  to  the  canoellation  of  said  entry.  On 
the  26th  day  of  May,  1888,  yoor  office  denied  the  petition  for  a  hearing, 
and  directed  the  local  officers  to  notify  the  parties  and  report  at  the 
expiration  of  thirty  days.  On  the  2L8t  day  of  July,  1888,  yon  notified 
the  register  and  receiver  that  no  response  to  your  letter  of  May  26th 
had  b^n  received,  and  directed  a  prompt  report  as  to  what  action,  if 
any,  had  been  taken  on  said  letter.  On  the  second  day  of  Angnst,  1888, 
they  transmitted  to  yonr  office  an  appeal  of  Walter  Croft  et  oL  from 
yonr  said  decision  of  May  26, 1888.  On  the  24tli  day  of  Angost,  1888, 
you  decided  that  Walter  Croft  et  aL  appear  in  this  case  only  as  pro- 
testants,  and  that  they  are  not  entitled  to  an  appeal,  and  declined  to 
forward  the  same. 

There  was  forwarded  with  said  appeal  an  affidavit  of  J.  M.  Fulweiler, 
iu  which  he  alleges  that  in  the  month  of  November,  1885,  he  examined  the 
files  of  the  local  land  office  and  the  only  affidavit  of  publication  of  the 
application  for  said  Ore  placer  mine  was  one  made  by  Walter  B.  Lyon, 
and  that  said  affidavit  contained  the  statement  that  said  notice  bad  only 
been  published  from  April  5th  to  and  including  May  31, 1873 ;  that 
any  affidavit  subsequently  made  by  W.  B.  Lyon  in  said  application 
for  patent,  showing  any  publication  of  said  notice  for  patent  after  May 
31, 1873,  does  not  state  the  truth,  was  false,  aud  fraudulently  procured, 
as  affiant  believes,  from  said  Walter  B.  Lyon. 

In  view  of  these  charges  your  office  required  corroborative  proof. 
Thereupon,  there  was  filed  in  your  office,  on  the  12th  day  of  November, 
1888,  an  affidavit  of  Walter  B.  Lyon,  sworn  to  ou  the  25th  day  of  Sep- 
tember, 1888,  in  which  he  states  generally,  that  the  notice  of  application 
for  patent  was  published  first  on  the  5th  of  April,  aud  in  each  subse- 
quent issue  of  the  ^^  Placer  Argus,"  a  weekly  newspaper,  until  aud  ia- 
cluding  the  3l8t  day  of  May,  1873;  that  he  was  the  managing  editor  of 
the  paper  at  the  time ;  that  immediately  after  the  3l8t  of  May,  1873,  he 
made  out  in  proper  form  proof  under  oath,  according  to  the  fact,  and  for- 
warded the  same  to  the  officers  of  the  land  office  at  Sacramento.  Not  long 
thereafter  he  severed  his  connection  with  the  paper,  and  for  more  than 
ten  years  past  has  been  living  aud  doiug  business  in  the  city  of  San 
Francisco,  California;  that  the  matter  of  the  publication  of  the  notice 
of  said  appplication  had  passed  almost  out  of  his  mind ;  that  in  the 
month  of  December,  1885,  or  January,  1886,  one  William  Muir,  ^'  came 
to  me  aud  stated  to  me  that  there  had  been  a  slight  and  technical 
mistake  made  by  me  in  my  affidavit  and  proof  of  said  publication  f  and 
<^  that  he  had  with  him  a  corrected  and  proper  proof  of  the  said  pub- 
lication, that  he  wished  I  would  sign  aud  swear  to,  iu  order  that  they 
might  correct  the  proof  thereof.  I  asked  him  whether  it  was  according 
to  the  facts,  and  he  stated  to  me  that  it  was,  and  desiring  to  accommodate 
him  and  fully  relying  upon  his  representations  as  to  the  truth  of  its 
contents,  I  signed  and  took  oath  to  the  same,  without  careful  exami- 
nation thereof;  that  since  the  making  of  the  said  last  mentioned  proof 


DECISIONS   RELATING   TO   THE  PUBLIC   LANDS.  459 

of  pnblication  of  the  said  notice,  I  hare  caused  the  files  of  the  said 
newspaper  to  be  carefully  examined,  and  find  that  the  said  notice  of 
application  for  patent  to  said  Oro  Placer  Mine  was  only  printed  and 
published  in  the  said  Placer  Argus  on  the  5th,  12th,  19tli,  and  26th  days 
of  April,  and  the  3rd,  10th,  17th,  24th  and  31st  days  of  May,  1873,  and 
not  more,  and  that  if  the  said  affidavit  or  proof  of  said  publication  as 
made  by  me  at  thQ  request  of  the  said  William  Muir  shows  a  publica- 
tion thereof  in  said  newspaper  after  the  31st  day  of  May,  1873,  such 
statement  therein  is  not  true  and  the  same  was  made  by  me  under  a 
misapprehension  of  the  facts  as  aforesaid." 

On  the  27th  day  of  November,  1888,  your  office  held  the  entry  for 
cancellation. 

From  your  judgment  the  heirs  of  Walter  Willey  appeal.  There  is 
no  adverse  claim  involved,  and  the  only  irregularity  suggested  is  that 
the  notice  of  application  was  only  published  for  nine  weeks.  The  stat- 
ute (act  of  May  10, 1872),  Revised  Stat.,  Sec.  2325,  requires  the  register 
to  publish  notice  of  the  application  for  sixty  days  and  also  to  post  such 
notice  in  his  office.  The  statute  is  silent  as  to  how  or  by  whom  the  proof 
of  this  publication  and  posting  shall  be  made.  The  regulations  while 
requiring  the  register  to  certify  as  to  the  posting  of  the  notice,  do  not 
specify  who  shall  make  proof  of  the  publication  thereof.  The  mining 
circular  issued  June  10, 1872,  thirty  days  after  the  passage  of  the  act 
under  which  these  proceedings  are  taken,  does  not  specify  the  number 
of  insertions  required,  but  in  the  case  of  McMurdy  et  aL  v,  Streeter  et  al. 
(1  0.  L.  O.,  34)  decided  April  30, 1874,  it  was  held  that  ten  insertions 
are  required  where  the  notice  is  published  in  a  weekly  newspaper,  and 
this  ruling  has  since  been  followed.  Prior  to  the  decision  of  McMurdy 
V.  Streeter,  supra^  it  was  the  custom  of  the  Land  Department  to  accept 
evidence  of  pnblication  for  nine  weeks  as  sufficient.  In  Miner  v,  Mariott 
(2  L.  D.,  709),  it  is  said,  ^^The  rule  of  this  decision  should  not  operate 
to  interfere  with  or  take  away  any  rights  acquired  under  the  law  as  it 
hasheretofore  been  construed  by  your  office.  Though  such  construction 
is,  in  my  opinion,  clearly  erroneous,  such  fact  does  not  render  illegal 
any  acts  which  have  been  performed  in  accordance  with  and  pursuant 
to  that  construction  or  interpretation.  Until  a  rule  is  changed  it  has 
the  force  of  law,  and  acts  done  under  it  while  it  is  in  force  must  be  re- 
garded as  legal." 

In  Becker  v.  Sears  (1  L.  D.,  575),  it  is  in  effect  held  that  as  the  duty 
of  publication  is  put  by  statute  upon  the  register,  the  claimant  should 
not  be  made  to  suffer  from  an  insufficient  compliance  in  that  respect 
(nine  in'sertions)  where  no  prejudice  to  the  rights  of  others  is  shown. 

In  the  case  of  the  Mimbres  Mining  Oompany  (8  L.  D.,  457),  it  is  held 
that  if  the  published  notice  is  not  as  explicit  as  the  notice  posted  on 
the  claim,  such  defect  is  properly  chargeable  to  the  register,  and  may 
be  cured  by  a  reference  to  the  board  of  equitable  adjudication.  Under 
the  facts  as  developed  in  this  case,  the  burden  should  not  be  put  upon 
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the  claimant  at  this  late  day  of  proving  affirmatively  that  the  register 
pro|>erly  discharged  his  dnty,  when  the  presumption  is  in  &v<w  of  such 
oonclasion.  Conceding  that  bat  nine  insertions  were  made,  the  entiy 
Bhoald  not  be  disturbed  bat  referred  to  the  board  of  equitable  adjadi- 
cattou  for  its  action  which  is  accordingly  done.  The  decision  of  yoar 
office  is  modified  accordiagly. 


TIMBER  CUUTURB  OOMTEffT   OOMPIXAKCS  WITH  I.AW. 

Orsngs  V.  Wells. 

The  breaking  done  bj  »  former  occnpftni  of  the  Isnd  inoies  to  the  benefit  of  a  tim- 
ber culture  entryman,  if  it  is  properly  ntilised. 

Planting  trees  before  the  time  fixed  by  the  law  Is  eomplianoe  with  its  requirements, 
so  far  as  time  is  of  the  essence  of  the  matter,  proyided  the  land  has  been  broken, 
cultiYatedi  and  properly  prepared. 

Fir$t  Assistant  Secretartf  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  November  20, 1890. 

I  have  considered  the  case  of  Nicholas  Orengs  v.  Perry  G-.  Wells  on 
appeal  by  the  latter  from  yoor  decision  of  May  2, 1 889,  canceling  his 
timber  cnlture  entry  for  the  SW.  \  of  Sec  8,  T.  114,  B.  43,  Marshall} 
Minnesota  land  district. 

On  December  31,  1883,  Wells  made  timber  culture  entry  for  this  land, 
and  on  April  21, 1887  Grengs  filed  affidavit  of  contest  against  the  same 

alleging  that — 

• 

Perry  O.  Wells  has  failed  to  plant  and  cultivate  to  trees,  tree  seeds,  nnts  or  oat- 
tings  the  five  acres  reqaired  by  law  to  be  planted  the  third  year  after  his  said  entiy, 
and  that  said  failure  still  exists. 

Hearing  thereon  was  set  for  Jane  7th  following,  and  personal  service 
of  notice  of  same  was  made  on  contescee  on  April  25, 1887.  On  the 
day  of  hearing  contestee  filed  an  affidavit  for  a  continuance,  averring 
the  absence  of  two  material  witnesses  ,  which  affidavit  was  in  snbstan 
tial  compliance  with  Bale  20,  Rules  of  Practice.  The  same  was  disal- 
lowed and  the  hearing  proceeded.  Upon  the  testimony  introdaced  the 
local  officers  recommended  that  the  entry  be  canceled.  From  this  de- 
cision the  entryman  appealed,  and  yonr  office  on  May  2, 1889,  affirmed 
said  decision  and  held  the  entry  for  cancellation,  from  which  he  ap- 
pealed to  this  Department. 

The  contestant  testified  in  the  case  and  introdaced  as  witnesses  his 
brothers  Oeorge  and  Frank  Orengs  and  one  Franz  Antony.  Antony 
knew  bat  little  aboat  the  case.  The  testimony  of  the  other  witnesses 
tended  to  show  that  no  trees  or  seeds  were  planted  in  1886,  the  third 
year  of  entry,  and  they  say  they  conld  find  no  trees  on  the  land  in  1886. 

The  entryman  was  sworn  in  his  own  behalf  and  he  was  asked  how 
many  acres  he  plowed  on  the  land  in  contest  in  1884.    Objection  was 
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made  to  this  qaestion.  The  objection  was  sastained,  and  exceptions 
noted.  The  attorney  for  contestee  stated  <^  that  he  expected  to  prove 
and  show  by  the  witnesses  that  in  the  spring  of  1884  he  (the  entryman) 
plowed  twenty  or  twenty -five  acres  on  the  land  in  contest  that  had  been 
previously  plowed  and  cropped ;  that  the  gronnd  was  in  a  good  state 
of  caltivation  •  .  •  •  that  he  pnt  it  in  crop  •  •  •  .  that  after 
harvest  he  had  a  part  of  the  land  that  had  been  cropped  plowed  "  etc. 

This  was  the  first  year  after  entry;  what  he  did  to  prepare  the  land 
for  trees  was  competent,  as  reflecting  on  his  compliance  with  law  and  on 
his  good  faith.  Not  only  so,  but  the  breaking  done  by  a  former  occu- 
pant inures  to  the  benefit  of  a  timber  culture  entryman  if  it  is  properly 
utUized.    See  McEenzie  v.  Eillgore  (10  L.  D.,  322). 

This  entryman  had  a  right  therefore  to  show  that  some  land  had  been 
previously  broken  and  cultivated  in  the  tract  and  that  he  had  utilized 
it.  It  was  error  to  rule  out  this  testimony.  Following  this  the  witness 
was  asked  what  work  he  did  on  the  land  in  contest  in  the  spring  of 
1885.  To  this  objection  was  interposed.  The  objection  was  sustained 
and  exceptions  noted.  The  attorney  stated  that  he  expected  to  show 
and  prove  by  this  witness  that  in  the  spring  of  1885  he  (the  entryman) 
had  plowed,  dragged,  marked  and  planted  to  tree  seeds,  of  maple,  box 
elder  and  elm,  over  five  acres  of  the  land  in  controversy,  and  that  he 
had  cultivated  twenty -five  acres  of  the  land  in  crops  during  that  season. 
The  register  held  that  what  he  did  this,  the  second  year,  was  not  in 
issue.  This  ruling  was  clearly  erroneous.  This  evidence  was  competent 
and  material  as  tending  to  show  a  compliance  with  the  law. 

Planting  trees  be/ore  the  time  fixed  by  the  law  is  compliance  with  its 
requirements  so  far  as  time  is  of  the  essence  of  the  matter,  provided 
the  land  has  been  broken  and  cultivated,  and  thus  reclaimed  from  its 
wild  state. 

A  number  of  other  material  questions  were  asked,  calling  for  testi- 
mony entirely  competent  and  relevant  to  the  issue  as  showing  com- 
pliance with  law  and  as  reflecting  upon  the  good  faith  of  the  entryman ; 
but  they  were  not  permitted  to  be  answered,  and  the  error  does  not 
stop  with  the  rejection  of  the  testimony,  but  the  register  excluded  it 
from  the  record  in  violation  of  rule  41,  Bules  of  Practice,  it  not  being 
*^  obviously  irrele vanf  It  may  be  that  this  entryman  had  not  complied 
with  the  law,  but  the  proceedings  before  the  register  and  receiver  show 
such  disregard  of  the  rules  of  evidence,  rules  of  practice,  and  the  de- 
partmental regulations,  that  I  can  not  uphold  their  judgment. 

Your  office  decision  affirming  their  action  is  therefore  reversed,  the 
case  will  be  returned  to  the  local  office  for  a  hearing,  de  novo  in  accord- 
ance with  law* 
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special  agent's  bepobt..mineral  lan  o- act  op  june  16,  18«0. 

John  E.  Williams. 

The  admission  of  tiie  entryman  that  the  facts  as  stated  in  a  special  agent's  report 
are  trae,  does  not  extend  to  a  conolnsion  of  said  agent  contained  therein. 

The  proximity  of  land  to  coal  veins  will  not  warrant  the  conclnsion  that  it  is  mineral 

in  character,  where  it  is  not  returned  as  snoh^  and  its  mineral  character  is  nut 

made  to  appear  as  a  present  fact. 
The  failare  of  a  homesteader  to  comply  with  the  law  in  the  matter  of  settlement  and 

residence  does  not  affect  his  right  to  purchase  the  land  under  section  2,  act  of 

June  15,  I860. 

First  Assistant  Secretary  Chandler  to  the  Oommissi-oner  of  the  General 

Land  Office^  November  20, 1890. 

This  record  involves  the  validity  of  cash  entry  No.  16,995,  made  by 
John  E.  Williams  under  the  second  section  of  the  act  of  Jane  15, 1880, 
21  Stats.,  237,  for  the  NE.  J  Sec  32,  T.  16  S.,  E.  5  W.,  Montgomery, 
Alabama. 

He  made  original  homestead  entry  January  27,  1874,  and  the  entry 
in  question  on  June  22, 1881. 

On  September  17, 1887,  Special  Agent  Griffin  of  your  office,  reported 
that  in  connection  with  adjoining  land  where  he  has  lived  for  twenty 
years,  Williams  cultivated  some  four  acres  of  the  tract  involved,  that 
he  has  made  no  further  improvements  nor  settled  or  resided  thereon, 
that  '<  large  veins  of  coal  have  been  developed  in  near  vicinity  "  and 
that  the  same  is  "  mineral  land  but  there  are  no  out-croppings.'' 

On  November  19, 1887,  your  office  held  said  cash  entry  for  cancella- 
tion and  allowed  Williams  sixty  days  to  apply  for  a  hearing  to  show 
cause  why  the  same  should  be  sustained.  On  May  11, 1888,  such  hear- 
ing was,  upon  his  application,  ordered  by  your  office.  Pending  the 
hearing  thus  ordered,  on  August  4, 1888,  he  filed  a  petition  in  your  of- 
fice wherein  he  set  out  that  he  accepted  the  said  special  agent's  report 
^^as  a  true  statement  of  the  facts  in  the  case"  and  that  he  relied  upon 
the  second  section  of  the  act  of  June  15, 1880,  supra^  to  sustain  his  en- 
try, and  asked  that  your  office  decision  of  November  19, 1887,  be  set 
aside  and  the  entry  passed  to  patent. 

On  December  19, 1888,  your  office  revoked  said  order  for  hearing  and 
held  the  entry  for  cancellation. 

This  decision  on  motion  by  Williams  for  reconsideration,  was  on 
April  11, 1889,  adhered  to  by  your  office.  He  appealed  from  the  order 
of  cancellation  to  this  department.  Your  office  found  that  in  allowing 
the  facts  as  stated  by  the  special  agent,  Williams  admitted  that  his 
original  entry  was  made  without  intention  of  settlement  and  that  such 
entry  being  consequently  fraudulent,  it  could  not,  under  the  ruling  in 
the  case  of  J.  S.  Cone,  7  L,  D.,  94,  constitute  a  basis  of  purchase  under 
the  act  of  June  15, 1880,  supra. 
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This  conclasion  is  not  sastained  by  the  record.  In  his  said  report 
Special  Agent  Griffin  in  reply  to  the  question  (14)  <'  Was  the  fraud  wil- 
ful t "  says :  '^  It  is  evident  that  the  entryman  never  intended  to  settle 
on  the  land."  This  being  simply  a  conclusion  by  the  agent,  could  not 
come  within  the  scope  of  Williams'  admission,  which  obviously  related 
only  to  the  facts.  Moreover  such  conclusion  is  expressly  controverted 
by  his  original  homestead  affidavit  and  by  his  sworn  statements  in  sup- 
port of  the  said  motion  for  reconsideration. 

The  tract  involved,  as  I  am  advised  by  ^our  office,  does  not  appear 
on  the  mineral  list  and  as  further  shown  by  the  record,  Special  Agent 
Harrison  on  May  31,  and  October  13,  1883,  and  Special  Agent  Toole  on 
September  12, 1887,  reported  to  the  effect  that  it  is  non-mineral.  Fur- 
thermore, it  is  not  shown  by  the  said  Special  Agent  Oriffin  to  be  '^  as  a 
present  faict "  valuable  for  coal  or  other  mineral. 

As  the  land  in  question  had  not  been  returned  as  mineral  the  record 
shows  that  it  was  properly  subject  to  homestead  entry  at  the .  time  of 
Williams'  original  and  also  at  the  time  of  his  cash  entry.  Consequently 
it  appears  that  said  original  entry  was  valid  at  its  inception  and  in  this 
respect  the  case  at  bar  differs  from  that  of  J.  S.  Gone,  supra»  No  ad- 
verse claim  has  intervened  and  the  failure  of  Williams  to  comply  with 
the  homestead  law  with  regard  to  settlement  and  residence,  could  not 
affect  his  right  to  purchase  under  the  act  referred  to.  Geo.  E.  Sanford 
(5  L.  D.,  535).  See  also  Oampbell  v.  Kelly  (8  L.  B.,  75) }  Chapman  v. 
Patterson  (10  L.  D ,  129). 

The  entry  in  question  will,  accordingly,  remain  intact. . 

The  judgment  of  your  office  is  reversed. 


BBS  JUDICATA    PRIVATE  CLAIM    HOMESTEAB  OCCUPANCY. 

Bbady  V.  Centbal  Pacific  B.  B.  Co. 

The  final  advene  deciBion  of  the  Department  preolades  favorable  consideration  of  a 
aabeeqaent  application  of  the  same  party  raising  the  qnestion  inyolved  in  the 
former  action. 

A  Mexican  grant  of  quantity,  within  a  tract  of  larger  area,  is  a  float,  and  the  lands 
within  snch  larger  area  are  sabject  to  the  operation  of  a  railroad  grant,  at  the 
date  it  becomes  effeotive,  except  as  to  the  quantity  that  may  be  actually  required 
to  satisfy  the  float. 

An  allegation  that  land  is  excepted  from  a  railroad  grant  by  reason  of  a  settlement 
olaim^  is  not  established  by  a  showing  that  said  tract  was  included  within  a 
large  body  of  land  improved  and  occupied  as  a  whole  for  the  purposes  of  a  oattle 
ranch. 

Secretary  Noble  to  the  Oommissumer  of  the  QenensU  Land  Office^  November 

21,  1890. 

The  land  in  controversy  embraces  lots  1,  8,  9, 10,  and  11  in  Sec  l,  T. 
2  S.,  B.  3  W.,  M.  D.  M.,  California  and  lies  within  the  twenty  mile 
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limits  of  the  grant  to  the  Central  Pacific  Railroad  Company,  the  line 
of  which  was  definitely  located  opposite  the  tract  in  question  January 
21, 1870. 

In  March  1884  James  Brady  applied  to  make  homestead  entry  of 
said  tract,  alleging  that  it  was  within  the  claimed  limits  of  the  Moraga 
and  El  Sobrante  Mexican  grants.  This  application  was  finally  rejected 
by  the  Department  December  9, 1886  (58  Lands  and  Railroads  67), 
holding  that  said  application  was  controlled  by  the  decision  in  the  case 
of  Rees  v.  Central  Pacific  B.  B.  Co.  (5  L.  D.,  62),  the  land  in  both  cases 
being  in  the  same  range  of  townships.  On  April  30, 1887,  he  renewed 
his  application  to  enter  said  land,  alleging  that  it  was  excepted  from 
the  grant  to  the  railroad  company  for  the  reason  that  it.  was  within  the 
claimed  limits  of  the  Moraga  and  El  Sobrante  grants  at  date  of  definite 
location  and  for  the  farther  reason  that  from  186  L  to  date  of  application 
the  land  was  claimed,  occupied  and  improved  by  different  claimants — 
citizens  of  the  United  States  who  had  erected  dwellings  and  made  other 
improvements  thereon.  Upon  this  application  a  hearing  was  ordered  to 
determine  the  status  of  the  tract  at  date  of  withdrawal,  January  31, 1865, 
and  of  definite  location,  Janury  21, 1870,  and  upon  the  testimony  taken 
at  such  hearing  the  register  found  that  the  land  was  within  the  exterior 
limits  of  the  Moraga  grant  from  1841  to  August  10, 1878,  when  it  was 
excluded  therefrom  by  official  survey  and  restored  to  the  public  domain, 
and  that  it  was  used,  occupied,  improved  and  claimed  by  successive  set- 
tlers and  claimants — citizens  of  the  United  States — ^from  1855  to  date  of 
hearing,  and  held  as  private  property.  The  receiver  found  that  it  was 
not  within  the  exerior  limits  of  staid  grant  under  the  ruling  of  the 
Department  in  the  Bees  case,  and  that  the  evidence  did  not  show  the 
occupancy  of  the  land  by  any  settlers  such  as  would  reserve  it  from  the 
operation  of  the  grant  to  the  company. 

From  these  disagreeing  decisions  of  the  local  officers  the  company  and 
Brady  respectively  filed  appeals. 

Your  office  held  that  it  was  unecessary  to  consider  the  question  as  to 
whether  said  land  was  within  the  exterior  limits  of  the  Mexican  grants, 
for  the  reason  that  this  question  had  been  ooce  adjudicated  and  defi- 
nitely settled  in  the  case  of  Bees  v.  Central  Pacific  B.  B.  Co.,  supra.  As 
to  whether  the  land  was  claimed,  occupied,  and  improved  at  date  of 
withdrawal  and  of  definite  location,  you  held  that  the  evidence  shows 
that  this  tract  was  part  of  a  larger  tract  comprising  over  four  hundred 
acres,  which  was  used  as  a  whole  for  stock  purposes,  that — 

The  land  in  question  was  never  occapied  by  any  one  claiming  it  under  any  of  the 
laws  permitting  occupation  or  settlement,  but  only  by  cattle  roaming  at  large  over 
the  entire  tract,  the  owners  of  whicb  were  non-residents,  whose  agents  lived  in  a 
house  situated  at  least  half  a  mile  from  the  tracts  applied  for  by  Brady. — 

From  this  decision  Brady  appealed. 

The  question  as  to  whether  this  land  was  embraced  within  the  limits 
of  the  Moraga  or  El  Sobrante  grants  is  not  only  controlled  by  the 
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ruling  of  the  Department  in  the  Bees  case,  bat  that  question  was 
directly  abjudicated  adversely  to  this  applicant  by  the  Department  in 
its^ecision  of  September  9, 1886,  upon  the  application  of  Brady  to 
enter  this  identical  tract.  Moreover,  it  wa  s  held  in  the  case  of  Ghilds 
V.  Southern  Pacific  B.  B.  Go.  (9  L.  D.,  471),  following  the  case  of  United 
States  V.  McLaughlin  (127  IT.  S.,  428),  that  a  Mexican  grant  of  quan- 
tity, within  a  tract  of  larger  area,  such  as  the  said  Moraga  grant,  was  a 
float,  and  that  the  lands  within  such  larger  area  are  subject  to  the  oper- 
ation of  a  railroad  grant,  except  as  to  the  quantity  actually  required  to 
satisfy  the  float. 

The  only  remaining  question  is  whether  there  was  such  a  claim  exist, 
ing  at  date  of  withdrawal  and  of  definite  location  as  would  except 
it  from  the  operation  of  the  grant.  The  evidence  shows  that  this 
land  was  occupied,  claimed  and  improved  by  various  persons  from  1855 
to  date  of  definite  location,  but  such  occupancy  was  by  persons  who 
claimed  it  as  the  Grass  Valley  Banch,  and  who  improved  it  and  occu- 
pied it  as  a  ranch  for  grazing  cattle,  not  as  part  of  the  government  land 
which  they  expected  to  enter  under  the  hom  estead  laws,  but  by  pur- 
chase of  the  right  from  private  parties.  In  fact  there  is  no  testimony 
showing  that  the  identical  land  claimed  by  Brady  was  occupied  by  any 
one  prior  to  definite  location  except  in  connection  with  the  entire  ranch, 
and  none  of  the  improvements  of  the  ranch  were  upon  the  land  claimed 
by  him  except  the  fence  which  did  not  enclose  that  tract  but  the  entire 
ranch  which  was  under  one  fence.  The  character  of  the  occupancy  of 
this  land  is  shown  by  the  admission  of  the  counsel  for  Brady  in  his 
argument,  in  which  it  is  stated  that  this  land  was  considered  as  being 
embraced  in  a  private  land  grant,  and  the  method  of  settlement  was  by 
taking  up  ranches  and  awaiting  the  adjudication  of  the  claims,  when 
they  hoped  to  get  title  from  the  grant  claimants.    He  says : 

These  ranches  were  in  many  cases  redeemed  from  a  state  of  natnre  and  covered 
with  valaable  improvements.  The  ranch  embracing  the  land  in  controversy  con- 
tained over  five  hundred  acres,  and  at  one  time  was  held  by  a  number  of  owners.  In 
1871;  the  improvements  thereon  were  extensive  and  as  far  back  as  1860,  according  to 
the  testimony  of  witness  Field,  there  were  on  it  a  dwelling  honse  and  three  or  fonr 
bams  '*  holding  cattle  in  the  winter  and  so  forth."  Sach  possessory  claims  were 
bought  and  sold,  and  taxed,  and  the  owners  by  reason  of  possession,  occupancy  and 
expenditure  of  money,  had  an  equitable  interest  therein. 

It  is  contended  that  such  claim  and  occupancy  excepted  the  land 
from  the  operation  of  the  grant  under  the  ruling  of  the  Department  in 
the  case  of  Bowman  v.  Northern  Pacific  E.  B.  Oo.  (7  L.  D.,  238).  But 
in  the  Bowman  case  the  tract  claimed  by  Bowman  did  not  exceed  the 
quantity  of  land  that  could  have  been  claimed  and  entered  under  the 
homestead  law,  and  the  limits  of  the  tract  were  defined  and  part  of  it 
was  under  fence.  In  this  case  the  land  claimed  was  part  of  a  tract  of 
five  hundred  acres  known  as  the  Grass  Valley  Banch,  and  the  improve- 
ments and  occupancy  of  the  entire  five  hundred  acres  by  ranchmen, 
2497— VOL  11 30 
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was  not  such  an  occupancy  of  the  land  by  homestead  settlers  as  would 
except  it  from  the  operation  of  the  grant. 
Yoar  decision  is  affirmed. 


RAILROAD  GRANT— LOCATION  OF  TERMTNAX  LINE. 

Michigan  Land  and  Iron  Company. 

Pending  'forther  oonsideration  as  to  the  proper  location,  under  the  forfeitaie  act  of 
March  2,  1889,  of  the  western  terminal  line  of  the  grant  in  aid  of  the  Marquette, 
Houghton  and  Ontonagon  R.  R.  Co.^  the  action  heretofore  had  in  eaid  matter 
will  remain  suspended. 

Secretary  Noble  to  the  Oommisinoner  of  the  General  Land  Office^  Noffember 

24, 1890. 

This  is  a  petition  filed  by  the  Michigan  Land  and  Iron  Oompany  (lim- 
ited) asking  that  yon  be  directed  to  certify  to  this  Department  the  rec- 
ord and  proceedings  in  the  matter  of  the  application  filed  by  it  for  a 
correction  of  the  terminal  lino  established  by  yoar  office  under  the  act  of 
March  2, 1889  (25  Stats.,  1008),  of  the  Marqaette,  Honghton  and  On- 
tonagon Bailroad  at  the  western,  or  I/Anse  end  thereof,  as  constructed 
under  a  grant  to  the  State  made  by  the  act  of  June  3, 1856  (11  Stat.,  21 ), 
in  that  such  farther  action  may  be  had  in  the  premises  as  may  be 
deemed  lawftil  and  proper. 

By  said  act  of  March  2, 1889,  all  lands  theretofore  granted  to  said 
State  by  the  act  of  June  3, 1856,  <'  which  are  opposite  to  and  cotermi- 
nous with  the  uncompleted  portion  of  any  railroad,  to  aid  in  the  con- 
struction of  which  said  lands  were  granted,  or  applied,"  were  forfeited 
to  the  United  States.  The  Marquette,  Houghton  and  Ontonagon  Bail- 
road  appears  to  be  one  of  the  roads  embraced  within  the  contemplation 
of  said  forfeiture  act. 

The  petition  sets  forth,  among  other  things,  that  shortly  after  the 
passage  of  said  act  you  transmitted  to  the  local  office  certain  instruc- 
tions relative  to  the  restoration  to  market  of  the  lands  forfeited  thereby, 
accompanied  by  a  diagram,  or  sketch,  purporting  to  show  the  lands  for- 
feited at  the  western  or  I/Anse  end  of  the  Marquette,  Houghton  and 
Ontonagon  line  of  constructed  road;  that  the  terminal  line  of  constructed 
road  was  thus  established  by  yoa  as  a  matter  of  ex  parte  routine  busi- 
ness, without  notice  to  the  State,  or  to  any  of  the  parties  interested  in 
the  title  to  the  lands  affected  thereby ;  and  it  is  alleged  that  such  ter- 
minal line  does  not  correctly  designate  the  lands  earned  by  the  location 
and  construction  of  the  road. 

It  is  also  alleged  that  certain  lands  at  the  I/Anse  end  of  said  con- 
structed road,  with  many  others  elsewhere,  were,  in  1860,  conveyed  by 
the  United  States  to  the  State  of  Michigan  in  part  satisfaction  of  said 
grant ;  that  the  State  subsequently  conveyed  said  lands  to  the  Mar- 
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quette,  Hoagbton  aud  Ontonagon  Eailroad  Company,  and  that  said 
company,  in  1881  conveyed  them  to  the  petitioner — the  said  Michigan 
Land  and  Iron  Company  (limited) — ^for  a  large  money  consideration ; 
that  under  the  title  thus  acquired  the  petitioner  continued  in  the  undis- 
turbed possession  and  enjoyment  of  said  lands  from  the  year  1881  until 
after  the  passage  of  said  forfeiture  act;  that  the  terminal  line  in  ques- 
tion,  as  shown  by  the  aforesaid  diagram,  or  sketch,  is  improperly  and 
erroneously  located,  in  that  it  is  drawn  with  reference  to  the  line  of 
constructed  road,  as  the  base  thereof,  whereas  it  should  have  been 
drawn  at  right  angles  with  the  line  of  road  as  originally  located  under 
the  grant;  and  that  said  location,  if  allowed  to  stand,  will  result 
greatly  to  the  prejudice  of  the  petitioner  in  the  matter  of  the  lands 
thereby  designated  as  having  been  forfeited  by  said  act. 

It  is  further  set  forth  that,  on  April  18, 1890,  the  petitioner,  having 
obtained  knowledge  of  the  transmission  by  you  of  the  diagram,  or 
sketch,  aforesaid,  filed  in  your  of&ce  its  application  for  a  correction  of 
said  terminal  line  so  as  to  conform  to  the  law ;  that  by  office  decision  of 
July  17, 1890,  you  declined  to  consider  the  question  presented  by  said 
application,  and  dismissed  the  same,  on  the  ground  of  want  of  sufficient 
parties  to  the  record,  it  being  stated  that  there  was  nothing  to  show 
that  the  petitioner  was  authorized  to  represent  the  Marquette,  Hough- 
ton and  Ontonagon  Railroad  Company ;  .and  further,  that  any  applica- 
tion looking  to  areadjustinent  of  such  terminal  line  should  be  made  by 
said  railroad  company  to  the  Secretary  of  the  Interior ;  that  the  peti- 
tioner thereupon  filed  an  appeal,  which,  by  office  decision  of  September 
19, 1890,  you  declined  to  entertain,  for  the  same  reasons  set  forth  in  the 
decision  dismissing  the  application.  Copies  of  said  decisions,  with  siiii 
rejected  appeal,  are  filed  with  the  present  petition. , 

Ic  is  further  alleged  in  said  petition, 

that  notwithstanding  the  instractions  aooompanying  the  said  map  were  saonntceW 
to  and  received  the  approval  of  the  Honorable  Secretary  of  the  Interior,  yet  tliat  the 
proceeding  was  entirely  ex-parfe,  without  notice  to  any  one  interested,  or  a  hearing, 
and  that  as  matter  of  fact  neither  the  proper  location  of  said  terminal  line,  nor  the 
accoracy  of  the  Commissioner's  location  thereof,  nor  the  question  what  lands  had 
been  earned  by  location  and  constraction  was  presented  to,  considered  or  determined 
by  the  Honorable  Secretary ;  bat  that  his  approval  of  the  said  instructions  were 
made  in  the  usual  order  of  routine  business,  aud  upon  the  assumption  that  no  contro- 
versy as  to  its  accuracy  as  to  what  lauds  had  been  earned  existed  or  was  likely  to 
arise,  that  the  line  as  designated  was  correct  and  that  no  existing  vested  rights  were 
prejudiced  thereby. 

And  the  '^  petitioner  denies,  upon  information  and  belief,  that  the 
question  of  the  accuracy  of  this  line  or  of  what  lands  had  been  earned 
was  ever,  in  any  proper  sense  of  the  word,  presented  or  submitted  to 
the  Secretary,  for  consideration,  or  was  by  him  considered  or  decided. 

In  my  opinioui  the  correctness  of  the  location  of  said  terminal  line 
should  be  fuily  considered  by  the  Department,  giving  to  all  parties  ad- 
versely interested  an  opportunity  to  be  heard  upon  the  merits.    You 
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are  therefore  directed  to  certify  to  the  Department  the  record  in  said 
case,  inclnding  copies  of  letters  of  yoar  office  giving  instructions  to  the 
local  office  relative  to  the  status  of  the  lands  in  controversy.  The  local 
office  should  be  advised  to  take  no  action  relative  to  the  lands  in  con- 
troversy until  the  correctness  of  said  terminal  line  shall  have  been 
finally  abjudicated  by  the  Department. 


TIMBER  CITLTITRK  CONTEST— COMPIilANCE  WITH  LAW. 

KELSEY  V.  Babbeb. 

Tbe  failure  of  the  entryman  to  seoore  the  requisite  growth  of  trees  does  not  call  for 
cancellation,  where  such  resnlt  is  not  due  to  negligence  in  planting  and  onltiva- 
tion,  but  to  the  character  of  the  season,  and  seed  that  proved  defective. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offiee^  November  24, 1890. 

I  have  considered  the  case  of  James  M.  Kelsey  v.  Eber  Barber  on  the 
appeal  of  the  former  from  your  decision  of  February  11, 1889,  dismiss- 
ing bis  contest  against  the  timber  culture  entry  of  the  latter  for  the  W.  ^ 
of  NW.  i  and  W.  j  SW.  i  of  Sec.  U,  T.  17,  R.  20  W.,  Grand  Island  Ne- 
braska land  district. 

On  July  20, 1883,  Barber  made  timber  culture  entry  for  the  land,  and 
on  August  26, 1886,  Kelsey  filed  affidavit  of  contest  against  the  same, 
alleging — 

failure  to  plant  or  canse  to  he  planted,  up  to  this  date,  t(v  trees,  seeds,  nnts  or  cat- 
tings,  five  acres  of  said  tract  and  that  the  only  attempt  was  to  plant  not  to  exceed 
two  and  one-half  acres ;  that  the  cuttings  were  dead  when  planted ;  that  they  were 
not  cultivated  and  that  said  Barher  has  failed  to  cultivate  the  tract  according  to  law. 

The  time  for  the  hearing  was  set  for  October  16, 1886.  After  some 
preliminary  motions  and  delays  final  hearing  of  the  case  was  had  Janu- 
ary 27,  1887,  both  parties  being  present  in  person  and  by  attorney,  and 
upon  motion  for  continuance,  and  application  to  take  depositions  on  the 
part  of  the  claimant  being  overruled,  the  testimony  was  submitted  and 
on  April  22, 1887,  the  register  and  receiver,  upOn  consideration  thereof, 
decided  the  case  against  the  entryman  and  held  his  entry  for  cancella- 
tion. He  appealed  from  this  judgment  to  the  Commissioner,  where,  on 
February  11,  1889,  the  decision  of  the  local  office  was  reversed  and  the 
contest  dismissed,  from  which  ruling  the  contestant  appealed  to  this 
Department. 

The  testimony  is  quite  voluminous  and  discloses  the  fact  that  there  is 
a  good  deal  of  ill  feeling  on  the  part  of  the  contestant  and  his  witnesses 
against  the  entryman,  and  on  account  thereof,  there  is  a  great  deal  of 
irrelevant  matter  contained  in  the  record.  It  appears,  however,  that 
this  entryman  broke  in  the  first  year  of  his  entry  about  fifteen  acres,  and 
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raised  sod  cora  on  it ;  that  in  the  year  1885,  he  cnltivatcd  this  grouud 
and  had  some  ten  acres  more  broken  and  in  May  1886,  he  had  five  ami 
a  half  acres  plowed,  harrowed  and  marked  in  rows.  Some  three  and  a 
half  acres  of  this  gronnd  he  had  planted  to  cotton  wood  cattings  and 
the  remainder  to  box-elder,  cottonwood  and  other  tree  seeds. 

It  appears  that  the  season  of  1886  was  quite  dry  during  June  and 
July,  and  the  cuttings  did  not  do  well,  althou  gh  it  appears  that  he  gave 
the  ground  reasonably  good  cultivation.  The  seeds  did  not  germinate 
as  they  should  have  done,  but  there  is  evidence  tending  to  show  that 
the  seeds  grown  in  Custer  and  some  a4Jo  ining  counties  of  Nebraska  in 
1885  were  injured  in  some  way  and  did  not  grow  well. 

This  entryman  has  put  wire  fence  around  sixty  acres  of  the  land,  dug 
a  well  and  has  stock  on  the  land. 

I  think  he  has  manifested  good  faith  in  the  work  performed  and  it 
appears  to  have  been  owing  to  the  dry  season  and  defective  seeds  which 
were  not  easily  detected  except  by  trial,  th  at  he  has  not  more  growing 
trees  on  the  land. 

Your  decision  is  affirmed  and  the  contest  will  be  dismissed. 


HOMESTEAD  CONTEST— BESIDENCE— APPLICATION. 

Patton  V.  Kellby. 

Residence  can  not  be  established,  nor  maintained,  by  occasional  visits  to  the  land 
while  the  actual  home  of  the  claimant  is  elsewhere. 

An  application  to  enter  can  not  be  allowed  during  the  pendency  of  an  appeal  to  the 
Department  from  a  decision  holding  for  cancellation  the  existing  entry  of  another 
for  thd  land  in  qaestion. 

First  Assistant  Secretary  Chandler  to  the  Oammssioner  of  the  General 

Land  Office,  November  24, 1890. 

I  have  considered  the  appeal  of  Mrs.  Tempie  Kelley  (widow  of  John 
Kelley)  from  yonr  office  decision  of  Jane  1, 1889,  in  which  you  held  for 
cancellation  homestead  entry  No .  8168,  made  by  said  John  Eelley, 
December  20, 1886,  upon  theNW.  J  of  Sec.  26,  T.  4  8.,  B.  67  W.,  Denver, 
Colorado. 

It  appears  that  a  pre-emption  filing  was  made  by  him  upon  the  tract, 
March  29, 1884,  and  transmuted  to  a  homestead  entry  on  the  date  above 
given. 

On  June  27,  1887,  Ambros  E.  Patton  filed  in  the  local  office  his  affi- 
davit of  contest,  charging  claimant's  abandonm  ent  of  the  land  for  more 
than  six  months  since  making  the  entry. 

After  due  notice,  the  hearing  was  had  and  the  register  and  receiver 
found  that  claimant  ^'  has  not  established  and  retained  his  residence  as 
required  by  law,''  and  recommended  that  the  entry  be  canceled ;  and  by 
your  said  decision  you  affirm  that  judgment. 
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I  have  carefully  examined  the  evidence,  and  find  it  substantially  and 
correctly  set  forth  in  your  opinion. 

It  shows  that  claimant's  real  home  after  making  the  entry  was  in 
Denver,  Colorado,  where  he  was  engaged  in  the  saloon  business.  More- 
over, he  voted  in  that  city,  and  his  alleged  residence  on  the  tract  was 
nothing  more  than  visitations  to  keep  u])  an  appearance  of  residence. 
It  can  hardly  be  said  that  he  abandoned  his  residence  on  the  tract,  for 
the  reason  he  never  established  it  there.  He  was  doubtless  in  poor 
health,  and  it  may  be  conceded  that  he  could  not  make  a  living  on  the 
land,  and  was  compelled  to  seek  employment  elsewhere;  but  this  can 
not  excuse  his  lack  of  compliance  with  the  law  in  the  matter  of  resi- 
dence. His  house,  ten  by  twelve  feet ;  was  built  with  four  posts  roughly 
boarded;  it  bad  no  floor  and  no  window,  and  the  furniture  placed 
therein  he  says  consisted  alone  of  ^^  a  chair,  stove,  dishes  and  bed." 
This  shows  very  meagre  preparations  for  housekeeping,  and  demon- 
strates a  lack  of  good  faith — ^taken  in  connection  with  the  other  ad- 
mitted fact  that  he  lived  in  Denver.  Your  said  decision  canceling  the 
entry  is  accordingly  affirmed. 

It  appears  that  on  July  10, 1889,  Mrs.  Kelley,  widow  of  the  entryman, 
appealed  from  your  said  judgment  of  June  1,  1889,  and  on  August  8, 
1889,  Eva  H.  Patton,  widow  of  contestant,  Ambros  E.  Patton,  (the  latter 
having  died  since  your  decision),  filed  an  application  to  be  allowed  to 
make  homestead  entry  of  the  land  in  question.  The  register  and  re- 
ceiverrejected  this  application,  because  the  tract  was  covered  by  Kelley's 
entry.  Mrs.  Patton  appealed,  and  on  October  7, 1889,  you  sustained  the 
action  of  the  local  officers,  saying : 

Kolley's  homestead  entry  was  not  canceled  by  office  letter  ''H^^  of  Jnne  1,  1889, 
and  as  long  as  it  remains  of  record,  it  is  a  bar  to  the  appropriation  of  the  land  by 
any  other  person. 

She  made  this  application  so  as  to  be  first  on  record,  and  thus  ^^  reap 
the  benefits  of  the  contest  made  by  her  husband,  providing  the  Secre- 
tary of  the  Interior  affirms  the  decision  of  the  Commissioner.'^ 

Your  decision  ^<  held  the  entry  for  cancellation  ^  and  directed  notice 
to  be  given  to  Kelley  of  "  his  right  of  further  appeal."  His  widow  ex- 
ercised this  right  before  Mrs.  Patton  applied  to  enter  the  land,  and  Mrs. 
Kelley's  appeal  removed  th  e  case  from  your  jurisdiction,  and  susi)ended 
all  action  touching  the  disposition  of  the  land,  until  the  case  should  be 
finally  decided  by  this  Department.     Saben  v,  Amundson,  9  L.  D.,  578. 

It  is  insisted  that  your  said  decisi  on  had  the  effect  of  canceling  the 
entry,  and  that  the  land  thereby  became  subject  to  entry,  and  the  case 
of  John  H.  Heed  (6  L.  D.,  5G3)  is  cited  as  authorit3\ 

This  ca^e,  however,  differs  from  the  Reed  case,  in  this :  that  prior  to 
Mrs.  Patton's  application  to  enter,  the  case  was  appealed  to  this  Depart- 
ment, and  thus  the  jurisdiction  of  the  local  office  was  removed ;  whereas, 
in  the  Eeed  case  no  appeal  was  taken  from  the  judgment  of  cancella- 
tion, and,  although  it  was  held  that  the  expiration  of  the  sixty  days 
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was  not  essential  to  tbe  finality  of  liie  judgment,  yet  the  proper  prac- 
tice would  be  not  to  allow  another  entry  of  record  until  the  time  al- 
lowed for  appeal  had  expired,  or  the  entry  had  been  canceled  by  the 
appellate  tribunal.  But  the  filing  of  the  appeal  within  the  sixty  days 
suspended  the  judgment  of  cancellation  and  operated  to  reserve  the 
land  from  further  disposition  until  the  final  decision  upon  the  ap|>eal  as 
effectually  as  if  the  judgment  of  cancellation  had  not  been  rendered. 

For  the  reasons  above  given,  Mrs.  Patton's  application  was  properly 
rqected,  and  her  appeal  is  hereby  dismissed. 


RAILBOAD  GRANT    PRE-EMPTION  CLAIM    8ETTLEBCENT  BIGHT. 

9 

Northern  Pacific  B.  B.  Go.  v.  Dxtnham  et  al. 

Land  covered  by  a  prima  facie  valid  pre-emption  filing,  at  date  of  withdrawal  on  gen- 
eral ronte,  is  excepted  thereby  from  tbe  operation  of  snch  witbdrawal. 

The  occupancy  of  land  at  definite  location,  by  one  who  holds  nnder  and  by  virtne  of 
the  company's  title,  and  asserts  no  right  nnder  the  settlement  laws,  will  not  de- 
feat the  attachment  of  the  grant. 

Secretary  iloble  to  the  OommisHoner  of  the  General  Land  Office^  November 

24, 1890. 

This  record  presents  the  appeal  of  the  Northern  Pacific  Bailroad  com- 
pany from  your  office  decision  of  January  21, 1888,  in  the  case  of  said 
company  against  Elijah  Dunham  and  Fred  T.  Kegler,  involving  the  SW. 
J,  Sec.  35,  T.  12  N.,  R.  20  W.,  Helena,  Montana. 

Kegler  made  homestead  entry  for  the  tract  on  July  7, 1885.  On  June 
5, 1886,  he  published  notice  of  intention  to  make  proof  in  support  of 
such  entry  against  the  allowance  of  which  protests  were  filed  by  Dun- 
ham. 

In  pursuance  of  said  notice  Kegler's  proof  was  made  before  the  clerk, 
of  the  district  court  for  Missoula  county,  on  July  17, 1886,  when  both 
X>arties  appeared  with  counsel  and  submitted  testimony. 

Upon  tbe  evidence  adduced  the  local  officers  rendered  separate  opin- 
ions. The  register  found  that  Kegler's  entry  should  be  passed  to  patent 
and  the  receiver,  that  the  same  should  be  canceled. 

No  further  action  appears  to  have  been  taken  by  the  said  parties  and 
on  January  19, 1887,  the  local  office  transmitted  tbe  record. 

Thereupon  your  office  by  the  decision  appealed  from  finding  the  only 
question  presented  to  be  ^'  as  to  the  right  if  any  of  the  company  "  de- 
clined to  consider  the  respective  claims  of  Dunham  and  Kegler  and  re- 
jected the  company's  claim  to  the  tract  involved. 

From  the  said  decision  it  appears  that  the  tract  *'  is  within  the  forty 
mile  limits  of  the  grant  to  said  company  by  act  of  July  2, 1864  (13  Stat., 
365),  as  shown  by  map  of  general  route  filed  February  21, 1872,  and  by 
map  of  definite  location  filed  July  6, 1882,  at  which  dates  respectively 
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the  withdrawal  for  the  company  took  effect  and  its  right  to  lands  in  the 
granted  limits  attached." 

The  records  show  that  on  November  17, 1870 ,  John  Silverthom  filed 
declaratory  statement  alleging  settlement  on  the  tract  April  1, 1870, 
aad  that  William  Ghnrch  filed  in  like  manner  on  March  23, 1872,  alleg- 
ing settlement  Aagast  4, 1871. 

It  appears  that  Danham  having  bonght  the  improvements  of  a  prior 
occupant  went  on  the  land  in  the  spring  of  1875,  that  he  has  since  con- 
tinned  to  live  thereon  and  that  his  improvements  valued  at  $1,500 
consist  mainly  of  a  log  house  about  eighteen  by  forty-two  feet,  a  frame 
house  sixteen  by  eighteen  feet,  stable,  chicken  house,  fencing  and  about 
thirty-five  acres  cultivated. 

Dunham  subsequently  bought  the  land  from  said  company  for  $480 
and  the  same  was  conveyed  to  him  by  deed  acknowledged  February  18, 
1885. 

Dunham  had  borrowed  the  said  purchase  money  from  Eegler  to  whom 
he  executed  for  the  same,  a  mortgage  on  the  tract  dated  January  27, 
1885. 

During  April  or  May  following,  Eegler  hearing  that  the  company's 
title  to  the  land  was  doubtful,  made  said  homestead  entry  Ij^erefor. 

Eegler's  proof  sets  out  that  with  his  wife  and  two  children  he  resided 
on  the  land  continuously  from  about  September  25, 1885,  and  that  his 
improvements  valued  at  $2,200  comprise  a  frame  house,  bam,  corral, 
fencing,  water-ditch  and  four2;een  and  a  half  acres  cultivated. 

Your  office  found  that  the  land  was  excepted  from  the  withdrawal  on 
general  route  by  the  filings  of  Silverthorn  and  Church  and  also  from 
the  operation  of  the  grant  at  the  date  of  definite  location  by  the  ^^  set 
tiement,  occupation  and  residence  ^  of  Dunham. 

The  said  filings  being  of  record  and  prima  facie  valid  at  the  date  of 
the  withdrawal  on  general  route  it  was  correctly  held  by  your  office  that 
they  operated  to  except  the  land  therefrom.  Malone  v.  Union  Pacific 
Bailway  Go.  (7  L.  D.,  13),  Northern  Pacific  Bailroad  Oompany  v.  Sto- 
venour,  decided  June  7, 1890  (10  L.  D.,  645). 

I  cannot,  however,  agree  with  the  conclusion  that  the  occupancy  of 
Dunham  excepted  the  land  from  the  operation  of  the  grant  on  definite 
location. 

Prior  to  the  Eegler  entry  in  July,  1885,  Dunham  had  asserted  no 
claim  under  the  settlement  laws  to  the  tract  involved.  This  with  his 
said  purchase  of  the  same  shows  that  at  the  time  when  its  rights  under 
the  grant  attached  Dunham  was  occupying  the  land  under  and  by  vir- 
tue of  the  company's  title  and  with  the  obvious  intention  of  ultimately 
acquiring  the  same.  That  such  occupancy  could  not  prevent  the  at- 
tachment of  the  company's  rights  is,  I  think,  manifest. 

I  must,  therefore,  find  from  the  record  before  me  that  the  right  to  the 
land  in  question  passed  to  the  company  upon  the  definite  location  of 
its  line  of  road* 
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The  decision  appealed  from  is  accordingly  reversed.    The  said  case 
of  Dnnham  v.  Kegler  is  remanded  for  appropriate  action  by  your  office. 


CEBTIOBABI-APPBAI^BES  JUDICATA. 

BOBEBT  H.  StEEYES. 

Certiorari  will  not  lie  where  the  right  of  appeal  to  the  Department  is  lost  through 
failnre  to  appeal  from  the  decision  of  the  local  office. 

An  application  for  certiorari  will  not  be  granted  if  it  appears  that  sabstantial  Justice 
has  been  done  in  the  disposition  of  the  case  below. 

The  issuance  of  a  final  certificate  by  the  local  office,  can  not  be  set  up  by  the  entry- 
man  as  an  adjudication  that  precludes  such  office  from  rendering  a  decision  on  a 
hearing  subsequently  ordered  by  the  Qeneral  Land  Office. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offlcej  November 

24, 1890. 

Bobert  H.  Steeves  has  applied  for  a  writ  of  certiorari  directing  your 
office  to  certify  to  the  Department  the  record  of  proceedings  in  the  case 
of  the  St.  Paul  &  Dnluth  Bailroad  Oompany  v.  said  Steeves  (and 
others),  involving  the  BE.  ^  of  the  NE.  |  of  Sec.  3,  T.  36,  K.  26,  Taylors 
Falls  land  district,  Minnesota. 

His  application  is  based  upon  the  allegation  that  yonr  office  decision 
of  August  20, 1890,  adverse  to  him,  in  summing  up  the  decision  of  the 
register  and  receiver,  stated  that  it  held,  /'  that  Steeves,  having  failed 
to  appear,  waived  his  claim,  and  that  final  certificate  should  be  issued 
upon  the  entry  of  Hoeilt,"  when  in  fact  these  eooaot  words  are  not  to  be 
found  in  said  decision  of  the  register  and  receiver. 

The  finding  of  the  local  officers  was  in  favor  of  Hoefk  and  against 
Steeves ;  and  in  liie  report  of  proceedings  at  the  hearing,  prefixed  to 
their  decision,  they  state  that  Steeves  did  not  appear.  So,  while  the 
language  quoted  and  objected  to  by  counsel  for  Steeves  is  not  a  literal 
extract  from  the  opinion  of  the  local  officers,  it  is  a  correct  summary  of 
the  facts. 

Applicant  contends  that  as  '^the  register  and  receiver  had  issued 
final  certificate  to  Steeves  a  year  prior  thereto"  (to  the  hearing),  *^so 
far  as  their  office  was  concerned  the  matter  as  between  Steeves  and 
Hoeft  was  res  judicata.^^  When  yonr  office  ordered  a  hearing  in  the 
case,  upon  the  conclusion  of  said  hearing  it  was  the  duty  of  the  local 
officers,  as  directed  by  yonr  office,  to  report  their  opinion  upon  the  evi- 
dence adduced ;  and  the  doctrine  of  res  judicata  has  no  application  in 
the  premises. 

it  appears  that  Steeves  failed  to  appeal  from  the  decision  of  the  local 
officers;  and  that  for  this  reason  his  application  to  appeal  from  your 
office  decision  of  August  30, 1890,  was  denied ;  hence  this  application 
for  certiorari.    But  as  the  right  of  appeal  from  yonr  office  was  lost  by 
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the  failure  to  appeal  from  the  decision  of  the  local  officers,  an  applica- 
tion for  writ  of  certiorari  will  not  lie  (Blake  v.  Rasp,  4  L.  D.,  277). 

The  application  might  very  properly  have  been  denied  because  not 
made  under  oath  (Bule  84  of  Practice) ;  also  because  no  copy  of  the  Com- 
missioner's decision,  complained  of,  is  furnished  (Smith  v,  Howe,  9  L.  D., 
648;  Lyman  G.  Dayton,  10  L.  D.,  159) ;  but  it  has  been  deemed  prefer- 
able to  consider  the  question  npon  its  merits.  Moreover,  ^^applica- 
tion  for  certiorari  will  not  be  granted  if  substantial  justice  has  been 
dontf'  (Reed  v.  Gasner,  9  L.  D.,  170 ;  Lyman  G.  Dayton,  10  L.  D.,  159 ; 
Stiles  V.  Newman,  10  L.  D.,  491 ;  Beuben  Spencer,  3  L.  D.,  503 ;  Dobbs 
Placer  Mine,  1  L.  D.,  565 ;  Tomay  v.  Stewart,  1 L.  D.,  570) ;  and  there  is 
no  showing— indeed,  no  allegation — ^in  the  case  at  bar  that  substantial 
justice  has  not  been  done. 

The  application  is  denied. 


COITTESTANT— PBBFBRENCE  BIGHT^NOTICE  OF  CAKCBLLATIOK. 

EiBBE  V.  Bates  et  al. 

The  sacceesfhl  contestant  is  entitled  to  thirty  days  from  the  receipt  of  notice  of  can- 
cellation within  which  to  exercise  the  preference  right  of  entry. 

The  entry  of  an  intervening  claimant  mnst  he  canceled  if,  after  dne  <4iotice,  he  fails 
to  show  sufficient  canse  why  the  right  of  the  snccessfol  contestant  should  not  be 

recognized.  ^ 

* 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  ike  General 

Land  Office,  November  21, 1890. 

I  have  considered  the  case  of  Everett  W.  Eibbe  t?.  Franklin  H.  Bates 
and  John  J.  Caldwell  on  the  appeal  of  Caldwell  from  the  ruling  an- 
nounced in  your  office  letter  *<  H  "  of  April  6, 1889,  to  the  effect  that 
Eibbe  would  be  allowed  to  make  entry  for  the  N.  ^  SE.  ^  and  SW.  ^ 
SE.  4  and  SB.  J  SW.  J  of  Sec.  10  T.  17  S.,  R.  86  W.,  Wa-Keeney,  Kan- 
sas land  district,  and  that  the  entry  of  Caldwell  for  said  land  would  be 
canceled. 

Your  said  letter  sets  forth  substantially  the  record  and  history  of  the 
case. 

It  was  held  In  case  of  Robertson  v.  Ball  et  al.^  (10  L.  D.,  41),  that 
the  successful  contestant  is  entitled  to  thirty  days  from  the  receipt  of 
notice  of  cancellation  within  which  to  exercise  the  preference  right  of 
entry.  It  was  also  held  in  that  case  that  notice  should  be  given  the  in- 
tervening entryman  to  show  cause,  if  any,  why  his  entry  should  not  be 
canceled,  where  the  contestant  applies  to  make  entry  within  the  time 
fixed  by  law,  and  a^  this  notice  has  been  given  and  no  sufficient  canse 
shown,  your  action  is  approved  and  your  instructions  to  the  local  officers 
as  per  said  letter  will  be  complied  with. 
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CONGRESSIONAL  GRANT— CERTIFICATION— JURISDICTION. 

Smith  et  al.  v.  Portage  Lake  and  Lake  Superior  Ship 

Canal  Co. 

Under  a  grant  that  does  not  require  the  issuance  of  patent,  the  certification  of  lands 
is  equivalent  to  patent,  and  divests  the  Department  of  all  jurisdiction  over  the 
lands,  or  the  title  thereto. 

Bach  a  certification  is  in  effect  a  decision  of  the  Department  that  the  lands  thus  certi- 
fied are  in  fact  suhject  to  the  grant,  and  the  validity  of  such  action  can  only  he 
questioned  in  the  courts. 

Secretary  Ifoble  ta  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 21, 1890. 

This  case  comes  before  the  Department  npoD  the  appeal  of  Angus 
Smith  and  others  from  the  decision  of  yonr  office,  rejecting  their  appli- 
cations, presented  at  the  local  office  in  January.  1887,  to  locate  Porter- 
field  scrip  npon  certain  tracts  of  land  which  had  been  selected  by  the 
Portage  Lake  and  Lake  Superior  Ship  Canal  Company,  under  the  grant 
of  March  3, 1865  (13  Stat.,  519),  and  which  were  approved  by  the  De- 
partment October  30, 1868. 

The  material  ground  of  error  alleged  is  in  holding  that  the  certificate  of 
these  lands  to  the  State  for  the  benefit  of  the  Canal  Company  vested  the 
title  in  the  State  for  the  benefit  of  the  company  and  deprived  the  Depart- 
ment of  all  jurisdiction  over  them.  The  reasons  assigned  in  support  of 
said  allegations  of  error  are— (1)  that  said  selections  were  not  nearest  to 
the  location  of  the  canal,  and  had  been  designated  as  <<  mineral  ^  before 
the  passage  of  the  act,  and  not  being  the  lands  granted,  the  certifica- 
tion of  the  Secretary  was  absolutely  null  and  void,  and  (2)  because  the 
certification  of  these  lands  is  not  equivalent  to  a  patent.   . 

The  act  of  March  3, 1865,  supra,  granted  to  the  State  of  Michigan,  for 
the  purpose  of  aiding  in  the  construction  of  said  canal,  two  hundred 
thousand  acres  of  land  in  the  upper  peninsula  of  said  State.  The  sec- 
ond section  of  said  act  is  as  follows : 

That  there  he,  and  hereby  is,  granted  to  the  said  State  of  Michigan,  for  the  pur- 
pose of  aiding  said  State  in  constructing  and  completing  a  harbor  and  ship-canal  to 
connect  the  waters  of  Lake  Superior  with  the  waters  of  Portage  Lake,  two  hundred 
thousand  acres  of  public  lands,  to  be  selected  in  subdivisions  agreeable  to  the  United 
States  survey,  by  an  agent  or  agents  appointed  by  the  governor  of  said  state,  subject 
to  the  approval  of  the  Secretary  of  the  Interior,  from  any  lands  in  the  upper  penin- 
sula of  said  State,  subject  to  private  entry  :  Provided^  That  said  selections  shall  be 
made  from  alternate  and  odd-numbered  sections  of  land  nearest  the  location  of  said 
canal  in  said  upper  peninsula,  not  otherwise  appropriated,  and  not  from  lands  des- 
ignated by  the  United  States  as  '  mineral*  before  the  passage  of  this  act,  nor  from 
lands  to  which  the  rights  of  pre-emption  or  homestead  have  attached. 

The  approval  of  these  selections  by  the  Secretary  of  the  Interior  was 
to  all  intents  and  purposes  a  decision  by  that  official  that  the  lands  so 
selected  were  the  odd  numbered  sections  nearest  the  location  of  said 
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canal,  not  otherwise  appropriated,  and  tbat  said  lands  were  sabject  to 
selection  under  the  terms  of  the  grant.  Although  this  certificatioD 
might  have  been  erroneous,  and  although  it  might  now  appear  that 
there  were  at  the  date  of  selection  lands  nearer  to  the  location  of  the 
canal  than  those  selected  which  had  not  been  appropriated,  yet  the  ap- 
proval and  certification  having  been  made  in  the  exercise  of  the  juris- 
diction of  the  Secretary  to  determine  whether  said  selections  were  un- 
appropriated lands  nearest  the  location  of  the  canal,  removed  from  the 
Department  all  fhrther  jurisdiction  over  those  lands,  and  the  validity 
of  said  certification  could  thereafter  only  be  questioned  in  the  courts. 

Whether  the  lands  selected  were  of  '<  lands  nearest  the  location  of 
said  canal  .....  not  otherwise  appropriated,''  was  a  question 
of  fact,  to  be  determined  by  the  Secretary,  and  that  determination  was 
made  by  his  approval  of  the  list  of  selections  and  the  certification 
thereof  to  the  State. 

The  act  excepted  from  the  grant  all  lands  <^  designated  by  the  United 
States  as  <  mineral '  prior  to  the  passage  of  this  act."  It  is  therefore 
contended  that,  as  these  lands  had  been  so  designated,  it  is  immaterial 
whether  they  actually  contained  mineral  or  not ;  that  if  they  had  been 
designated  as  mineral  prior  to  the  passage  of  the  act,  they  were  ex- 
pressly excepted  from  the  operation  of  the  grant,  and  the  certification 
of  such  lands  was  an  absolute  nullity.  The  language  of  the  act  will 
reasonably  bear  a  different  construction.  The  lands  may  at  one  time 
prior  to  the  passage  of  the  act  have  been  designated  as  mineral,  and 
yet  that  designation  may  also  have  been  changed  prior  to  the  passage 
of  the  act,  and  may  have  been  designated  and  known  to  be  non -mineral. 
I  do  not  think  the  mere  fact  that  the  lands  had  once  been  designated 
as  mineral  prior  to  the  passage  of  the  act  would  except  them  from  the 
operation  of  the  grant,  if  that  designation  had  been  afterwards  changed 
and  they  were  known  to  be  non-mineral  prior  to  that  date.  Withont 
determining  this  question,  it  is  sufficient  to  say  that  it  may  have  been 
presented  to  the  mind  of  the  Secretary  when  the  lands  were  certified, 
and  in  the  exercise  of  his  jurisdiction  to  determine  whether  the  lands 
had  been  properly  selected  the  statute  may  have  been  so  construed. 

It  appears  that  these  lands  had  at  one  time  been  designated,  in  com- 
mon with  a  large  tract  of  country  in  the  upper  peninsula  of  Michigan, 
as  mineral  lands,  but  in  1851  they  were  offered  at  public  sale  under  the 
proclamation  of  the  President.  No  information  is  contained  in  the  let- 
ter of  your  office,  or  in  the  appeal  and  argument  of  the  appellants,  as 
to  whether  these  lands  are  actually  mineral  in  character,  but  it  may  be 
assumed  that  they  are  not,  otherwise  they  would  not  be  subject  to 
these  locations,  even  if  they  were  public  lands.  Whether  the  true  char, 
acter  of  these  lands  had  been  ascertained  prior  to  the  date  of  the  grant, 
I  am  unable  to  determine,  but  from  all  the  facts  before  me  I  am  satis- 
fled  that  the  approval  of  these  selections  removed  from  the  Department 
all  further  jurisdiction  over  them,  and  there  was  no  error  in  the  decis- 
ion of  your  office  rejecting  said  applications. 
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The  granting  act  contains  no  provision  requiring  the  issnance  of  pat< 
eats  for  the  lands  selected,  bat  simply  that  said  selections  shall  be 
made  by  an  agent  or  agents  appointed  by  the  State,  subject  to  the 
approval  of  the  Secretary  of  the  Interior.  This  approval  is  the  only 
act  required  to  divest  the  government  of  the  title  to  the  land  selected^ 
and  to  invest  that  title  in  the  State,  and  it  is  therefore  the  equivalent 
of  patent.  Oarriques  v.  Atchison,  Topeka  and  Santa  Fe  Railroad  Com- 
pany, 6  L.  D.,  543 ;  Frasher  v.  O^Oonnor,  116  U.  S.,  102. . 

I  do  not  deem  it  necessary  to  take  any  action  in  this  decision  upon  the 
question  as  to  whether  any  steps  should  be  taken  looking  to  the  can- 
cellation of  this  certification  by  the  courts,  in  the  absence  of  direct 
action  thereon  by  your  office.  If  such  action  should  be  deemed  advisa- 
ble, it  may  be  i>resented  hereafter. 

Your  decision  is  affirmed. 


MOTION  POB  REVIEW. 

Obawfobd  v.  Febouson. 

Motion  for  the  review  of  the  departmental  decision  rendered  March 
7, 1890, 10  L.  D.,  274,  denied  by  Secretary  Noble,  November  22, 1890. 


FBE-EMPTION-SETTLEMEKT  BIGHTS-SECTION  9969  B.  S. 

OBVIS  V.  BiBTGH  ET  AL. 

A  BetUement  on  land  that  is  under  reservation  confers  no  right  of  pre-emption,  and  if 
the  settler  dies^  while  the  land  is  in  snch  condition,  his  heirs  have  no  right  thereto 
that  can  be  perfected,  nnder  section  2269  of  the  Bevised  Statntes,  after  the  land 
is  restored  to  the  pnblic  domain. 

The  right  to  amend  a  declaratory  statement  can  not  be  exercised  in  the  presence  of 
a  valid  intervening  adverse  claim. 

Fir$t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  22, 1890. 

These  cases  involve  the  rights  of  the  several  parties  nnder  their  con- 
flicting claims  to  the  S.  i  SW.  i,  NW.  J  SW.  J  and  SW.  J  N  W.  i  of 
Sec  22,  T.  45  N.,  B.  8  W.,  N.  M.  P.  M.,  LakeOity,  Colorado,  embraced  in 
the  declaratory  statement  of  Lewis  F.  Orvis,  as  administrator  of  the  es- 
tate of  A.  H.  Jarvis,  deceased. 

The  first  case  arose  npon  the  application  of  Martin  Birtch  to  make 
final  proof  under  his  declaratory  statement,  covering  the  S.  i  of  the 
SW.  1  of  said  Sec.  22,  and  other  land  in  Sec.  27,  which  was  offered 
November  27, 1886,  when  Orvis,  administrator,  appeared  and  protested 
against  the  allowance  of  said  proof,  on  the  groand  of  prior  settlement 
as  to  the  8.  i  of  the  SW.  |  of  Sec.  22. 
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The  second  case  arose  opou  the  application  of  Orvis,  administrator, 
to  make  final  proof  in  sapport  of  the  claim  of  the  heirs  of  A.  H.  Jarvis, 
deceased,  for  the  land  covered  by  the  declaratory  statement  of  Orvis, 
adm'r,  aforesaid,  which  was  offered  March  14, 1887,  when  Birtch,  Wil- 
liam Bothwell,  and  James  W.  Anstin,  each  protested  against  the  allow- 
ance of  the  entry  for  said  heirs,  denying  their  right  to  make  entry  of 
said  tract  The  claims  of  the  several  protestants  under  their  respective 
filings  conflicted  with  the  claim  of  Orvis,  administrator,  as  follows : 

The  conflict  between -Orvis,  administrator,  and  Birtch  is  as  to  theS.  } 
of  the  S W.  i  of  Sec.  22,  and  between  Orvis,  administrator,  and  Both- 
well  and  Anstin  it  is  as  to  the  NW.  i  of  the  SW.  i  and  the  S  W.  ^  of  the 
N  W.  J  of  said  section. 

On  March  16, 1887,  the  local  officers  rendered  a  decision  in  favor  of 
Birtch,  and  on  April  4,  thereafter,  Orvis  filed  a  motion  for  review  thereof 
and  at  the  same  time  asked  to  amend  his  declaratory  statement  so  as  to 
claim  the  land  in  his  own  right  instead  of  as  administrator.  On  April 
18, 1887,  the  local  officers  overruled  both  motions,  and  on  April  20,  they 
passed  upon  the  final  proof  submitted  by  Orvis,  and  rendered  judgment 
denying  his  right  to  make  entry  of  the  laud,  either  as  administrator  of 
the  estate  of  Jarvis,  or  in  his  own  right,  and  the  entire  record  was  trans- 
mitted to  your  office.  From  the  action  of  the  local  officers  Orvis  ap- 
pealed, both  as  administrator  of  the  estate  of  Jarvis  and  in  his  individual 
right 

On  May  4, 1889,  you  affirmed  the  action  of  the  register  and  receiver 
rejecting  the  proof  of  Orvis  in  the  case  of  Orvis,  administrator,  v.  Birtch, 
and  in  rejecting  the  application  of  Orvis  to  amend  so  as  to  claim  in  his 
own  right,  and  held  his  filing  for  cancellation,  also  upholding  their  de- 
cision allowing  the  proof  of  Birtch  in  the  case  of  Birtch  et  aL  v.  Orvis. 
From  this  judgment  Orvis,  administrator,  appealed,  assigning  the  fol- 
lowing grounds  of  error : 

First.  In  holding  that  on  May  24th;  1886,  there  was  no  right  of  preemption  exist- 
ing in  Orvis  as  administrator  of  the  estate  of  Jarvis,  deceased. 

Second.  In  holding  that  on  May  24,  16SG,  there  were  no  rights  existing  In  the  bein 
of  Jarvis,  deceased,  by  reason  of  their  long  and  continued  residence,  which  coald 
antedate  the  claimed  rights  of  Birtch. 

Third.  In  denying  Orvis'  application  to  amend  his  declarator^'  statement  to  read 
in  his  own  right,  as  such  privilege  is  clearly  due  him  by  reason  of  his  prior  settle- 
ment and  claim  to  the  land  in  conflict,  and 

Fourth.  In  holding  either  as  a  matter  of  fact  or  of  law  that  Birtch,  Rothwell  or 
Austin,  or  either  of  them,  had  any  rights  which  could  defeat  Orvis,  either  in  his  own 
right,  or  in  his  administrative  capacity.  The  contrary  is  shown  by  the  facts  in  the 
testimony  and  law  cited  in  our  brief. 

The  eontrolling  issue  in  this  case,  so  far  as  it  aftects  the  claim  of  the 
heirs  of  Jarvis,  is,  whether  a  settlement  made  on  land  not  subject  to 
settlement  and  entry  by  or.e  who  dies  while  the  land  is  so  reserved, 
will  entitle  the  heirs  of  such  settler  to  the  right  to  make  pre-emption 
entry  of  said  land  after  its  restoration  to  the  public  domain,  by  virtue 
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of  such  settlement,  ander  the  proviaioDS  of  eectioD  2269  of  the  Bevised 
fitatates,  whioh  reads  as  follows : 

Where  a  party  entitled  to  claim  the  benefits  of  the  pre-emption  la  we  dies  before 
consammating^  his  claim,  by  filing  in  dae  time  all  the  papers  essential  to  the  estab- 
lishment of  the  same,  it  shall  be  competent  for  the  executor  or  administrator  of  the 
estate  of  snch  party,  or  one  of  the  heirs,  to  file  the  necessary  papers  to  complete  the 
same ;  bnt  the  entry  in  snch  cases  shall  be  made  in  favor  of  the  heirs  of  the  deceaPsed 
pre-emptor,  and  a  patent  thereon  shall  canse  the  title  to  innre  to  such  heirs,  as  if 
their  names  had  been  specially  mentioned. 

The  material  facts  in  this  case  are  fully  and  correctly  set  forth  in  the 
decision  of  your  office  of  May  4, 1889,  from  which  this  appeal  is  taken. 
By  reference  thereto,  it  apx>ears  that  the  land  was  originally  within  the 
Ute  Indian  reservation,  and  so  continaed  until  the  act  of  Jane  15, 1880 
(21  Stat.,  199),  .when  it  was  set  apart  for  the  benefit  and  enjoyment  of 
the  people  as  a  pnblic  park.  This  last  reservation  continued  until  it 
was  restored  to  the  public  domain  by  the  act  of  May  14, 1884  (23  Stat, 
22).  It  further  appears  that  Jarvis  moved  on  the  land,  August  3, 1877, 
while  it  was  so  reserved,  and  continued  to  reside  thereon  with  his  wife 
and  child,  and  to  improve  the  tract  until  February  14, 1879,  when  he 
died.  His  widow  and  child  continued  to  reside  upon  the  land,  and  in 
June,  1882,  she  married  Orvis,  who  took  up  his  residence  on  the  tract, 
and  continued  the  same  up  to  the  time  of  hearing,  March  14, 1887. 

The  exemption  of  this  tract  from  pre-emption  or  settlement  by  reason 
of  its  being,  first,  a  part  of  the  Ute  Indian  reservation  and  its  subse- 
quent dedication  as  a  public  park  for  the  benefit  of  the  people,  existed 
at  the  date  of  Jarvis'  settlement,  and  continued  to  be  so  reserved  until 
May  14, 1884,  supra^  when  it  was  restored  to  the  public  domain ;  but 
the  subdivisional  plat  of  survey  was  not  filed  in  the  local  office  until 
April  24, 1886. 

Not  only  was  this  land  exempt  from  pre-emption  entry  or  settlement 
under  the  general  law,  by  reason  of  such  reservation  (2258  Bevised 
Statutes),  but  the  act  of  June  15, 1880,  supraj  expressly  reserved  this 
land  from  settlement,  occupancy  or  sale,  and  declared  that  all  persons 
who  locate  or  settle  upon  or  occupy  any  part  of  said  land  are  trespass- 
ers, and  provide  for  their  removal. 

Jarvis  died  in  1879,  while  the  land  was  in  reservation,  and  having 
acquired  no  right  himself  by  virtue  of  his  settlement,  he  had  <^  no  estate 
in  the  land  that  he  can  devise  by  will,  or  which,  in  case  of  his  death, 
will  pass  to  his  heirs  at  law."    Buxton  v.  Traver,  130  U.  S.,  232. 

If  the  heirs  of  Jarvis  have  any  right  by  virtue  of  his  settlement,  it 
must  be  under  section  2269  of  the  Bevised  Statutes. 

But  in  the  ca«e  of  Buxton  v.  Traver,  supra,  it  was  held  that  <<  Section 
2269  of  the  Bevised  Statutes  has  no  application  to  the  case  of  a  settler 
who  dies  before  the  time  arrives  when  the  papers  necessary  to  establish 
a  pre-emption  right  can  be  filed."  This  ruling  is  directly  decisive  of  the 
question  involved  in  the  case  at  bar,  and  it  must  be  controlled  thereby. 

The  rule  invoked  by  appellant|  to  the  effect  that,  although  a  person 
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can  acqnire  no  rip^ht  against  the  government  by  settlement  npon  segre- 
gated or  reserved  lands,  yet  as  between  snob  settlers  and  anodier  claim- 
ant priority  of  settlement  will  be  considered,  can  only  apply  where 
adverse  claimants  having  the  right  to  enter  are  on  the  land  claiming  it 
at  the  time  when  it  is  restored  to  the  public  domain,  and  becomes  sub- 
ject to  settlement  and  entry. 

At  the  time  this  land  became  subject  to  settlement  and  entry,  the 
widow  of  Jarvis  had  married,  and  her  child  was  a  minor.  Neither  she 
nor  the  child  was  then  qualified  to  make  entry,  but  Orvis,  if  otherwise 
qualified,  might  by  virtue  of  his  settlement  at  that  time  have  filed  for 
the  land  in  his  own  right,  and  the  question  of  priority  .would  then  have 
been  between  himself  and  Birtch,  as  to  one  part  of  the  tract,  and  be- 
tween himself  and  Austin  and  Eothwell,  as  to  the  other.  But  he  failed 
to  file  a  declaratory  statement  in  his  own  name,  and  when  he  applied  to 
amend  his  filing  so  as  to  claim  the  tract  in  his  individual  right,  the  right 
of  Birtch,  Austin  and  Bothwell  had  attached  by  their  filings,  made 
within  three  months  from  the  filing  of  the  township  plat  in  the  local 
office,  and  the  application  to  so  amend  his  declaratory  statement  was 
therefore  properly  rejected. 

*  I  find  no  error  in  the  decision  of  your  office,  and  it  is  affirmed  upon 
each  and  all  of  the  points  therein  decided. 


PBACTICE— PETITION  FOR  RE-REVIEW. 

Beeves  v.  Emblen. 

A  petition  for  le-review  that  presents  no  saggestions  of  facts,  or  points  of  law,  that 
have  not  already  been  considered  in  the  case  will  not  be  granted. 

Secretary  Noble  to  the  Commissioner  of  the  Gerieral  Land  Office^  Ifavem* 

ber  24, 1890. 

I  have  considered  the  petition  filed  by  Bufiis  H.  Thayer,  attorney  for 
George  F.  Emblen  (not  Beeves,  as  stated  in  your  office  letter  dated 
June  11, 1890),  asking  for  reconsideration  of  the  decision  of  the  Depart- 
ment, dated  May  23,1890  (10  L.  D.,  600),  in  the  case  of  David  W. 
Keeves  v.  George  P.  Emblen,  involving  the  NW  J  of  Sec.  23,  T.  2  N., 
li.  48  W.,  Denver,  Colorado,  in  which  the  Department  refused  to  review 
and  change  the  departmental  decision  dated  November  27, 1889  (9  L. 
D.,  584),  declining  to  revoke  the  decision  of  your  office  ordering  a  hear- 
ing upon  the  contest  affidavit  tiled  by  said  Beeves  against  Emblen's 
commuted  homestead  entry  No.  11,579  of  said  land. 

The  ground  of  said  petition  for  review  is,  that  the  Department  erred 
in  not  finding  that  the  allegations  in  the  contest  affidavit  of  said  Beeve<i 
were  identical  with  the  allegations  in  the  former  contest  of  McCno 
against  said  entry,  which  having  been  finally  a^udicated  in  favor  of 
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the  entryman,  was  conclasive  against  any  sabsequent  contest  based 
upon  tbe  same  allegations. 

The  record  shows  that  apon  the  petition  of  Emblen  a  writ  of  certio- 
rari was  awarded,  directed  that  the  record  in  the  case  of  Eeeves  v.  Em- 
blen, and  also  in  the  case  of  Frank  McOue  against  Emblen,  involving 
the  latter's  homestead  entry,  decided  September  15,  1888,  ^<be  trans- 
mitted to  the  Department  for  consideration."  (8  L.  D.,  444.)  It  was 
expressly  stated  in  said  decision  granting  the  certiorari  that,  ^^  it  does 
not  clearly  appear  that  the  charges  contained  in  the  contest  of  McGue 
cover  all  the  gronnds  alleged  in  Beeves'  contest,"  and  the  writ  was 
allowed,  because  of  the  allegation  of  the  applicant  that  he  ^^met  and 
overcame  each  and  every  charge  that  is  now  made  by  Eeeves,"  and 
also  becaose  ^^  proof  might  have  been  ofifered  in  said  case  upon  all 
issues  presented  in  Beeves'  contest." 

Upon  the  transmission  of  the  record,  the  Department,  on  !November 
27, 1889  (9  L.  D.,  584),  after  reciting  the  record  facts,  and  referring 
specially  to  the  decision  of  the  Department  holding  that  ^'  Emblen 
should  not  be  required  to  defend  against  charges  that  had  previously 
been  in  issue  and  passed  upon  by  the  Department,"  stated  that  the 
record  had  been  carefully  examined,  and  nothing  appears  that  indicates 
an  abuse  of  the  discretion  of  the  Commissioner  in  ordering  said  hear- 
ing, nor  was  there  such  a  state  of  facts  as  would  justify  the  Department 
in  interfering  with  said  order  directing  a  hearing. 

The  decision  of  the  Department  granting  said  writ  does  not  purport 
to  decide  upon  the  merits  of  the  question  only  so  far  as  to  direct  that 
the  record  be  transmitted  for  the  consideration  of  the  Department. 

The  departmental  decision  of  I^ovember  27,  1889,  quotes  from  your 
office  decision  of  January  17, 1889,  giving  the  allegations  of  Beeves' 
contest,  which  are  precisely  the  same  as  those  contained  in  the  certified 
copy  of  the  contest  affidavit  of  Beeves,  filed  by  said  Emblen  with  his 
said  petition.  Afterwards,  Emblen  filed  a  motion  for  review  of  said 
departmental  decision,  alleging  that  "  the  question  in  issue  was  over- 
looked," and  that  the  Department,  not  having  a  copy  of  Beeves'  affida- 
vit of  contest,  could  not  have  had  an  accurate  knowledge  of  its  contents. 
But  the  Department  denied  the  motion,  and  held  ^'tbat  the  question  as 

to  the  charges  in  these  two  contests  being  the  same was  not 

overlooked,  but  was  carefully  considered,"  and  that  there  was  "  no  good 
reason  for  setting  aside  the  decision  complained  of." 

The  petition  for  re-review  presents  no  suggestions  of  fact,  or  points 
of  law,  which  have  not  already  been  considered  in  the  case,  and  there- 
fore it  can  not  be  granted.  Neff  v.  Cowhick,  8  L.  D.,  Ill ;  Dayton  v. 
Dayton,  9  L.  D.,  93;  Anderson  et  al.  v.  Byam  et  aL,  id.,  295;  Frost  et 
oL  V,  Wenie,  id.,  588 ;  Spicer  et  al.  v.  Northern  Pacific  B.  B.  Co.,  11  L. 
D.  349. 

Besides,  upon  a  careful  examination  of  the  record,  no  error  appears 
in  the  departmental  decision  sought  to  be  revoked.  Said  petition  is 
therefore  dismissed. 

2497— YOl,  u 3X 
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BAILBOAD  ORANT--WrrHDRAWAL--SETTIJSM]ENX  BIGHTfiMmi^SCTIOV. 
NOBTHEBN  PACIFIO  B.  B.  OO.  V.  EDWABD  MiLLER. 

A  Talid  settlement  right,  existing  at  date  of  withdrawal  on  general  roate,  ezeepti 
the  land  oovered  thereby  from  the  operation  of  said  withdrawal,  and  auch  land 
is  thereafter  open  to  settlement  or  entry  by  the  first  legal  applicant. 

The  existence  of  a  valid  settlement  claim  at  date  of  definite  location  excepts  the 
land  included  therein  from  the  grants  and  the  failure  of  the  settler  to  place  his 
claim  of  record  cannot  be  called  in  question  by  the  company. 

No  rights  are  acquired  by  the  "  selection  "  of  land  within  granted  limits,  as  the  right 
of  the  company  is  determined  by  the  status  of  the  land  at  the  date  the  grant  be- 
comes effective  by  definite  location. 

Secretary  Noble  to  the  Oommissioner  of  the  Oeneral  Land  Qffleej  November 

24,  1890. 

I  have  considered  the  case  of  the  Northern  Pacific  QailroadOompany 
V.  Edward  Miller,  as  presented  by  the  appeal  of  the  former  firom  tbe 
decision  of  your  office,  dated  March  23, 1889,  rejecting  its  claim  to  the 
S Wi  of  the  SWi  of  Sec  19,  T.  13  N.,  B.  19  W.,  Helena,  Montana. 

The  facts  are  folly  set  out  in  said  decision,  flx>ni  which  it  appears  that 
said  tract  is  in  an  odd-nnmbered  section  within  the  withdrawal  on  gen- 
eral rente  of  February  21,  1872,  and  also  within  the  primary  limits  of 
the  grant  to  said  company  by  act  of  Congress  approved  Jnly  2, 1864  (13 
Stats.,  365),  npon  the  filing  of  the  map  of  definite  location  on  Joly  6, 
1882;  that  on  September  18, 1871,  one  Dennis  EL  Batter  filed  pre-emp- 
tion declaratory  statement  No.  1964,  for  certain  tracts  in  said  section 
alleging  settlement  thereon  September  14,  same  year,  and  on  July  29, 
1872,  filed  his  amendatory  declaratory  statement  No.  2726,  embracing 
the  tract  in  question,  alleging  settlement  on  the  same  day  as  in  his  first 
filing ;  that  on  November  9, 1885,  said  Miller  made  homestead  entry 
No.  2975,  of  the  SE^  of  the  N W^  and  the  E^  of  the  S  W^  of  said  sec- 
tion, alleging  settlement  ^^  in  May,  1878,"  and  on  April  8, 1886,  applied 
to  amend  said  entry  so  as  to  cover  the  tract  in  question,  which  was 
pending  when  ^<  The  Northern  Pacific  Railroad  Oompany  selected  the 
Wi  SWi,  19,  July  28, 1886,  list  No.  11;"  that  on  June  16,  1888,  your 
office  ordered  a  hearing  to  determine  the  status  of  said  tract  at  the  date 
of  said  withdrawal,  and  also,  at  the  date  of  the  definite  location  of  said 
road;  that  a  hearing  was  duly  had  at  which  both  parties  were  repre- 
sented, and,  upon  the  evidence  submitted  thereat,  the  local  officers 
found  that  said  tract  was  excepted  from  the  withdrawal  on  general 
route  by  the  settlement  of  said  Butler,  and  from  the  grant  by  the  set- 
tlement of  said  Miller,  and  <<  that  the  railroad  selection  should  be  can- 
celed and  Miller  allowed  to  amend  his  homestead  entry." 

On  appeal,  your  office  affirmed  the  findings  of  the  local  office  and  held 
said  <<  selection "  for  cancellation  to  the  extent  of  tbe  land  in  contro- 
versy. 
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It  is  insisted  by  the  company  in  its  appeals  that  it  ivas  error  to  hold 
that  ^^  the  pre-emption  of  Butler  excepted  the  tract  from  the  withdrawal 
on  general  roate,''  or  ^<  that  the  settlement  of  Miller  excepted  the  land 
firom  the  grant  on  definite  location ,"  and  it  is  claimed  that  the  land, 
upon  the  abandonment  by  Butler,  became  reserved  from  sale  and  entry, 
except  by  the  company,  under  the  provision  of  the  sixth  section  of  said 
granting  act.    This  contention  cannot  be  maintained. 

Said  granting  act  is  inprcesentij  and  the  withdrawal  on  general  route 
took  effect  upon  ^<  the  odd  sections  hereby  granted ''  at  the  date  thereof, 
and  if  the  odd  sections  or  any  part  thereof  were  excepted  from  said 
withdrawal,  then  they  became  subject  to  settlement  or  entry  by  the  first 
legal  applicant.  If  the  odd  sections  aia  not  mineral  and  are  <^  free  from 
pre-emption,  or  other  claims  or  rights  at  the  time  the  line  of  said  road 
is  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  Gommis- 
sioner  of  the  General  Land  Office,"  they  pass  under  the  express  terms 
of  the  grant  to  the  company.  (See  sections  3  and  6  of  the  granting 
act) 

But  it  must  be  held  that  the  valid  settlement  of  Butler  excepted  the 
tract  in  question  from  said  legislative  withdrawal  of  1872.  (Harris  r. 
Northern  Pacific  E.  E.  Co.,  10  L.  D.,  264 ;  Northern  Pacific  E.  E.  Co.  v. 
Evans,  7  L.  D.,  131,  and  the  numerous  departmental  decisions  therein 
cited.) 

Since  said  tract  was  settled  upon  and  occupied  by  said  Miller,  while 
the  same  was  subject  to  settlement  and  entry,  and  said  settlement  and 
occupancy  being  valid  and  continuing  at  the  date  of  definite  location, 
served  to  except  the  tract  from  the  grant  to  the  company,  and  the  fail- 
ure of  the  entryman  to  place  his  claim  of  record  cannot  be  called  in 
question  by  the  company.  (Northern  Pacific  E.  E.  Co.  v.  Kerry,  10  L.  D., 
290;  Northern  Pac.  E.  B.  Go.  v.  Eoberts,  id.,  427;  Northern  Pac.  E.  E. 
Co.  V.  Anrys,  8  L.  D.,  362). 

It  is  stated  in  your  office  decision  that  said  tract  was  ^^  selected ''  by 
the  company.  This  could  give  the  company  no  advantage,  for  the  rea- 
son  that  the  prior  application  of  Miller  to  amend  his  homestead  entry 
reserved  said  tract,  and  also  because  being  in  the  granted  limits  the 
land  either  passed  by  the  grant  to  the  company  or  was  excluded  there- 
from. (Eoeschlaub  v.  Union  Pac.  E.  E.  Co.,  6  L.  D.,  750 ;  Northern 
Pac  E.  E.  Go.  V.  Johnson,  7  L.  D.,  357). 

Upon  a  careful  examination  of  the  whole  record,  no  error  appears  in 
the  findings  of  the  local  office  and  the  conclusions  of  your  office.  Said 
decision  is  accordingly  affirmed. 
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TIMBEB  LANDS-ACT  OF  JUNE  3,  ISTS-JURISDICTION. 

United  States  v.  MoNTaoMESY  et  al. 

Timbered  land  that  is  fit  for  cnltivation  by  ordinary  agricultural  process,  when  the 
timber  is  removed,  is  not  sabject  to  entry  under  the  act  of  June  3, 1878. 

Until  patent  issues,  the  Department  has  authority  to  cancel  an  entry  on  sufficient 
proof  that  the  land  is  not  subject  to  such  appropriation,  or  that  the  entry  is  in 
fraud  of  the  law. 

Secretary  Ifoble  to  the  OommisHoner  of  the  Oeneral  Land  Office,  November 

24,  1890. 

I  have  considered  the  case  of  the  United  States  v.  J.  B.  Montgomery, 
E.  W.  Bingham,  H.  W.  Bogers,  Hamilton  Knott  and  Ziba  M.  La  Bae, 
as  presented  by  the  appeals  of  the  latter  from  the  decision  of  your  office, 
dated  June  21,  1888,  holding  for  cancellation  the  following  timber 
land  entries,  in  the  Vancouver  land  district,  in  the  State  of  Wash- 
ington, namely :  No.  2024,  of  the  S  W  \  of  Sec  10,  made  October  28, 
1882,  by  said  Montgomery  j  No.  2025,  of  the  S  i  of  NB  i  and  N  J  of  SE  4 
of  Sec.  10,  made  December  13,  1882,  by  said  Bingham ;  No.  2046,  of 
the  W  J  of  NE  i  and  E  J  of  NW  \  of  Sec.  22,  made  December  13, 
1882,  by  said  Rogers;  No.  2132,  of  the  W.  J  of  NE.  \  and  E.  ^  of  NW.i 
of  Sec.  18,  made  June  2, 1883,  by  said  Knott ;  and  No.  2133  of  the  NW.| 
of  Sec.  28,  made  June  2, 1883,  by  said  La  Bue — all  of  said  entries  being 

in  township  9  north  of  range  1  west. 
The  local  officers  rendered  an  elaborate  and  exhaustive  decision,  in 

which  they  state  that  all  of  said  entries  were  held  for  cancellation  for 
fraud,  "the  first  three  upon  the  reports  of  Special  Agent  S.  P.  O.  Stubbs, 
made  October  30,  and  November  3, 1885,  and  the  last  two  upon  the  re- 
ports of  Special  Agent  J.  A.  Munday,  made  March  8,  and  9, 1886 ;"  that 
hearings  were  ordered  by  your  office  letters,  dated  April  2,  and  Jane  14, 
1886,  which  were  had,  beginning  on  September  20,  and  ending  October 
9,  same  year :  that  said  Special  Agent  Munday  represented  the  United 
States  at  said  hearing,  and  the  defendants  were  represented  by  counsel, 
who  were  duly  authorized  so  to  do';  that  following  the  ruling  in  the  case 
of  George  W.  Macey  et  al.  (5  L.  D.,  52),  the  local  officers  considered  all 
of  said  cases  in  one  decision,  because  the  entries  were  all  made  under 
the  same  act,  involve  the  same  questions,  affect  the  same  parties  in  in- 
terest, and  are  deemed  "  as  integral  parts  of  a  general  scheme,  designed 
to  vest  in  one  and  the  same  individual  title  to  a  large  body  of  land  f 
and  that  it  was  not  possible  to  properly  understand  the  bearing  of  said 
entries  upon  each  other,  except  by  considering  them  together.  The 
local  officers  held  that  said  cases  involved  but  two  points:  (1)  Would 
the  lands  in  question  be  unfit  for  cultivation  if  cleared  t  and  (2)  Were 
the  entf'ies  made  in  the  interest  and  for  the  benefit  of  one  and  the  same 
party  as  alleged  by  the  government  t  that  the  defendants  might  insist 
that  there  was  a  third  question  involved,  namely :  whether  the  lands 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  485 

are  valaablo  chiefly  for  timber,  bat  the  local  officers  thought  that  it  was 
unnecessary  to  consider  said  question^  for  the  reason  that  it  may  be 
presumed  that  said  lands  were  valuable  for  timber,  for,  if  otherwise, 
"defendant,  Montgomery,  would  not  have  sought  title  to  them  for  that 
purpose,  and  under  the  timber  act ;"  that  it  was  clearly  shown  that  the 
value  of  the  land  for  timber  is  only  prospective,  and  will  depend  upon 
transportation  to  be  supplied  in  the  future ;  that  if  a  way  of  transpor- 
tation of  said  timber  be  opened  up,  it  would  enhance  the  value  of 
the  lands  for  agriculture,  and  the  sale  of  the  timber  on  said  lands 
would  furnish  funds  sufficient  in  whole  or  part  to  pay  the  expense  of 
clearing  the  land  and  fitting  it  for  cultivation;  that  it  matters  not 
how  dense  or  valuable  the  growth  of  timber  may  be  on  said  lands,  if, 
when  cleared,  it  would  not  be  under  the  terms  of  the  act  "  unfit  for  cul- 
tivation," &nd  that  the  only  questions  properly  before  the  local  officers 
were,  (1)  the  fitness  of  the  lands  for  cultivation,  and  (2)  were  the  entries 
made  fraudulently.  The  local  officers  reviewed  at  length  the  evidence 
submitted,  quoting  freely  from  the  testimony  of  the  witness  for  the  gov- 
ernment and  for  the  defendants,  and  decided  "  that  it  is  evident  that 
the  lands  in  controversy  are  clearly  susceptible  of  cultivation  when  the 
timber  is  removed,"  citing  as  authority  the  cases  of  Spithill  v.  Gowen 
(2  L«  D.,  631),  and  Rowland  v.  Clemens  (id.,  633).  Upon  the  question 
of  fraud  the  local  officers  found  that  the  lauds  covered  by  said  entries 
lie  conveniently  near  railroad  lands  and  other  entries  claimed  by  said 
Montgomery,  making  a  large  and  compact  body  of  land ;  that  final  proofs 
in  support  of  nearly  all  of  said  entries  were  made  by  George  F.  White 
and  Robert  Rockwell,  assisted  by  one  George  W.  Taylor,  who  was  ^^  a 
member  of  White's  household,  and,  like  him,  a  professional  timber 
claim  witness ;"  that  it  was  upon  the  testimony  of  said  witness  that 
the  title  to  all  of  said  land  rested ;  that  said  White  ''  finally  became  so 
notorious  as  a  witness  in  supposed  fraudulent  timber  cases,  and  so  bold 
in  his  movements,  that  the  then  register  and  receiver  refused  to  accept 
any  further  final  proof  from  White,"  and  advised  the  Department  that 
they  were  of  the  opinion  that  said  White  and  said  Montgomery,  together 
with  one  E.  W.  Bingham,  '^  were  conspirators  in  an  effort  to  secure  a 
large  body  of  timber  land  fraudulently."  The  local  officers  also  refer 
to  the  fact  that  final  proof  was  made  by  said  White  and  Rockwell  in 
support  of  the  timber  land  entry  in  Sec.  28,  T.  10  N.,  R.  1  W.,  of  one  A. 
J.  Moss,  and  that  prior  to  making  said  proof  the  land  was  entered  under 
the  homestead  law  by  one  Woodward,  who  was  then  occupying  and 
successfully  cultivating  the  same ;  that  said  Taylor  was  indicted  for 
I)crjury  in  the  pre-emption  proof  in  support  of  cash  entry  No,  2052, 
made  by  Charles  L.  Large,  of  the  :NB.  J  of  Sec.  12,  T.  9  N.,  R.  1 E.,  which 
was  canceled  for  fraud,  together  with  several  other  cases,  all  of  which, 
in  the  opinion  of  the  local  officers,  '^  throws  a  suspicion  over  all  testimony 
given  by  White  and  Taylor  and  Rockwell,  and  with  the  testimony  on 
behalf  of  plaintiff  overturns  the  prima /ootd  case  made  on  final  proof, 
both  as  to  unfitness  for  cultivation  and  good  faith." 
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The  local  officers  farther  find  that  the  witnesses  White  and  Taylor, 
Id  the  case  of  Montgomery,  and  White  and  Kockwell,  in  the  La  Rue 
and  Knott  cases,  were  employed  and  paid  by  said  Montgomery,  either 
directly  or  indirectly,  and  that  said  entries  were  made  by  parties  who 
knew  little  or  nothing  about  them,  and  ^<  who  were  in  the  employ  of  or 
indebted  to  J.  B.  Montgomery ;  that  shortly  after  making  fln^  proof 
said  La  Bae  and  Knott  conye3'ed  to  said  Montgomery,  for  the  sum  of 
one  dollar,  the  land  covered  by  their  respective  timber  entries ;  that 
said  White,  who  was  a  witness  to  the  final  proof  in  all  of  said  cases, 
was  also  the  chief  witness  for  the  defense,  and  gaided  and  controlled 
the  other  witnesses,  nearly  all  of  whom  had  never  been  on  a  majority 
of  the  claims  prior  to  the  time  they  went  for  the  purpose  of  becoming 
witnesses,  and  saw  only  that  part  which  was  pointed  out  to  them  by 
said  White ;  that  none  of  the  entry  men  attended  the  hearings,  except 
Montgomery,  who  did  not  testify,  and  Sogers,  who  was  called  to  the 
witness-stand  by  the  United  States,  although  they  were  not  farther 
away  than  Portland,  Oregon.  The  local  officers  therefore  concluded 
from  the  testimony : 

(1)  That  the  lands  embraced  in  the  five  entries  herein  are  susceptible  of  cnltiya- 
tion  by  ordinary  farming  processes,  when  cleared,  and  hence  not  timber  lands  within 
the  meaning  of  the  act  of  Jnne  3,  1878 ;  (2)  that  they  were  made  on  speculation,  and 
in  the  interest  of  J.  B.  Montgomery,  as  component  parts  of  a  general  scheme  to  seonre 
to  himself  title  to  a  large  body  of  timbered  lands,  in  contravention  of  law. 

From  said  decision  of  the  local  officers  an  appeal  was  duly  taken  by 
said  Montgomery,  alleging  therein  several  specifications  of  error,  which 
may  be  grouped  under  three  heads,  namely : — 

1st.  Want  of  jurisdiction  in  the  local  office  to  render  any  decision  in 
the  premises,  for  the  reason  that  final  certificates  had  issued  for  the  land 
upon  proofs  regularly  submitted  and  decided  by  the  proper  tribunal  to 
be  sufficient. 

2d.  Error  in  finding  that  the  land  was  fit  for  cultivation  by  ordinary 
methods  of  agriculture,  and,  hence,  not  subject  to  entry  as  timber  land ; 
and 

3d.  Error  in  holding  that  said  entries  were  made  with  fhiudulent  in« 
tent,  for  the  reason  that  the  notice  given  of  the  hearing  contained  no 
allegation  of  fraud,  or  notice  that  any  other  issue  would  be  tried  than 
<^  the  character  of  the  land." 

Your  of&ce,  on  June  21, 1888,  considered  said  appeal,  and  found  from 
the  testimony  that  the  land  embraced  in  said  entries  '^  would  be  suit- 
able for  cultivation  when  cleared ; ''  that  the  effort  of  the  defense  to 
show  that  the  land  was  chiefly  valuable  for  the  timber  thereon,  if  sue* 
cessful,  would  make  no  difference,  since  it  was  shown  by  the  testimony 
that  the  lands,  if  cleared,  would  he  fit  for  cultivation. 

Your  office  further  found  from  the  evidence,  that  said  Montgomery 
had  purchased  from  the  Northern  Pacific  Kailroad  Company  its  selec- 
tions in  said  township ;  that  the  final  prooftin  nearly  all  of  the  timber 
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land  entries  in  said  township  were  made  by  one  Oeorge  F.  White  and  his 
assistants^  Robert  Bockwell  and  George  W.  Taylor ;  that  said  White 
and  his  assistants  n  ere  hired,  either  directly  or  indirectly,  by  said  Mont- 
gomery to  examine  lands  for  him  ;  that  said  White  was  the  chief  wit- 
ness for  the  defendants,  and  guided  the  other  witnesses  in  making  an 
examination  of  said  lands,  for  the  purpose  of  becoming  witnesses  at  said 
bearings;  that  White's  testimony  in  said  final  proofs  was  impeached  at 
said  hearings ;  that  one  of  said  entrymen,  Bingham,  was  the  attorney 
of  said  Montgomery  and  had  charge  of  the  completion  of  the  entries 
and  the  payment  of  the  purchase  money  in  some  instances,  and  the 
qaestion  is  asked :  ^^  Why  did  not  Montgomery  testify  in  his  own  behalf, 
and  refbte  the  charge  of  conspiracy,  or  why.  did  he  not  put  the  entry- 
man  on  the  stand  for  the  same  purpose  t " 

Your  ofOice  further  found  that  the  local  officers  had  jurisdiction  to 
determine  the  question  of  fraud,  for  the  reason  that  the  entrymen  were 
duly  advised  of  the  charges  contained  in  the  reports  of  the  special 
agents,  upon  which  their  said  entries  were  held  for  cancellation  under 
the  provisions  of  circulars  of  July  31, 1885  (4  L.  D.,  503),  and  May  24, 
1886  (id.,  546),  and  when  they  applied  for  hearings  the  parties  had 
already  been  advised  of  the  allegations  against  their  entries ;  that 
under  the  well  settled  ruling  of  the  Department,  until  the  issuance  of 
patent,  it  has  the  jurisdiction  to  determine  the  validity  of  any  entry, 
upon  any  charge  that  may  be  brought  against  it ;  that  the  testimony 
dearly  shows  that  the  lands  in  question  ^<  when  cleared,  would  be  sus- 
ceptible of  ordinary  cultivation,  and  are  not  therefore  such  lands  as 
are  contemplated  by  the  act  of  June  3, 1878,  and  further  that  said  en- 
tries were  procured  to  be  made  by  James  B.  Montgomery,  in  his  inter- 
est in  violation  of  law."  Said  entries  were  accordingly  held  for  can- 
oellation,  and  said  Montgomery  duly  appealed  to  this  Department, 
alleging,  substantially,  the  same  errors  as  in  his  appeal  from  the  decision 
of  the  local  land  officers,  and  also  that  the  notice  for  hearing  contained 
no  suggestion  or  intimation  that  said  entries  were  fraudulent 

On  February  27, 1890,  counsel  for  Montgomery  was  heard  orally  in 
support  of  said  appeal,  and  in  addition  to  the  points  specially  mentioned 
therein  contended  strenuously  that,  as  to  the  entries  of  Montgomery 
and  Bingham,  which  were  made  under  the  construction  by  the  Depart- 
ment of  the  timber  land  act  then  in  force,  they  ought  not  to  be  disturbed 
on  account  of  the  subsequent  change  of  ruling  by  the  Department ;  that 
the  rest  of  said  entries  should  be  allowed  to  go  to  patent,  for  the  reason 
that  the  lands  are  chiefly  valuable  for  timber  and  unfit  for  cultivation, 
and,  if  it  shall  be  adjudged  that  said  entries  would  be  flt  for  cultivation 
if  cleared,  then  the  Department  should  return  to  its  former  ruling  and 
make  the  value  of  the  tract  for  the  timber  or  stone,  at  the  date  of  the 
sale  thereof,  the  criterion  in  determining  whether  it  is  subject  to  sale 
under  said  act ;  that  the  record  ibils  to  show  that  there  was  any  fraud 
committed  by  said  entrymen  in  making  said  entries. 
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The  act  of  Congress,  approved  June  3, 1878  (20  Stat.  89),  is  entitled, 
'^An  act  for  the  sale  of  timber  lands  in  the  States  of  California,  Oregon, 
Kevada,  and  in  Washington  Territory."  The  first  section  provides  that 
the  surveyed  pablic  lands  of  the  United  States  within  said  States,  not 
reserved, 

Valuable  chiefly  for  timber,  bnt  nnfit  for  caltivation,  and  which  have  not  been 
offered  at  public  sale  according  to  law,  may  be  sold  to  citizens  of  the  United  States 
or  persons  who  have  declared  their  intention  to  become  such,  in  quantities  not  ex« 
ceeding  one  hundred  and  sixty  acres,  to  any  one  person  or  association  of  persons,  at 
the  minimam  price  of  two  dollars  and  fifty  cents  per  acre,  and  lands  valuable  chiefly 
for  stone  may  be  sold  on  the  same  terms  as  timber  lands. 

The  second  section  of  said  act  provides  that  any  person  wishing  to 
purchase  timber  or  stone  land — 

Shall  file  with  the  register  of  the  proper  district  a  written  atatement  and  dupli- 
cate, one  of  which  is  to  be  transmitted  to  the  General  Land  Office,  designating  by 
legal  subdivisions  the  particular  tract  of  land  he  desires  to  purchase,  setting  forth 
that  the  same  is  unfit  for  cultivation,  and  valuable  chiefly  for  its  timber  and  stone; 
that  it  is  uninhabited,  contains  no  mining  or  other  improvements,  except  for  ditch 
or  canal  purposes,  where  any  such  do  exist,  save  such  as  were  made  by  or  belong  to 
the  applicant,  nor,  as  deponent  verily  believes,  any  valuable  deposit  of  gold,  silver, 
cinnabar,  copper,  or  coal ;  that  deponent  has  made  no  ather  application  under  this  act ; 
that  he  has  not,  directly  or  indirectly,  made  any  agreement  or  contract,  in  anyway 
or  manner,  with  any  person  or  persons  whatsoever,  by  which  the  title  which  he 
might  acquire  from  the  government  of  the  United  States  should  inure  in  whole  or  in 
part  to  the  benefit  of  any  person,  except  himself. 

It  is  also  provided  that  "  effect  shall  be  given  to  the  foregoing  pro- 
visions of  this  act  by  regulations  to  be  prescribed  by  the  Oommissioner 
of  the  General  Land  Office." 

On  Angust  13, 1878,  the  Commissioner  of  the  General  Land  Office 
issued  instrnctions  to  registers  and  receivers  under  said  act,  approved 
by  Secretary  Schurz,  which  required  the  timber  or  stone  applicant  to 
make  oath  to  the  duplicate  statement  required,  to  give  due  publication, 
and  make  proof  by  ^'  at  least  two  disinterested  witnesses  "  that  the  land 
applied  for  is  non-mineral  in  character,  unoccupied  and  unimproved, 
and,  if  no  adverse  claim  be  filed  at  the  expiration  of  the  sixty  days' 
notice  by  publication,  upon  receipt  of  the  purchase  money,  the  local 
land  officers  were  required  to  issue  final  entry  papers  for  the  land.  (2 
0.  L.  L.,  1456.) 

This  statute  has  been  frequently  construed  by  the  Department.  In 
the  case  of  Spithill  v.  Gowen  (2  L.  D.,  631),  decided  May  8,  1883,  Mr. 
Secretary  Teller  said : 

All  timbered  lands  are  nnfit  for  cnltiyation  in  their  natural  condition ;  bnt  if  they 
may  be  redeemed  and  made  susceptible  of  cultivation  by  ordinary  farming  process, 
they  are  not,  in  my  opinion,  within  the  purpose  of  this  act,  which  was  intended  to 
embrace  within  Its  provisions  timbered  tracts  only  in  broken,  rugged  or  mountainous 
districts,  with  soil  nnfit  for  ordinary  agricultural  purposes  when  cleared  of  timber. 

This  case  was  a  contest  between  a  pre-emptor  and  a  subsequent  tim- 
ber land  applicant,  and  the  Department  dismissed  the  timber  applica* 
tion  and  allowed  the  pre-emption  declaratory  statement  to  remain  intact 
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In  the  case  of  James  W.  Baird  (10  0.  L.  O.,  328),  Secretary  Teller  also 
said : 

If  a  settler  desires  to  make  a  home  on  the  pablic  land,  he  has  the  right  to  select  a 
timber  lot,  if  he  chooses;  and,  if  he  does  select  a  timber  lot,  he  will  not  select  a  poor 
one,  if  he  is  wise.  The  timber  may  be  the  real  inducement  for  him  to  make  the  se- 
lection of  the  land  ;  bnt,  if  he  goes  on  the  land  with  the  intention  of  settlement  nnder 
the  laws,  and  carries  ont  snch  intention  by  conforming  to  the  provisions  of  the  stat- 
utes, and  completes  his  title,  he  is  not  a  trespasser. 

In  Hughes  v.  Tipton  (2  L.  D.,  334-338),  it  was  held  that 

the  character  of  the  soil  at  date  of  entry,  apart  from  the  character  and  value  of  the 

trees  then  covering  it,  is  the  true  test  of  its  status  as  agricultural  land The 

harden  of  proof  must  be  on  the  timber  applicant  where  the  issue  is  on  the  character 
of  the  land ;  for  this  law  is  an  exception  to  the  general  settlement  laws,  and  the  per- 
son claiming  its  benefits  must  show  that  his  case  comes  within  the  exception. 

See  also  Bowland  v.  Olemens  (id.,  633) ;  Merrit  v.  Short  et  al.  (3  L« 
D.,  435);  Wool  way  ^.  Day  (4  L.  D.,  164);  Houghton  v.  Junett  (id., 
238) ;  Ellis  v.  Moore  (6  L.  D.,  630) ;  Porter  v.  Throop  (id.,  691) ;  Grove 
V.  Crook  (7  L.  D.,  140) ;  Eeed  v.  Fitzgerald  (8  L.  D.,  169). 

The  contention  of  counsel  that  Mr.  Secretary  Teller  changed  the  for- 
mer construction  of  said  act,  in  the  case  of  Spithill  v.  Gowen  (su^ra)  is 
not  supported  by  any  departmental  decision  in  the  brief  of  counsel,  nor 
has  any  snch  ruling  been  brought  to  my  attention.  Spithill  t?.  €k)wen 
did  not  specifically  overrule  any  former  decision  of  the  Department. 

It  is  quite  evident  that  Congress  was  not  actuated  by  the  sole  pur- 
pose of  receiving  revenue  from  the  sale  of  lands  under  the  provisions  of 
said  act.  If  such  had  been  the  object,  the  sale  would  not  have  been 
limited  to  one  entry  of  one  hundred  and  sixty  acres  to  each  person,  but 
the  lands  would  have  been  put  up  at  auction  for  sale  to  the  highest 
bidder,  without  any  limitation  or  restriction,  except,  perhaps,  to  fix  a 
minimum  price  for  the  sale  of  the  lands. 

It  will  hardly  be  necessary  to  cite  many  authorities  in  support  of  the 
proposition  that  until  patent  is  issued,  this  Department  has  the  author- 
ity to  cancel  entries  upon  sufficient  proof,  showing  that  the  land  was 
not  subject  to  such  entry,  or  that  the  entry  was  made  in  fraud  of  the 
law.  Such  has  been  the  uniform  practice  of  this  Department,  and  is 
sanctioned  by  the  decisions  of  the  United  States  supreme  court.  United 
States  t.  Johnson  et  al.  (5  L.  D.  442)  Leonard  F.  Case  (6  L.  D.,  255) ; 
John  W.  Set<5hel  (9  L.  D.,  573) ;  Bichardson  v.  Moore  (10  L.  D.,  415) ; 
Witherspoon  v.  Duncan  (4  Wall.,  210) ;  Lee  v.  Johnson  (116  U.  S.,  48). 

There  was  no  error  therefore  in  exercising  jurisdiction  in  the  premises 
by  the  local  officers  under  the  direction  of  your  office. 

The  second  and  third  divisions  of  errors  assigned  {supra)  involve 
mainly  questions  of  fact  upon  which  both  the  local  office  and  your  of- 
fice agree.  If  the  findings  under  the  second  head  be  correct,  namely : 
the  land  in  question  was  fit  for  cultivation  by  ordinary  agricultural 
process,  then  the  entries  must  be  canceled,  without  regard  to  the  ques- 
tion of  the  good  faith  of  the  entrymen. 
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It  is  not  deemed  necessary  to  comment  in  detail  npon  the  oonfiictiDg 
testimony  in  the  record.  If  the  witnesses  for  the  government  are  tobe 
believed^  then  the  lands  in  question  when  cleared  will  be  fit  for  profit- 
able cnltivation  by  the  asnal  methods  of  agricaltnre,  and,  on  the  con- 
trary,  the  evidence  in  behalf  of  the.  defendants,  if  trae,  shows  that  the 
land  in  controversy  will  not  be  fit  for  profitable  cultivation  when 
cleared,  and,  hence,  it  was  properly  sabject  to  entry  under  said  act 
In  such  case  it  must  be  evident  that  due  weight  should  be  given  to  the 
concurring  decisions  of  the  local  and  your  office. 

In  the  case  of  Morfey  v.  Barrows  (4  L.  D.^  135),  Acting  Secretary 
Jenks  said : 

The  local  officers,  before  whom  the  witneasee  personally  appear,  have  the  advan- 
tage over  appellate  tribanalfi,  from  their  opportunity  to  observe  the  appearance  and 
bearing  of  the  witnesses,  their  manner  in  giving  their  testimony,  etc.,  for  which 
reaaon,  especially  in  oase  of  contradictory  evidence,  the  Department  looks  with  great 
respect  upon  the  conclusions  of  the  local  office  as  to  matters  fact.  See  also  Kelley  «. 
Halvorson  (6  L.  D.,  225} ;  Austin  v.  Thomas  (id.,  330} ;  Neff  v.  Cowhick  (id.,  660); 
Chichester  v.  Allen  (9  L.  D.,  302) ;  Couly  v.  Price  (id.,  490);  Collier  v.  Wyland  (10 L. 
D.,  96). 

While  the  evidence  of  the  witnesses,  relative  to  the  character  of  the 
land,  must  be  almost  wholly  a  matter  of  opinion,  yet,  taking  into  con- 
sideration  all  of  the  evidence  in  the  case,  including  the  field  notes  of 
survey,  which  show  that  the  land  in  question  is  first  and  second  rate, 
and  the  general  description  states  that  the  land  in  said  township  ^Ms 
well  adapted  to  farming  and  grazing"  (Vol.  5,  p.  489,  General  Land 
Office  Becords)  there  does  not  appear  to  be  sufficient  ground  for  dis- 
turbing the  conclusions  of  the  local  office  and  your  office  relative  to  the 
character  of  the  land. 

Since  said  land  was  not  subject  to  entry  under  said  act,  it  will  be  un- 
necessary to  pass  upon  the  question  of  fraud,  for  the  entries  must  nec- 
essarily be  canceled. 

The  decision  of  your  office  is  accordingly  affirmed. 

Note— A  similar  ruling  was  made  by  Secretary  Noble  in  the  oase  of 
the  United  States  v.  Joseph  Hughes,  William  F.  Hummel,  Joseph  J. 
Meagher,  James  L.  Jewett,  and  James  B.  Montgomery,  decided  Novem- 
ber 24, 1890,  and  involving  lands  in  township  9,  range  1,  ^est^  Yftn- 
couver  land  district^  Washington. 
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RAILBOAB  GRANT— PRIVATE  CLAIM-SURVEY. 

Southern  Pagifio  B.  B.  Go.  v.  Magkel. 

The  land  reserved  by  a  private  claim  for  a  specific  place,  or  ranoho,  is  that  included 
within  the  boundaries  of  the  claim  as  finally  ascertained  and  confirmed. 

The  survey  of  a  private  claim,  made  under  the  act  of  July  1,  1864,  that  has  not  been 
approved  by  the  surveyor  general,  the  Qeneral  Land  Office,  or  the  Department,  is 
not  effective  as  against  the  operation  of  a  railroad  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Novem- 
ber 24, 1890. 

The  attorney  for  the  Southern  Pacific  R  B.  Company  has  filed  a  mo- 
tion for  review  of  departmental  decision  of  Febraary  25, 1889,  in  the 
case  of  said  company  v.  James  Mackel,  involving  lots  7, 8,  9, 10, 11,  and 
12,  Sec.  23,  T.  2  S.,  B.  7  W.  S.  B.  M.,  Los  Angeles,  California  land  dis* 
trict. 

It  seems  that  in  March  1887,  Mackel  applied  to  make  timber  cnltare 
entry  for  said  tracts  which  application  was  refased  by  the  local  officers. 
On  appeal  to  your  office  it  was  said : 

The  elaim  of  the  railroad  company  was  finally  rejected  as  to  lots  7,  9, 10,  and  11 
of  the  section  specified  by  departmental  decision  of  Febraary  19th  1884,  in  the  case  of 
Charles  Howard,  and  was  finally  rejected  as  to  lot  8  of  said  section,  by  departmental 
decision  of  April  11th  1887  in  the  case  of  E.  E.  Dnncanson.  It  only  remains  therefore, 
at  this  time  to  decide  as  to  the  right  of  said  company  to  lot  12,  applied  for  by  Mackel. 

As  to  this  lot  it  was  held  that  it  was  excepted  from  said  grant  by 
reason  of  being  embraced  in  the  claimed  limits  of  the  Jampa  Bancho 
at  the  date  the  grant  to  the  company  took  effect. 

In  the  departmental  decision  complained  of  the  history  of  the  actiop 
had  in  your  office  and  this  Department  in  reference  to  the  tracts  in- 
volved in  the  Howard  and  Dnncanson  cases  was  recited  and  it  was 
said : — 

It  is  not  contended  by  the  railroad  company  in  its  appeal  that  the  status  of  lot  12 
is  different  in  any  respect  firom  that  of  the  other  lots.  The  contention  is  that  not 
only  the  decision  appealed  from  bnt  the  decisions  in  the  Howard  and  Dnncanson 
cases  were  erroneous. 

In  such  interpretation  of  the  law  I  do  not  concur.  Tour  decision  is  in  accordance 
with  the  ruling  of  the  snpreme  court  in  the  case  of  Newhall  v.  Sanger  (92  U.  8.  761), 
and  is  affirmed. 

It  is  now  sought  to  have  that  decision  revoked  on  the  gronnd  that 
the  case  of  Newhall  v.  Sanger  cited  as  aathority  therefor  as  constrned 
and  explained  in  the  case  of  United  States  v.  McLaaghlin  (127  U.  S«, 
428),  does  not  jnstify  the  conclasion  reached. 

The  decisions  of  this  Department  apon  the  status  of  those  tracts  of 
land  involved  in  the  Howard  and  the  Dnncanson  cases  were  in  accord 
with  the  rulings  of  the  Department  in  force  at  that  time  and  had  become 
final  before  the  decision  in  the  McLaughlin  case  had  been  rendered  by 
the  suDreme  court,  and  as  between  the  parties  to  those  cases  would  not 
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now  be  disturbed.  Id  the  case  now  ander  consideration  the  parties  are 
different  and  as  between  these  parties  the  question  as  to  the  status  of 
the  laud  at  the  date  the  rights  of  said  company  attached  under  its  graut 
is  not  res  judicata.  Until  such  time,  as  the  legal  title  to  a  tract  of  the 
public  land  has  passed  out  of  the  United  States,  the  duty  of  passing 
upon  and  deciding  questions  relating  to  the  right  to  the  title  thereto  is 
cast  upon  this  Department.  In  passing  therefore  upon  MackeVs  appli- 
cation to  enter,  the  claims  of  the  railroad  company  as  against  the  allow- 
ance of  such  application  should,  and  will  be,  taken  into  consideration. 
The  decision  to  be  rendered  herein,  will  not  and  can  not  affect  any 
rights  that  either  Howard  or  Duncanson  may  have  acquired  under  the 
decision  in  his  favor. 

These  tracts  are  within  the  primary  limits  of  the  grant  of  March  3, 
1871  (16  Stat.,  579)  to  the  Southern  Pacific  R  R.  Company  as  shown  by 
the  map  of  designated  route  filed  April  3, 1871.  An  order  of  withdrawal 
embracing  said  tracts  was  made  April  21,  and  received  at  the  local  office 
May  10, 1871.  r 

The  grant  of  the  Jnrupa  Bancho  was  confirmed  by  the  board  of  laud 
commissioners  in  1854  and  that  decision  was  in  1861  confirmed  by  the 
district  court,  it  being  said  in  the  decree  of  confirmation: — 

The  lands  of  which  confirinatioii  is  hereby  made  are  those  known  as  "Jurupa^ 
situated  in  the  county  San  Bernardino  to  the  extent  of  eleven  square  leaj^ues  aud 
no  more  within  the  boundaries  designated  in  the  juridical  possession  given  of  said 
lands  to  Juan  Bandini. 

This  was  a  grant  of  a  specific  place  or  rancho  and  the  donee  was  en- 
titled to  the  whole  tract  according  to  the  boundaries  given,  subject  only 
to  the  limitation  imposed  by  the  Mexican  colonization  law  of  1824,  lim- 
iting all  grants  of  this  character  to  eleven  square  leagues  in  quantity. 

The  subsequent  surveys  of  this  grant  demonstrated  that  the  bounda- 
ries set  forth  in  the  grant  embraced  a  less  quantity  than  eleven  square 
leagues.  The  only  thing  necessary  to  locate  land  included  in  this  grant 
was  to  ascertain  and  establish  on  the  ground  by  proper  survey  the 
boundary  lines  as  designated  by  the  decree  of  confirmation.  For  this 
purpose  a  survey  was  made  in  1869  which  included  within  the  boundaries 
of  said  grant  the  tracts  here  in  controversy.  The  grant  as  located  by 
this  survey  contained  33,819.11  acres,  while  the  survey  made  in  1878 
upon  which  patent  was  finally  issued  showed  the  grant  to  contain 
32,259.16  acres.  The  survey  made  in  1869  was  published  in  accordance 
with  the  provisions  of  the  act  of  July  1, 1864,  and  on  February  26, 1872, 
was  approved  by  the  surveyor  general  for  the  State  of  Oalifornia.  When 
this  survey  was  examined  in  your  office  it  was  decided  on  May  13, 1876, 
that  the  lines  as  therein  designated  did  not  correspond  with  the  bounda- 
ries set  forth  in  the  record  of  the  juridical  possession,  the  survey  was  re- 
jected and  the  matter  referred  to  the  surveyor  general  with  instructions 
to  amend  the  survey  in  accordance  with  the  views  in  said  letter  set  forth. 
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Upon  appeal  to  this  Department  that  action  of  yoar  office  was  by  decision 
of  Febrnary  21, 1877  (21  L.  and  K.  255),  affirmed.  The  sarvey  made  in 
1878  by  which  the  tracts  in  controversy  were  determined  to  be  oatside 
the  limits  of  said  rancho,  was  finally  approved  and  on  April  3, 1879, 
patent  was  issued  for  the  laud  thereby  designated.  It  is  contended 
that  these  tracts  were  excepted  from  the  operation  of  th^  grant  to  the 
railroad  company  because  they  were  at  the  date  the  same  took  effect 
within  the  claimed  limits  of  Jurupa  Bancho,  as  designated  by  the  sur- 
vey of  1869.  The  extent  to  which  these  private  land  grants  are  effect- 
ive to  exclude  land  from  a  subsequent  grant  was  under  consideration 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Doolan  v. 
Carr  (126  U.  S.,  618),  where  it  was  said  :— 

Those  Mexioan  claims  were  often  described,  or  attempted  to  be  described,  by  specific 
boandaries.  They  were  oftcD  claims  for  a  definite  quantity  of  land  within  macb 
larger  outbonndaries,  and  they  were  frequently  described  by  the  name  of  a  place  or 
rancho.  To  the  extent  of  the  claim  when  the  grant  was  for  land  with  specific  bound- 
aries, or  known  by  a  particular  name,  and  to  the  extent  of  the  quantity  claimed 
within  outbonndaries  containing  a  greater  area,  they  are  excluded  from  the  grant  to 
the  railroad  company. 

The  same  statement  in  effect  was  made  in  the  case  of  the  United 
States  V,  McLaughlin  (127  U.  S.,  428).  Under  the  rule  thus  laid  down 
the  land  reserved  by  the  Jurupa  grant  was  that  included  within  the 
boundaries  of  the  claim  as  confirmed,  i.  e.j  within  the  boundaries  shown 
by  the  record  of  the  juridical  possession.  These  boundaries  were  de- 
termined on  the  ground  by  the  survey  of  1878  and  hence  the  only 
land  reserved  by  said  private  grant  was  that  within  that  survey.  To 
render  a  survey  made  under  the  act  of  July  1,  1864  effective,  it  was 
necessary  that  it  should  be  approved  by  the  Oomraissioner  of  the  Gen- 
eral Land  Office.  The  survey  of  this  grant  made  in  1869  never  received 
the  approval  of  your  office  or  of  this  Department  and  in  fact  had  not, 
at  the  date  the  grant  to  the  railroad  company  took  effect,  been  approved 
by  the  surveyor  general.  Such  a  survey  was  not  effective  to  except 
these  tracts  in  controversy  from  the  operation  of  the  latter  grant 

For  the  reasons  herein  set  forth  the  departmental  decision  of  Febru- 
ary 25^  1889,  is  hereby  revoked  and  set  aside,  and  the  decision  of  your 
office  of  November  23, 1887,  allowing  MackePs  application  is  reversed 
and  said  application  is,  for  the  reasons  herein  set  forth,  refused. 
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RATLBOAD  GRANT— PROCEEDINGS  ON  FINAL  PROOF-SELECTION. 

Southern  Pacific  B.  B.  Oo.  v.  Barrt. 

A  roilroad  company  olaiming  rights  under  a  seleotion  within  a  revoked  indemnity 
withdrawal,  will  not  be  heard  to  plead  iDsnfflolent  notice  of  aa  adverse  settle- 
ment claim,  where  it  appears  in  response  to  the  settler's  pablished  notice  of  in- 
tention to  submit  final  proof,  files  protest  setting  up  its  rights,  and  is  duly  heard 
thereon. 

A  settlement  claim,  acquired  and  maintained  in  good  faith  after  the  revocation  of  an 
indemnity  withdrawal^  is  entitled  to  priority  as  against  a  subsequent  selection 
by  the  company. 

Secretary  NobU  to  the  Commissioner  of  the  General  Land  Offioey  November 

24, 1890. 

I  have  considered  the  appeal  of  the  Soathern  Pacific  Bailroad  Com- 
pany from  the  decision  of  yoar  office  of  l^oveinber  24, 1888,  holding  for 
cancellation  its  selection  of  lot  2  of  section  11,  T.  3  N.,  B.  20  W.,  S.  B. 
M.,  Los  Angeles,  Gal. 

The  land  selected  is  within  the  indemnity  limits  of  the  grant  of  March 
3, 1871  (16  Stats.,  579),  to  the  branch  line  of  the  Southern  Pacific  Bail- 
road  Oompany,  which  became  efiective  when  the  company's  map  of 
designated  route  was  filed  in  your  office  April  3, 1871.  The  indemnity 
lands  under  this  grant  were  withdrawn  from  market  by  order  dated 
April  21, 1871,  and  received  at  the  local  office  on  the  10th  of  the  follow- 
ing May.  The  order  for  this  indemnity  withdrawal  was  revoked  by 
subsequent  order  dated  August  15, 1887,  and  the  indemnity  lands,  ex- 
cept those  covered  by  approved  selections,  wore  restored  to  the  public 
domain  and  opened  to  settlement.  See  order  referred  to  (6  I/.  D.,  92), 
and  circular  dated  September  6, 1887  (6  L.  D.,  131).  The  order  of  re- 
vocation took  effect  from  its  date,  August  16^  1887,  but  filings  and  en- 
tries were  not  to  be  received  until  notice  of  the  restoration  had  been 
given  as  required  by  the  circular. 

This  notice  was  duly  given,  and  Barry,  the  claimant,  on  the  27th  of 
October,  1887,  filed  his  pre-emption  declaratory  statement  for  the  land 
in  controversy,  alleging  settlement  thereon  October  1, 1887.  This  land 
had  not  been  selected  by  the  railroad  company  at  the  time  that  the 
order  of  revocation  took  effect  (August  15, 1887,)  but  was  included  in 
its  selection  of  October  3, 1887,  list  25,  a  few  days  subsequent  to  Barry's 
alleged  settlement 

On  the  9th  of  May,  1888,  Barry  gave  the  required  notice  through  the 
register  of  the  local  land  district,  of  his  intention  to  make  fined  pre- 
emption proof  before  the  county  clerk  at  San  Buena  Yentura,  on  the 
5th  day  of  July,  1888.  The  railroad  company  appeared  by  attorney  at 
the  same  time  and  filed  its  protest,  claiming  the  land  in  question  under 
its  indemnity  selection  of  October  3, 1887.  The  final  proof  of  Bariy, 
taken  under  protest,  was  submitted  to  the  land  officers,  who  rejected 
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tlie  same  on  the  groand  that  Barry  had  not  complied  with  the  reqaire- 
ments  of  the  pre-emption  law  as  to  residence. 

On  appeal,  this  action  of  the  local  officers  was  reversed  by  yoor  office, 
and  the  company's  selection  of  this  land  was  held  for  cancellation* 

The  company  appealed  from  that  decision,  and  the  case  is  now  before 
this  Department  for  consideration. 

The  specifications  of  error  in  sabstanoe  allege : 

1.  Error  in  making  a  decision,  Barry  having  failed  to  enter  a  contest  against  the 
company's  selection,  as  required  by  the  rales  of  practice. 

2.  Error  in  holding  that  Barry's  residence  was  such  as  reqoiied  by  the  pre-emption 
law;  and 

3.  Error  in  holding  the  company's  selection  for  cancellation. 

As  to  the  first  of  the  alleged  errors,  it  may  be  said  that  the  roles  of 
practice  (Nos.  1,  2,  8  and  9)  referred  to  by  connsel  for  the  company,  do 
not  require  contests.  A  contest  may  be  initiated  by  an  adverse  party 
against  a  party  to  any  entry  or  filing  for  good  and  sufficient  canse  af- 
fecting the  legality  or  validity  of  the  claim,  and  provision  is  made  for 
conducting  such  contests,  but  they  are  not  required.  The  circular 
issued  by  this  Department  September  6, 1887,  and  above  referred  to  as 
relating  to  the  restoration  of  indemnity  land,  provides,  in  substance, 
that  whenever  application  to  file  or  enter  is  presented,  alleging  upon 
sufficient  prima  fade  showing  that  the  land  is  not  subject  to  the  com- 
pany's right  of  selection,  notice  thereof  will  be  allowed  thirty  days  after 
service  of  said  notice  within  which  to  present  objections  to  the  allow- 
ance of  said  filing  or  entry. 

Under  the  provisions  of  this  circular  the  company  was  entitled  to 
notice  of  Barry's  filing,  and  to  thirty  days  after  receiving  such  notice 
to  present  its  objections  to  the  claim;  bnt  the  circular  does  not  specify 
when  or  by  whom  such  notice  shall  be  given.  Notice  by  publication 
was  given  in  this  case  of  Barry's  intention  to  make  his  final  proof  and 
present  his  preemption  claim.  This  notice  exceeded  thirty  days,  and 
was  intended  for  all  parties,  the  railroad  company  included.  The  com- 
pany appeared  by  counsel  at  the  time  appointed  for  making  this  final 
proof,  and  filed  its  protest.  The  evidence,  taken  under  protest,  was 
submitted  to  the  local  officers,  who  held  the  same  to  be  insufficient. 

The  action  of  the  local  officers  having  been  reversed,  the  company 
has  appealed  to  this  Department  and  submitted  its  arguments,  thus 
showing  it  had  ample  notice  of  Barry's  claim  and  sufficient  opportu- 
nity to  present  its  alleged  prior  rights  to  the  land  under  its  selection. 

It  now  contends  that  the  Department  had  no  authority  to  revoke  the 
indemnity  withdrawal  by  its  order  of  August  15, 1887.  But  this  is  not 
an  open  question.  The  decisions  of  this  Department  in  the  cases  of  the 
Southern  Pacific  Bailroad  Oompany  v.  Meyer  (9  L.  D.,  250),  of  the  same 
company  t^.  Gline  (10  L.  D.,  81),  and  of  Lane  v.  Southern  Pacific  Bail- 
road  Oompany  (10  L.  D.,  464),  are  conclusive  on  this  point.  They  not 
pnl^  recognize  the  right  of  the  Secretary  to  reyoke  an  order  withdraw- 
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ing  indemnity  lands  under  a  railroad  grant,  bat  hold  that  a  settiement 
made  on  sach  lands  after  the  order  of  revocation  entitles  the  settler  to 
a  priority  of  right  over  a  selection  of  the  same  land  sabseqnently  made 
by  a  railroad  company.  The  settler,  however,  mast  prove  that  he 
acted  in  good  faith  and  in  compliance  with  the  settlement  law,  to  en- 
title him  to  the  land. 

In  this  case,  the  proof  shows  that  Barry  settled  on  this  land  October 
1, 1887,  several  days  prior  to  the  selection  by  the  railroad  company,  and 
this  selection  remains  anapproved.  On  the  day  of  settlement  Barry 
bailt  a  hoase  on  the  land  and  took  possession  of  it  with  his  family,  and 
claims  that  his  residence  has  been  continuous,  except  when  absent  on 
account  of  sickness  in  his  family.  About  the  1st  of  I^ovember,  1887, 
one  of  his  children  being  severely  ill,  he  went  with  his  family  to  San 
Buena  Yentura,  where  the  sick  child  could  have  medical  treatment; 
and  was  detained  there  by  the  continued  sickness  of  this  child  and  the 
confinement  of  his  wife  until  March  1,  1888,  when  he  returned  to  the 
land  with  his  family  and  remained  there  continuously  until  he  made 
his  final  proof.  Being  a  surveyor  by  occupation,  he  was  occasionally 
absent,  as  explained  in  his  final  proof,  looking  after  and  attending  to 
work  connected  with  his  business. 

Having  established  a  residence  on  the  laud,  and  having  no  other 
home,  temporary  absences,  occasioned  by  illness  or  for  the  purpose  of 
making  alivelihood,  do  not  justify  a  presumption  of  abandonment.  (See 
Evan  L.  Morgan,  6  L.  D.,  215;  Houf  t?.  Gilbert,  id.,  238;  John  W.  Al- 
derson,  8  L.  D.,  617 ;  Helen  E.  Dement,  id.,  639). 

According  to  the  evidence,  Barry  frequently  returned  to  the  land 
when  his  family  were  in  San  Buena  Yentura,  and  ate  and  slept  there, 
thus  evincing  good  faith  and  a  determination  to  make  the  tract  a  per- 
manent home.  The  house  built  on  this  land  was  constructed  of  boards; 
it  was  twelve  by  fourteen  feet  in  size,  one  story  high,  with  window,  door 
and  floor,  and  valued  at  fifty  dollars.  The  land  itself,  containing  17.55 
acres,  was  enclosed,  and  the  greater  part,  if  not  the  whole  of  it,  was 
under  cultivation  after  Barry  made  his  settlement;  the  crop  was  har- 
vested shortly  before  the  final  proof  was  made.  It  is  said  that  the  crop 
was  put  in  and  harvested  by  another  party,  and  it  does  not  appear  what 
interest  in  it  was  owned  by  Barry;  but  there  seems  to  be  no  contention 
as  to  the  crop,  and  as  the  land  was  under  cultivation  after  Barry's  set- 
tlement, the  cultivation  should  inure  to  his  benefit. 

The  case  of  the  Central  Pacific  Eailroad  Company  v.  Geary  (7  L.  D., 
149),  referred  to  by  counsel  for  the  Southern  Pacific  Railroad  Company, 
differs  materially  from  the  case  under  consideration.  At  the  time  that 
Geary  submitted  his  final  proof  although  he  gave  notice  by  publication 
of  his  intention,  the  Central  Pacific  Company  made  no  appearance,  filed 
no  protest  at  that  time,  and  presented  no  brief  in  support  of  its  right 
to  make  selection  of  the  land.  This  Department,  in  that  presentation 
of  the  case,  held  that  the  claimant  should  have  special  notice. 
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Bat  in  the  pending  case,  the  Southern  Pacific  Railroad  Oompany  * 
availed  itself  of  the  pablished  notice  given  by  Barry,  appeared  by 
counsel  at  the  time  of  making  his  final  proof;  protested  against  its 
being  allowed,  and  subsequently,  on  appeal,  filed  specifications  of  error, 
and  supported  the  same  with  a  carefully  prepared  argument. 

The  company  has  had  its  day  in  court,  and  its  right  to  make  selection 
of  this  land  having  bcQp  considered,  no  exception  to  a  want  of  notice 
can  now  be  sustained.  There  are  other  distinguishing  features  between 
the  Geary  and  the  pending  case,  but  they  need  not  be  referred  to  at 
present.  ^ 

Barry's  settlement  on  the  land  in  controversy,  being  subsequent  to 
the  revocation  of  the  indemnity  withdrawal  as  above  mentioned,  and 
prior  in  point  of  time  to  its  selection  by  the  railroad  company,  has 
priority  of  right  to  the  said  land,  and  this  right  will  be  sustained,  pro- 
vided the  claimant  be  able  to  show  that  he  has  subsequently  acted  in 
good  faith  and  in  compliance  with  the  provisions  of  the  pre-emption 
law. 

The  decision  of  your  office,  holding  the  company's  selection  of  this 
tract  for  cancellation,  is  therefore  hereby  affirmed. 


HOMESTEAD  CONTEST— FAILURE  TO  ESTABL.ISH  RESIDENCE. 

La  Babbe  V,  Habtwell's  Heibs. 

The  plea  of  sickness  and  poverty  can  not  be  received  as  an  exonse  for  failure  to  estab- 
lish residence  witli^u  the  requisite  period,  unless  good  faith  is  clearly  shown,  and 
it  is  apparent  that  such  failure  is  due  to  the  causes  alleged. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office,  November 

24, 1890. 

This  motion  is  filed  by  the  heirs  of  Helen  E.  Hartwell,  deceased, 
asking  for  ia  review  and  reconsideration  of  the  decision  of  the  Depart- 
ment of  April  10, 1890,  in  the  above  stated  case. 

The  decision  of  the  Department  now  sought  to  be  reviewed  reversed 
the  decision  of  your  office  of  I^ovember  23,  1888,  dismissing  the  con- 
test of  La  Barre,  and  held  that  the  claimant  never  built  or  placed  a 
house  upon  her  homestead,  nor  established  actual  residence  thereon 
firom  the  date  of  entry  up  to  the  date  of  her  decease ;  that  there  being 
no  evidence  that  she  was  prevented  by  sickness,  poverty,  or  climatic 
reasons  from  living  upon  her  homestead  and  establishing  actual  resi- 
dence thereon  within  six  months  after  entry,  such  failure  should  be 
treated  as  an  abandonment  of  her  entry,  and  any  cultivation  of  said 
tract  by  her  heirs  after  her  decease  can  not  avail  or  cure  the  default  of 
the  entryman.  This  was  substantially  the  finding  of  the  Department, 
in  the  decision  now  complained  of. 
2497— VOL  11 32 
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A  review  of  this  decision  is  asked  apon  the  followiug  grounds: 

1.  The  Hod.  First  Assistant  Secretary  erred  in  holding  that  Helen  £.  Hartwell,  the 
decedent,  was  not  prevented  by  sickness  or  poverty  from  establishing  a  residence  on 
said  land  before  the  expiration  of  the  first  six  months. 

2.  He  erred  in  holding  that  the  improvements  and  cultivation  by* the  heirs  of  the 
decedent's  death  did  not  cure  any  laches  she  may  have  committed. 

8.  He  erred  in  holding  that  decedent  was  not  taken  sick  until  August  28, 1881,  and 
before  the  expiration  of  the  first  six  months.  * 

6.  He  erred  in  holding  that  because  decedent  did  not  establish  a  residence  on  said 
land  or  build  a  house  thereon  within  six  months  that  such  failure  should  be  treated 
as  an  abandonment  of  said  land  by  her. 

The  entry  in  controversy  was  made  February  25, 1881,  and  the  entry- 
man  died  September  17, 1881,  without  having  established  an  actual 
residence  on  the  land.  These  facts  are  admitted,  but  it  is  contended 
that  the  claimant  was  taken  sick  prior  to  the  expiration  of  six  months 
from  date  of  entry,  and  under  the  ruling  in  the  cases  of  Grimshawt?. 
Taylor,  6  L.  D.,  254,  and  Nilson  v,  St.  Paul,  Minneapolis  and  Manitoba 
Eailroad  Company,  lb.,  567,  her  failure  to  establish  residence  within 
that  period  is  therefore  excusable  and  can  not  be  treated  as  an  aban- 
donment of  the  land. 

The  six  months  from  date  of  entry  expired  August  26, 1881.  In  the 
decision  of  the  Department  it  is  stated,  that  '^  during  the  summer  of 
1881  decedent  was  employed  teaching  school,  and  about  August  28, 
1881,  she  became  sick  and  went  to  the  house  of  one  Henry  (xardiner,  in 
sections  24  and  25,  township  103,  and  died  there  September  17,  1881." 
There  seems  to  be  no  question  that  the  claimant  was  not  confined  to 
her  bed  with  sickness  until  August  28,  as  above  stated,  but  it  is  con- 
tended that  the  testimony  shows  that  she  was  sick  prior  to  that  time. 
It  is  also  shown  by  the  testimony  that  the  same  day  the  decedent  made 
her  homestead  entry,  she  also  made  final  proof  and  entry  of  her  pre- 
emption claim,  which  she  sold  on  the  same  day  to  George  S.  Bidwell, 
reserving  the  shanty  on  said  claim,  intending  to  remove  it  to  her  home- 
stead. The  evidence  shows  that  she  never  built  or  placed  a  house 
upon  her  homestead,  nor  established  an  actual  residence  thereon,  and 
that  after  her  death  Bidwell  remov  ed  the  shanty  fi'om  the  pre-emption 
claim  to  his  own  homestead. 

It  may  be  admitted  that  Miss  Hartwell  was  taken  sick  prior  to  Au- 
gust 25,  as  contended  for  by  counsel,  but  notwithstanding  this  admis- 
sion it  does  not  appear  that  sickness,  poverty  or  climatic  reasons  pre- 
vented her  from  building  a  house  and  establishing  a  residence  upon  the 
tract  within  the  six  months  from  date  of  entry. 

The  rule  that  the  settler  must  within  six  months  after  making  his 
entry  establish  his  actual  residence  in  a  house  upon  the  land  is  a 
regulation  of  the  Department,  and  a  failure  to  comply  with  it  will  be 
considered  as  evidence  of  abandonment  of  the  land,  unless  the  utmost 
good  faith  be  shown.  If,  as  in  the  cases  of  Grimshaw  v.  Taylor,  6  L. 
D.,  254,  and  Nilson  v.  St.  Paul,  Minneapolis  and  Manitoba  Bailroad 
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Company,  lb.,  567,  the  subseqaeat  conduct  of  the  entryman  showed 
that  it  was  his  bona  fide  intention  to  acqaire  the  tract  for  a  home,  and 
that  the  failure  to  establish  actual  residence  within  said  period  was 
only  prevented  by  poverty,  sickness,  or  other  unavoidable  causes,  such 
failure  would  not  sustain  a  charge  of  abandonment,  and  the  settler 
would  be  allowed  to  perfect  his  entry.  But  there  is  not  sufficient  evi- 
dence in  this  case  to  warrant  the  finding  that  this  entryman  was  pre- 
vented from  establishing  a  residence  upon  the  tract,  and  the  fact  that  on 
the  day  she  made  her  homestead  entry  she  made  proof  and  payment  on 
her  preemption  claim,  which  she  immediately  sold,  reserving  the  shanty 
for  the  purpose  of  removing  it  to  her  homestead,  and  the  failure  to  take 
any  action  looking  to  the  establishment  of  a  residence  upon  the  claim 
from  the  date  of  entry  to  the  month  of  August,  may  all  be  taken  into 
consideration  in  determining  whether  the  entry  was  made  with  bofui 
fide  intention  of  acquiring  the  tract  for  a  home. 

Upon  a  full  consideration  of  this  case,  I  see  no  sufficient  reason  for 
disturbing  the  decision  of  the  Department. 

The  motion  is  refused. 


PRACTICE— APPEAL-INTKUVENOR. 

Abraham  v.  Gammon. 

Ad  appeal  by  one  not  a  party  to  the  record^  will  not  be  entertained,  in  the  absence 
of  dae  showing  as  to  the  nature  of  the  interest  claimed  by  the  intervening  ap- 
pellant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  24, 1890. 

On  April  5, 1883,  Frederick  W.  Gammon  made  homestead  entry  of 
the  8E.  i  of  Sec.  31,  T.  104  N.,  E.  61  W.,  Mitchell,  Dakota.  On  Janu- 
ary 20, 1883,  he  commuted  the  same  to  cash  entry,  and  final  certificate 
No.  9014  was  issued. 

On  February  3, 1886,  Will  G.  Abraham  filed  his  affidavit  of  contest 
against  the  entry,  charging  substantially  that  during  the  time  claimant 
held  said  tract  as  a  homestead  he  and  his  family  resided  in  Mitchell, 
Dakota,  continuously. 

A  hearing  was  ordered,  service  being  had  by  publication.  The  regis- 
ter  and  receiver  recommended  the  cancellation  of  the  entry,  and  by 
your  office  letter  of  May  27, 1889,  you  affirm  that  judgment. 

One  O.  T.  Letcher  brings  this  appeal  from  your  said  office  decision. 
He  is  not  a  party  to  the  record,  and  there  is  nothing  to  show  that  he  is 
a  transferee  of  the  entryman. 

Rule  102  of  the  Eules  of  Practice  provides  as  follows :  "  No  person 
not  a  party  to  the  record  shall  iutervene  in  a  case  without  first  disclos- 
ing on  oath  the  nature  of  his  interest.'' 
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There  has  not  been  a  compliance  with  the  reqairements  of  this  role. 

On  July  23, 1889,  Bfr.  J.M.  Adams,  attorney  for  contestant  filed  a 
motion  to  dismiss  the  appeal  herein,  for  the  reasons  above  assigned. 
Notice  of  this  motion  was  served  by  registered  letter  upon  David  W. 
Scott,  attorney  for  appellant  herein,  on  July  24, 1889. 

For  failnre  to  comply  with  the  reqairements  in  sach  cases,  the  motion 
is  sustained  and  the  appeal  dismissed. 

Mary  L.  Tifiany,  7  L.  D.,  480 ;  Scott  Bhea,  8  L.  D.,  578 ;  Emmert  v. 
Jordan,  9  L.  D.,  249 ;  Elmer  E.  Bush,  Ibid.,  6^ 

The  papers  transmitted  are  herewith  returned. 


TIMBER  CULTUKE  CONTEST— *<  DEVOID  OF  TTMBEB." 

ZOBNE  V.  EEID. 

A  timber  oaltare  entry  within  a  section  containing  a  natoral  j^rowth  of  valaable  tim- 
ber trees  is  invalid,  and  will  be  canceled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  25, 1890. 

I  have  considered  the  case  of  Joseph  Zorne  v.  John  W.Beidon  apjieal 
by  the  former  from  your  decision  of  May  1, 1889,  dismissing  his  contest 
against  the  timber  cnltnre  entry  of  the  latter  for  the  E.  ^  SE.  ^  Sec.  26, 
T.  4,  B.  11,  Kirwin,  Kansas  land  district. 

On  January  2, 1880,  Eeid  made  timber  culture  entry  for  said  land, 
and  on  July  23, 1886,  Zorne  filed  affidavit  agaiust  the  same  alleging 
that  said  entry  was  made  in  fraud  and  violation  of  law ;  that  at  the 
date  of  said  entry  there  was  a  large  amount  of  timber  in  said  section  of 
natural  growth,  to  wit,  ash,  elm,  backberry,  cottonwood  aud  box  elder, 
ranging  in  size  from  one  and  a  half  inches  to  twenty  inches  in  diame- 
ter and  a  large  quantity  of  stumps  of  same  kind  from  which  timber  had 
been  cut  j  that  said  timber  is  fit  for  use  for  very  many  practical  pur- 
poses on  a  farm. 

Notice  thereof  was  served  on  the  entryman,  the  case  being  set  for 
September  6, 1886.  Continuances  of  the  hearing  were  had  until  No- 
vember 5th  following  when  the  testimony  was  taken  and  considered  by 
the  local  officers,  and  they  found  that  the  allegations  were  sustained  by 
the  evidence,  and  recommended  the  cancellation  of  said  entry,  from 
which  decision  the  entryman  appealed,  and  your  office  decision  of  Mav  1, 
1889,  reversed  said  decision  and  dismissed  the  contest,  from  which  the 
contestant  appealed  to  this  Department. 

The  testimony  shows  that  this  section  is  not  devoid  of  timber,  but  on 
the  contrary  that  there  is  a  thrifty  growth  of  ash,  elm,  backberry  and 
box  elder,  with  a  few  cottonwood  trees  growing  upon  it — not  merely 
fringing  a  stream — but  scattered  in  groves  about  the  section  in  the  lower 
portions  of  the  land.    The  weight  of  the  testimony  shows   from  five 
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thousand  to  six  Iboasand  trees  from  one  and  a  half  incbcs  to  twenty 
inches  in  diameter  upon  the  land  and  that  thire  arc  about  three  huu- 
dred  stumps  of  various  sizes  from  seven  to  twenty-two  inches  in  diame- 
ter, from  which  timber  had  been  cut. 

A  number  of  the  witnesses  say  the  section  has  always  been  consid- 
ered a  timber  section,  others  say  it  has  been  regarded  as  prairie  land, — 
all  agree  that  the  timber  on  the  land  is  increasing  rapidly  by  natural 
growth,  and  that  prairie  fires  and  stock  ranging  over  the  land  formerly 
interfered  to  some  extent  with  the  growth  of  timber. 

The  entryman  introduced  in  evidence  the  record  showing  that  his 
application  to  enter  said  tract  had  been  rejected  by  the  local  officers  on 
the  ground  that  the  land  was  not  subject  to  timber  culture  entry,  from 
which  action  he  appealed,  and  to  secure  favorable  action  by  the  Com- 
missioner he  sent  to  the  General  Land  Office  the  joint  affidavit  of  a  Mr. 
Baffington  and  a  Mr.  Kellnm,  who  swear  positively  that  "  they  know  of 
their  own  personal  knowledge  that  there  is  no  timber  whatever  in  said 
entire  section,  and  that  the  only  indications  of  timber  in  said  section 
are  two  stumps  left  where  trees  had  been  cut  off,  and  some  small  scrub 
brush  in  heads  of  drains." 

This  affidavit  was  ex  parte  and  neither  of  these  men  was  called  as  a 
witness  at  the  hearing,  or  was  ever  cross  examined.  !N'ot  only  so,  but 
these  statements  were  untrue,  or  all  the  witnesses  in  this  case  have 
sworn  falsely  at  the  hearing.  Even  the  witnesses  for  the  entryman 
admit  there  are  several  hundred  trees  over  seven  inches  in  diameter 
and  one  says  there  were  several  hundred  "  poles "  between  four  and 
seven  inches  in  diameticr,  that  he  did  not  count  as  timber. 

Taking  the  case  as  it  stands  it  is  quite  apparent  that  this  entryman 
felt  that  if  by  any  means  he  could  secure  this  entry,  he  could  hold  it, 
and  have  the  benefit  of  the  timber  growing  upon  it,  as  well  as  the  bene- 
fits ordinarily  accruing  to  a  timber  culture  entry. 

It  is  true  that  the  rulings  of  the  Department  at  the  time  this  entry 
was  made  were  quite  liberal.  A  few  "  scrubby  pines"  scattered  about, 
or  trees  and  brush  merely  fringing  a  stream  and  kept  alive  by  the 
moisture  of  the  water  of  the  creek  or  river  and  its  occasional  overflows, 
would  not  prevent  a  timber  culture  entry  being  made  for  the  land,  but 
a  line  must  be  drawn  somewhere,  and,  where  thousands  of  trees  of  va- 
rious varieties  are  growing  in  groves  on  the  tillable  lands,  and  hundreds 
of  stumx)s  from  eighteen  to  twenty-two  inches,  prove  that  other  trees 
have  gi^own  there,  the  case  is  beyond  the  most  liberal  construction  ever 
placed  upon  the  law,  and  it  is  certainly  past  the  point  where  the  line 
should  be  drawn.  A  step  beyond  this  case  and  the  forests  of  the  west 
would  beentered  under  the  timber  culture  law.  Nature  has  supplied  this 
section  with  timber,  and  according  to  the  testimony,  had  done  so  prior 
to  this  entry.  The  presence  of  three  hundred  stumps,  some  of  which 
are  twenty-one  inches  in  diameter  and  the  presence  of  several  hundred 
trees  from  seven  to  twenty  inches  in  diameter,  prove  conclusively  that 
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while  there  may  not  have  been  as  many  trees  upon  the  laud  when  tbo 
entry  was  made  sis  at  date  of  contest,  there  was  sach  a  growth  of  tim- 
ber as  would  take  the  land  oat  of  the  class  open  to  timber  cnltare  entry, 
and  render  the  entry  invalid. 

Yonr  decision  is  reversed,  and  the  entry  will  be  canceled. 


BAILBOAD  GRANT— INDLAN  COUNTRY-SETTLEMENT  RIGHTS. 

OsTLtJND  V.  Northern  Paoipio  R.  R.  Oo. 

Settlement  on  an  odd  nnmbered  section  which  lies  partly  within  the  former  boanda- 
ries  of  the  ''Indian  country,''  claimed  by  the  Wahpeton  and  Sisseton  Sionx,  and 
wholly  within  the  limits  of  the  grant  to  the  Northern  Pacific,  does  not,  on  the 
extinction  of  fhe  Indian  title,  confer  any  rights  as  against  said  grant,  if  the  set- 
tlement Is  on  that  part  of  the  land  lying  within  the  Indian  country. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  November 

25, 1890. 

The  record  in  the  case  of  Jonas  Ostlund  v.  Northern  Pacific  Bailroad 
Company  shows  that  on  Jnly  5, 1871,  Ostland  settled  on  the  NE.  ^  of 
Sec.  33,  T.  146  K,  R.  51  W.,  Fargo,  Dakota.  At  the  time  of  his  settle- 
ment all  of  said  tract,  excepting  abont  twenty  acres  along  the  northern 
boundary  thereof,  was  within  the  Indian  country  formerly  claimed  by 
the  Wahpeton  and  Sisseton  bands  of  the  Sioux  Indians,  and  the  whole 
of  said  tract  wa«  within  the  limits  of  the  withdrawal  for  the  Northern 
Pacific  Railroad  Company,  ordered  March  30, 1872,  on  the  map  of  gen- 
eral route,  also  within  the  granted  limits  as  defined  by  the  map  of  defi- 
nite location,  filed  with  the  Secretary  of  the  Interior  May  26,  1873. 

The  Goose  River  is  the  northern  boundary  of  the  Indian  country,  and 
flows  eastwardly  through  this  land,  leaving  about  twenty  acres  of  the 
northern  portion  thereof  subject  to  preemption,  at  thetimeofOstlund's 
settlement  in  1871. 

By  letter  of  March  11, 1886,  your  office  allowed  Ostlund  to  file  his 
declaratory  statement  for  the  land  in  dispute.  From  that  action  tbe 
defendant  herein  appealed,  claiming  that  at  the  time  Ostlund  settled 
on  the  land  it  was  not  open  to  settlement  by  reason  of  the  same  being 
Indian  land  and  occupied  as  such  by  the  said  bands  of  Indians. 

On  said  appeal  the  Secretary  ordered  a  rehearing  by  the  register  and 
receiver  to  determine  whether  the  settlement  of  Ostlund  in  1871  was 
made  north  or  south  of  the  Goose  river,  that  is:  whether  within  or  be- 
yond the  limits  of  the  Indian  country.  (Seecaseof  Northern  Pacific 
Railroad  Company  v.  Ostlund,  5  L.  D.,  670.)  The  register  and  receiver 
found  that  his  settlement  was,  and  still  remains,  south  of  the  river,  and 
so  within  the  Indian  lauds.  On  this  finding  of  fact,  which  is  conceded 
to  be  true,  your  office  awarded  the  land  to  the  railroad  company,  and 
held  the  filing  of  Ostlund  for  cancellation,  and  Ostlund  now  appeals  to 
this  Department. 
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This  Department  in  the  case  of  Hogland  v.  the  Northern  Pacific 
Railroad  Company  (5  G.  L.  O.,  107,)  held  that  all  lands  wholly  within 
the  Indian  country  and  embraced  within  the  limits  of  the  withdrawal 
for  said  railroad  vested  in  the  company  under  the  terms  of  the  grant, 
upon  the  extinguishment  of  the  title  of  the  Wahpeton  and  Sisseton 
bands  of  the  Sioux  Indians.  Their  title  was  fully  extinguished  by 
treaty  on  the  19th  of  May^  1873.  This  was  also  ruled  in  the  case  of 
Buttz  V.  Northern  Pacific  Bailroad  Company,  119  IT.  S.,  55. 

The  disposition  to  be  made  of  lands  settled  upon  prior  to  the  extin- 
guishment of  the  Indian  title,  which,  as  in  this  case,  lay  partly  within 
the  Indian  country  and  wholly  within  the  withdrawal  for  the  railroad, 
was  determined  in  the  unreported  departmental  decision  of  July  29, 
1880,  relative  to  claims  of  settlers  along  Goose  Eiver. 

The  rule  laid  down  by  said  decision  was  in  brief  that  if  the  residence 
and  settlement  of  the  claimant  were  upon  the  Indian  lands,  he  could 
have  no  right  of  pre-emption  to  any  part  of  the  land  covered  by  his 
filing.  But  if  his  residence  was  on  that  portion  of  the  claim  not  em- 
braced in  the  Indian  country,  such  residence  and  settlement  drew  to  it 
the  constituent  portion  of  the  legal  subdivision  upon  which  it  was  made. 
(See  5  L.  D.,  mj^ra,)  Under  the  rule  so  adopted,  the  residence  of  Ost- 
lund,  having  been  within  the  Indian  country,  he  acquired  no  rights  by 
his  settlement  as  against  the  defendant.  Had  he  settled  north  of  Goose 
river,  that  is,  outside  the  Indian  country,  such  settlement  being  on  land 
subject  thereto,  he  would  have  been  allowed  to  hold  thereunder  the 
constituent  portion  of  the  two  quarter  quarter  sections  (smallest  legal 
subdivisions)  embraced  in  his  filing,  notwithstanding  much  the  larger 
portion  of  such  subdivisions  was  on  laud  not  open  to  settlement. 

At  the  time  of  the  adoption  of  the  rule  above  mentioned,  many  other 
plans  were  suggested  and  maturely  considered  by  the  Department,  and 
this  one  adopted  as  being  on  the  whole  the  most  equitable  and  just  to 
the  settlers,  and,  although,  as  in  this  case,  it  may  at  times  work  a  hard- 
ship to  the  settler,  I  see  no  reason  to  change  it  after  it  has  been  fol- 
lowed for  ten  years. 

Counsel  for  plaintiff  has  submitted  an  ingenious  argument,  insisting 
that  at  the  time  Ostlnnd  settled  on  this  land  it  was  not  Indian  land, 
because  in  1864  the  government  had  treated  with  the  Red  Lake  and 
Pembina  bands  of  the  Chippewa  Indians  for  the  same  land,  therefore 
the  Wahpetons  and  Sissetons  had  no  claim  thereto,  and  the  land  was 
oi>en  to  settlement  in  1871.  (See  case  of  Hogland  v.  K  P.  £.  E.  Co., 
9upra^) 

Without  iioticing  this  argument  in  detail,  it  is  sufficient  to  say  that 
this  Department,  Congress  and  the  highest  judicial  tribunal  of  the  gov- 
ernment have  recognized  their  title,  and  I  do  not  now  feel  at  liberty  to 
question  the  wisdom  of  such  judgment 

The  decision  of  your  office  is  affirmed. 
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REVIEW-RES  JUI>ICATA— SCHOOL  LAND. 

Michael  Debmody  (on  Eevibw). 

The-final  deoiaion  of  the  Secretary  of  the  Interior  U  not  subject  to  leyiew  by  his  sac- 

cessor  in  office. 
Where  the  State  takes'  school  indemnity  for  laud  returned  as  mineral  it  is  estopped 

from  asserting  a  further  claim  to  the  basis  even  though  it  is  in  fact  agricultural 

land. 

Secretary  Noble  to  tlie  Commissioner  of  the  Oeneral  Land  Office^  Novem* 

her  25,  1890. 

I  am  ill  receipt  of  your  letter  of  June  19, 1890,  in  which  you  state, 
"  I  have  the  honor  to  transmit  herewith  a  motion  for  review  of  your 
decision  of  April  9, 1890,  in  the  ease  of  Michael  Dermody  (10  L.  D., 
419). 

The  motion  transmitted  by  you  is  one  by  Michael  Dermody  **  for  re- 
view on  error  of  the  Department  decision  rendered  August  12, 1881, 
canceling  the  homestead  entry  of  Peter  Dermody  now  deceased,  as  to 
N.  i  of  the  NE.  J  of  section  16,  T.  35  N.,  R.  9  W.,  Durango,  Colorado. 

Admitting  that  Michael  Dermody  is  the  legaLrepresentative  of  Peter 
Dermody  he  has  no  more  right  in  the  present  instance,  than  would  be 
possessed  by  Peter  Dermody  were  he  still  liviug,  and  an  application  by 
the  latter  for  a  review  would  be  denied  for  the  reason  that  the  decision 
of  Secretary  Kirkwood  in  the  case  has  become  final,  and  can  not  be 
reviewed  by  the  present  head  of  the  Department.  This  doctrine  is  so 
well  settled  that  no  lengthy  discussion  of  the  same  is  necessary.  J. 
H.  Eopperud  (10  L.  D.,  93)  and  cases  therein  cited. 

The  motion  is  therefore  denied. 

Michael  Dermody  asserts  that  his  brother  Peter  and  himself  have 
maintained  possession  of  the  tract  since  1875,  and  have  improved  and 
cultivated  the  same,  and  he  asks  that  some  relief  be  extended  to  him 
by  the  Department. 

This  land  was  returned  by  the  surveyor  as  mineral  and  was  so  desig- 
nated on  the  plat,  and  it  is  contended  that  under  the  grant  of  school 
lands  to  Colorado,  said  land  could  not  pass  to  the  State  even  though 
such  an  award  was  made  by  this  Department. 

If  the  land  is  in  fact  mineral,  it  can  neither  be  taken  under  the  grant 
by  the  State,  nor  by  Dermody  as  agricultural  land.  If  it  is  in  fact  agri- 
cultural land  it  passes  to  the  State  under  the  grant.  The  presumption 
that  it  is  mineral  which  arises  from  such  a  return  by  the  surveyor,  may 
be  overcome  by  testimony.  (U.  S.  Mining  Laws  and  Regulations  there* 
under,  Circular  of  October  31, 1881). 

If,  acting  upon  the  returns  of  the  surveyor,  the  State  applied  for,  and 
accepted  indemnity  for  this  tract,  she  is  estopped  from  asserting  any 
further  claim  to  the  same,  even  though  it  is  agricultural  land,  but  it 
should  be  considered  public  land  subject  to  disposal  under  the  pnblio 
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land  laws.  If  it  should  be  found  on  investigation  that  the  facts,  as 
above  suggested,  warrant  this  conclusion  and  Dermody  should  apply 
to  enter  the  land  as  a  homestead,  his  application  should  be  considered 
upon  its  merits  as  an  application  for  public  land,  and  in  such  an  event 
the  departmental  decision  of  April  9, 1890,  should  not  be  construed  as 
denying  his  light  to  make  entry  for  the  tract  in  question. 


HOMESTEAD  CONTEST— RESIDENCE. 

Hilton  v.  Skblton. 

Temporary  absences  on  business  may  be  excnsed,  where  residence  is  established  to 
the  exclusion  of  a  home  elsewhere,  and  the  improvements  demonstrate  the  claim- 
ant's good  faith. 

First  Assistant  Sem^etary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  26, 1890. 

Boyington  Skelton  made  homestead  entry  No.  4839  on  June  10, 1882, 
for  the  SE.  J  Sec.  12,  T.  5  S.,  R.  69  W.,  Denver,  Colorado. 

On  January  31, 1887,  F.  W.  Hilton  filed  a  contest  against  said  entry, 
charging  that  claimant 

has  whoUy  abandoned  said  i Tact;  that  he  has  changed  his  residence  therefrom  for 
more  than  six  months  since  making  said  entry ;  that  said  tract  is  not  settled  upon 
and  cultivated  by  said  party  as  required  by  law ;  that  said  SIceiton  never  established 
a  bona  fide  residence  on  said  tract. 

Pursuant  to  notice,  a  hearing  was  duly  had — ^both  parties  being  pres- 
ent— ^and  upon  the  testimony  taken,  the  register  and  receiver  sustained 
the  contest  and  recommended  the  cancellation  of  the  entry.  Upon  ap- 
peal, your  office,  by  letter  of  May  17, 1889,  reversed  said  judgment  and 
held,  *'  as  facts,  that  claimant  established  a  bona  fide  residence  on  the 
land  in  1882,  and  maintained  the  same  up  to  the  date  of  the  hearing, 
and  that  he  has  cultivated  and  improved  the  land  and  complied  in  good 
faith  with  all  the  requirements  of  the  law  and  the  regulations  of  the 
Department.^'  From  this  decision  contestant  appeals,  alleging  sub- 
stantially the  folio\ving  grounds  of  error: 

1.  That  the  decision  is  unsupported  by  the  facts  and  against  the 
weight  of  the  evidence. 

2.  It  was  error  to  dismiss  the  contest. 

Claimant  is  thirty-eight  years  old  and  has  lived  in  Colorado  twenty- 
six  years;  he  is  unmarried,  and  prior  to  the  entry  lived  with  his  father 
about  one  and  a  half  miles  from  the  land ;  about  June,  1882,  he  con- 
structed upon  the  land  a  single-room  frame  house,  with  one  door  and  one 
window,  comfortable  at  all  seasons  in  the  year,  and  respectable  in  ap- 
pearance. 

It  appears  that  eighty  acres  of  this  tract  was  claimed  by  John  P. 
MarstoD,  or  his  stepson  Hall,  and  after  claimant  had  entered  the  land. 
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he  parcbased  from  them  their  possessory  right,  giving  therefor  $218, 
and  a  span  of  horses. 

Olaimant  fenced  the  entire  tract  with  barbed  wire,  red  spruce  posts, 
boiled  in  tar  and  placed  two  rods  apart ;  he  placed  his  stock,  consisting 
of  hocses  and  cattle,  on  the  land.  He  used  it  as  a  stock  ranch  nntil  1884, 
being  too  dry,  as  he  thought,  to  cnltivate ;  in  that  year  he  sowed  a 
piece  of  wheat ;  in  1886  he  plowed  twenty  acres  and  sowed  a  part  of  It 
in  wheat ;  he  then  organized  a  company  to  get  water  across  a  sag  a 
mile  long  and  twenty-fonr  feet  deep.  This  was  constructed  at  a  cost  of 
$3,000.00,  claimant  owning  one-third  interest.  By  means  of  this  water 
system  his  whole  tract  can  be  irrigated.  He  also  constructed  a  lake, 
covering  forty  acres,  witl^  an  embankment  from  IQve  to  twelve  feet  on 
the  west  side,  and  fifty  feet  at  the  base,  at  a  cost  of  $2,000.00.  He  ex- 
pended in  all  about  $3,500.00  on  the  land.  In  the  spring  of  1887,  be 
sowed  twenty  acres  of  oats  and  constructed  ditches  leading  from  tbe 
water  pipe  to  his  land. 

There  is  little  controversy  over  the  improvements  or  amount  ex- 
pended on  the  land  ;  the  principal  inquiry  relates  to  the  matter  of  resi- 
dence. 

Marston  and  his  stepson  Hall,  from  whom  claimant  purchased  the 
possessory  right  to  eighty  acres  of  the  land,  are  the  principal  witnesses 
against  the  entry.  The  evidence  given  by  them  and  others  is  of  a  neg- 
ative character.  Marston  swears :  '^  I  have  found  him  at  his  home  with 
his  father  and  mother  when  ever  I  have  found  him  at  all,  without  I 
have  found  him  in  town.'*  ^'  I  never  met  him  but  once  on  the  land.  I 
have  lived  by  it  for  eight  years  and  in  plain  view.  I  have  been  on  it 
several  hundred  times  in  last  five  years.  I  am  hunting  and  fishing  on 
the  lake  every  day  when  it  is  favorable.  Mr.  Skelton  has  not  lived  on 
the  place.  I  understood  he  lived  with  his  father  and  mother."  Other 
witnesses,  Hall,  Brooks  and  Elliott,  also  give  evidence  of  frequently 
being  at  the  place  and  failure  to  see  claimant  thereabouts.  There  is 
also  evidence  tending  to  show  meager  preparations  for  housekeeping ; 
that  the  floor  of  the  house  was  found  torn  up  several  times,  and  claim- 
ant not  about  the  premises.  Claimant  swears  that,  as  soon  as  he  built 
his  house,  he  put  therein  his  furniture,  consisting  of  a  bed,  bedding, 
cooking  utensils,  dishes  and  provisions,  and  occupied  the  place  as  a 
home  thereafter ;  that  the  first  year  he  was  on  his  land  nearly  every 
day,  sleeping  there  at  night  and  also  taking  his  meals  there ;  that  his 
residence  was  continuous  all  the  time:  he  made  several  trips  away  on 
business,  but  always  returned  to  the  land,  and  often  found  on  his  return 
that  his  house  had  been  broken  into,  his  things  disturbed  and  his  fioor 
torn  up ;  that  he  repeatedly  repaired  his  house,  and  never  found  out 
who  had  done  the  mischief;  that  he  always  left  his  furniture  in  tbe 
house  when  he  went  away ;  that  his  business  as  a  breeder  of  fine  stock 
necessarily  kept  him  from  home.  He  has  three  imported  Norman 
horses,  worth  $9,000.00,  and  he  has  kept  them  a  few  weeks  at  a  time  in 
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Denver  and  other  places ;  he  was  also  in  Denver  during  the  sitting  of 
the  legislature,  looking  after  certain  measures  of  legislation  pertaining 
to  stgck,  and  while  there  rented  a  room.  He  swears  his  home  was  not 
with  his  father,  but  on  the  contrary  on  the  land,  and  in  this  he  is  cor- 
roborated by  several  witnesses,  among  whom  is  his  mother,  who  swears 
he  has  not  lived  with  her  since  he  made  the  entry.  He  admits  frequent 
absences  from  the  land;  admits  he  occasionally  ate  and  slept  at  his 
father's,  but  swears  he  had  no  other  home  besides  the  land  in  contro- 
versy. 

It  is  said  in  Edwards  v.  Sexson  (1  L.  D.,  63),  that  in  every  possible 
case  actual  personal  continuous  residence  is  not  necessary,  and  in  the 
case  of  Patrick  Manning,  7  L.  D.,  144,  it  is  said. 

Actual  presence  on  the  land  is  necessary  in  the  first  instance  in  order  to  acc(nire 
residence,  as  theentryman  must  go  on  (he  land  for  that  purpose,  but  continuous  pres- 
ence, thereafter  is  not  essential  to  the  oontinuiiy  of  such  residence. 

Each  case,  however,  must  depend  upon  the  facts  and  circumstances 
surrounding  it,  and  if  it  can  be  gathered  or  inferred  therefrom  that  the 
entryman  established  his  residence  upon  the  land  in  good  faith,  with 
the  intent  to  make  it  his  home  as  evidenced  by  his  residence,  cultiva- 
tion and  improvement,  then  he  should  be  awarded  the  tract  although 
he  may  be  temporarily  absent  therefrom  at  short  intervals  on  business 
or  for  the  purpose  of  earning  means  to  improve  the  tract 

In  this  case  the  entryman,  although  not  at  all  times  on  the  land,  has 
no  other  recognized  home ;  his  improvements  abundantly  demonstrate 
his  good  faith.  I  agree  with  you  that  the  evidence  shows  that  he  es- 
tablished a  bona  Me  residence  on  the  land  in  1882  and  maintained  the 
same  up  to  the  date  of  the  hearing. 

Your  said  office  decision  is  affirmed,  and  the  contest  is  dismissed. 


PBOCESDINGS  BY  THE  GOVBUNMBNT— SECOND  HOMESTEAD. 

United  States  v.  Alexander. 

In  proceedings  hy  the  government  against  an  entry,  a  stranger  to  the  record,  alleg- 
ing intervening  seltlemeut  rights,  will  not  be  heard  to  set  np  his  claim,  bat 
mast  await  the  disposition  of  the  pending  action. 

The  Land  Department  has  authority  to  cancel  an  entry  where  it  is  dnly  shown  to 
have  been  procured  through  false  testimony. 

A  second  homestead  entry  will  not  bo  allowed  to  one  who  has  perfected  title  under  a 
former  entry ;  and  such  an  entryman  will  not  be  heard  to  allege  that  his  first 
entry  was  in  fact  illegal,  and  fraudulent,  and  hence  no  bar  to  the  second. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  26, 1890. 

I  have  considered  the  case  of  the  United  States  t?.  Charles  G.  Alex- 
ander on  his  appeal  from  your  decision  of  April  27, 1889,  holding  for 
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canccllatioD  his  commated  homestead  entry  for  the  NW.  ^  Sec.  17,  T. 
36  S.,  B.  25  E.y  Lakeview  Oregon  land  district. 

On  October  12, 1880,  he  made  homestead  entry  for  this  tract  and 
commoted  the  same  to  cash  entry  on  June  20, 1883,  and  received  final 
certificate  therefor. 

On  Jaly  31, 1886,  Special  Agent  McGormick  reported  that  said  entry- 
man  had  exhaasted  his  right  of  entry  by  making  a  homestead  entry  in 
California  at  the  Stockton  land  office  and  the  entry  in  controversy  was 
thereupon  held  for  cancellation,  and  on  November  5, 1886,  Alexander 
was,  by  yonr  office,  given  sixty  days  in  which  to  apply  for  a  hearing. 

On  January  7, 1887,  he  made  sach  application  supported  by  his  affi- 
davit which  contains  among  other  averments  the  following : 

That  prior  to  making  this  said  entry  (in  the  Lakeview  district)  I  had  never  made 
a  homestead  entry  under  any  of  the  laws  of  the  United  States  of  America.  I  far- 
ther say  I  did  not  make  homestead  entry  No.  755  in  the  Stockton  California  Land  dis- 
trict. At  the  time  it  is  alleged  I  made  final  proof  and  commuted  said  entry  at  Stock- 
ton, Gala.,  to  wit,  November  16, 1872, 1  was  residing  in  Tehama  county,  Cala.,  engaged 
in  the  general  merchandise  business  ....  I  was  not  within  the  Stockton  land 
district  during  the  said  month  of  November  1872  ....  nor  was  I  in  said  land 
district  during  said  year  1872  except  to  pass  through  it  on  the  cars  without  stopping 
while  on  my  way  ....  If  any  entry  was  made  in  my  namii  either  under  the 
pre-emption  or  homestead  laws  in  said  Stockton  land  district,  it  was  done  withoat 
my  knowledge,  and  was  a  fraud  upon  my  rights  an^l  upon  the  rights  of  tlie  govern- 
ment of  the  United  States.  This  application  for  a  hearing  is  made  in  good  faith  and 
not  for  the  purpose  of  delay. 

Upon  this  showing  a  hearing  was  granted,  on  May  13, 1887,  and  the 
same  was  set  for  November  21, 1887,  and  Special  Agent  Brockenbrough 
was  direct(;d  to  appear  on  behalf  of  the  government.  The  bearing  was 
continned  from  time  to  time  until  July  10, 1888,  when  the  entryman  ap- 
peared in  person  and  by  coansel,  and  the  government  produced  in  evi- 
dence the  original  papers  in  the  Stockton  Oalifornia  entry  in  the  name 
of  Alexander,  and  also  a  duly  certified  copy  of  a  deed  executed  by  hiin 
to  one  Pickens  for  the  land  entered. 

On  being  confronted  with  this  evidence  Alexander  went  upon  the 
witness  stand  and  testified  among  other  things,  that  he  was  forty-one 
years  of  age  and  resided  in  Warner  Valley ;  that  the  entry  made  at 
Stockton  land  office  and  the  commuting  of  the  same  was  niade  in  his 
name  by  J.  A.  Pickens,  who  lived  in  Fresno  county  California,  and  was 
engaged  in  speculating  in  lands.  He  denies  having  ever  seen  the  land 
or  having  been  at  the  land  office ;  that  he  was  engaged  in  merchandis- 
ing. The  patent  came  to  Pickens  and  he  (Alexander)  made  a  deed  to 
him  (Pickens).  Pickens  said  to  him  ^^sigu  these  papers  and  I  can  get 
some  land,''  he  signed  them  and  made  the  affidavits ;  does  not  know 
whether  they  were  filled  up  or  not.  Pickens  had  assisted  him  in  getting 
a  clerkship  and  he  signed  the  papers  to  help  him  get  the  land  as  a  mat- 
ter of  friendship,  received  no  compensation  therefor.  He  (Alexander) 
had  been  in  the  confederate  army  three  years. 

Upon  this  testimony  the  local  officers  found  that  he  had  exhausted 
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his  right  to  make  homestead  entry  and  recommended  the  entry  in  con* 
troversy  for  cancellaktou,  from  which  action  Alexander  appealed  to 
yonr  office  and  on  April  27,  IS89,  yon  affirmed  said  decision  and  held 
the  entry  for  cancellation,  whereupon  he  appealed  to  this  Department. 
He  assigns  as  error : 

First :  That  the  Commissioner  erred  in  holding  that  claimant  had  exhansted  his 
rights,  etc.  . 

Second :  In  holding  that  a  person  who  had  borne  arms  against  the  governmeot  of 
the  U.  S.  could,  prior  to  revision  of  the  statutes  of  the  U.  S.  make  a  homestead  entry. 
The  so  called  first  homestead  entry  having  been  made  under  the  act  of  Congress  ap- 
proved May  20, 1862  and  before  the  enactment  of  Sec.  2289  (Rev.  Stat.). 

Third :  In  not  holding  that  the  en  try  man  was  entitled  to  make  a  homestead  entry 
nnder  Sec.  2289  (Rev.  Stat.)  even  though  he  had  made  an  entry  under  the  act  of  Con- 
gress approved  May  20,  1862. 

Pending  this  appeal,  Henry  N.  Oopp,  attorney  for  Nehemiah  Fine, 
filed,  on  September  14, 1889  in  yonr  office,  an  application  that  Fine  be 
allowed  to  appear  in  the  case  as  an  intervener,  and  the  same  is  sup- 
ported by  the  affidavit  of  Fine  corroborated  by  several  witnesses  setting 
forth  that  in  1888,  immediately  after  the  local  officers  had  recommended 
the  cancellation  of  Alexander's  entry  he  (Fine)  had  gone  upon  the  land 
to  make  a  settlement  and  that  he  had  built  a  house  thereon  and  moved 
his  family  into  the  same,  and  that  he  had  earnestly  tried  to  make  a 
settlement  and  residence  on  the  land  and  had  applied  to  enter  the  same ; 
that  Alexander  and  his  hired  men  had  torn  down  his  (affiant^s)  house 
and  carried  away  the  material  at  two  different  times ;  that  he  had  re- 
built each  time  and  was  continuing  to  live  on  the  land ;  that  Alexander 
had  transferred  his  interest  in  the  land  to  one  H.  0.  Wilson,  and  that 
Wilson  had  brought  an  action  in  a  justice's  court  and  upon  a  judgment 
of  restitution  had  caused  him  to  be  ejected  from  the  premises,  but  that 
he  had  again  returned  and  was  attempting  to  retain  his  settlement ;  that 
Wilson  had  brought  suit  against  him  in  the  United  States  court  at 
Portland,  Oregon  (Wilson  being  a  citizen  of  California)  and  that  the 
same  was  still  pending. 

It  is  insisted  by  counsel  for  Fine  that  the  appeal  of  Alexander  is 
made  in  bad  faith  and  is  fraudulent  3  that  it  is  for  delay  merely  and  to 
harrass  a  settler,  and  he  moves  that  the  appeal  be  dismissed. 

Also :  That  Alexander's  entry  being  fraudulent  is  therefore  abso- 
lutely void;  that  it  did  not  segregate  this  land  from  the  public  domain 
and  was  therefore  no  bar  to  Fine's  settlement,  and  that  Fine  being  a 
legal  settler  in  possession  of  the  land,  has  rights  in  the  premises  that 
should  be  protected. 

On  October  15, 1889,  Cogswell  and  Eoss,  attorneys  for  Alexander 
filed  in  your  office  objections  to  Fine's  application  to  he  allowed  to  in- 
tervene, and  among  other  objections  they  allege  that  the  contest  was 
not  initiated  by  Fine,  but  by  the  general  government  and  that  he  could 
acquire  no  rights  thereunder,  or  claim  to  the  land  thereby,  other  than 


510  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.      " 

could  any  other  citizen — they  deny  that  his  settlement  gires  him  auT 
pnor  right  to  enter  the  land. 

Upon  the  appeal  of  Alexander  they  raise  the  qnestioa  of  the  Jurisdie- 
tion  of  the  Land  Department  of  the  government  to  try  this  eaase,  and 
to  show  their  good  faith  in  this  objection  to  jurisdiction,  which  they  s^ 
can  be  raised  at  any  time,  and  than  it  is  not  ^< frivolous"  they  offered  a 
newspaper  clipping  which  they  say  is  the  printed  decision  of  Gifenit 
Judge  M.  P.  Deady,  involving  this  identical  land. 

The  decision  purports  to  be  the  decision  of  the  United  States  circuit 
court,  district  of  Oregon. — Henry  0.  Wilson  v.  Nehemiah  Fine — Action 
to  recover  possession  of  real  property,  heard  upon  demurrer  to  answer. 
In  this  decision  the  court  held  that : 

An  entry  and  certificate  issned  to  a  settler  under  the  homestead  act  for  land  sabject 
to  entry  thereunder,  can  not  be  set  aside  or  canceled  by  the  land  Department  on  its 
own  motion  for  fraud  or  mistake  committed  or  occurring  in  obtaining  or  isaniiig  it. 
In  such  case  the  government  must  seek  redress  in  the  courts,  etc. 

This  is  substantially  the  case  as  it  appears  of  record. 

The  case  is  regularly  before  the  Department. 

The  right  of  Fine  to  make  entry  by  reason  of  his  settlement  can  be 
determined  when  the  question  as  to  the  legality  of  his  settlement  arises. 
A  decision  of  the  question  before  me,  viz,  the  validity  of  Alexandei's 
entry,  does  not  involve  the  rights  of  third  persons,  except  they  shoald 
claim  under  Alexander,  and  I  therefore  see  no  reason  for  considering 
Fine's  claim  at  this  time,  or  for  making  him  a  party  hereto.  This  being 
so,  the  motion  to  dismiss  the  appeal  is  not  properly  before  me. 

This  leaves  only  the  question  of  the  jurisdiction  of  the  Land  Depart- 
ment of  the  government  to  try  this  cause.  This  question  has  been  so 
well  settled  that  it  does  not  require  discussion.  I  note  the  fact  how- 
ever, that  the  supreme  court  of  the  United  States  in  the  case  cited  by 
counsel  herein,  to  wit,  Cornelius  v.  Kessel  (128  IT.  S.,  456)  say — 

The  power  of  supervision  possessed  by  the  Commissioner  of  the  (General  Land  OflSce 
over  the  acts  of  the  register  and  receiver  of  the  local  land  office  in  the  dispoaition  of 
the  public  lands,  undoubtedly  authorizes  him  to  correct  and  annul  entries  of  land  al- 
lowed by  them But  the  power  of  supervision  and  correction    .    .    .    • 

can  be  exerted  only  when  the  entry  was  made  upon  false  testimony  or  without  an- 
thority  of  law. 

This  implies  authority  to  inquire  into,  to  try  and  determine  whether 
the  entry  was  made  on  false  testimony  and  if  so  to  cancel  it,  as  this  is 
all  the  jurisdiction  that  is  sought  to  be  exercised  in  the  case  at  bar,  I 
shall  proceed  to  dispose  of  the  case. 

The  first  assignment  of  error,  is  a  mere  assumption  that  your  office 
decision  was  wrong ;  it  does  not  specify  any  error. 

The  second  and  third  amount  to  one  assignment,  and  are  not  well 
taken. 

A.n  entryman  can  not  make  a  second  homestead  entry,  behaving  per- 
fected title  under  the  first.    One  having  made  an  entry,  is  estopped  to 
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plead  his  own  wrong — ^to  say  that  it  was  fraudalent  and  procared  by 
his  own  perjury.  This  eutryman  admits  that  he  was  an  insti'ament  in 
the  hands  of  a  '^  land  speculator"  to  aid  in  defrauding  the  government, 
the  record  shows  that  he,  himself,  made  the  entry  and  perfected  his 
title,  to  secure  a  hearing  he  swears  that  if  such  entry  was  made  it  was 
made  without  his  knowledge  and  was  a  fraud  upon  his  rights  and  the 
rights  of  the  government,  this  too  after  deliberation  and  consultation 
with  his  counsel.  When  confronted  with  the  proof,  he  attempts  to 
plead  ignorance  of  law  when  the  first  entry  was  made,  but  he  no 
where  explains  his  affidavit  for  a  hearing.  Taking  the  case  as  it  stands 
it  illustrates  the  wisdom  of  the  law  that  gives  the  Land  Department 
authority  to  cancel  a  fraudulent  entry,  procured  by  false  swearing. 
Your  decision  is  affirmed  and  the  entry  of  Alexander  will  be  canceled. 


PRACTICE-MOTION  lOR  REVIEW— HYPOTHETICAL  CASE. 
OATLIN  V.  NOBTHEEN  PACIFIC  R.  B.  Oo.  (ON  EeVIBW). 

A 

« 

In  the  absence  of  snffioieiit  reason  shown,  a  motion  for  review  will  not  be* considered, 

if  not  filed  within  the  period  prescribed  by  the  rales  of  practice. 
The  Department  will  not  render  an  opinion  in  a  hypothetical  case. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  November 

26, 1890. 

On  March  27th  last,  the  attorney  for  the  Northern  Pacific  railroad 
company  sabmitted  a  letter  asking  for  <^  a  reexamination  of  the  law  of 
April  21y  1876,  as  applied  in  the  case  of  Wm.  Gatlin  "  decided  Septem- 
ber 26, 1889  (9  L.  D.,  423). 

The  attorney  says  that, — 

While  the  time  for  filing  an  application  for  review  of  that  case  has  elapsed,  and  we 
may  not  now  obtain  a  reversal  of  said  decision  to  the  extent  of  an  award  of  said  land 
to  as,  we  respectfully  ask  that  yon  will  re-examine  the  law  of  the  case  in  connection 
with  the  accompanying  argument,  and  that  you  may  reach  and  adopt  the  conclusion 
therein  contended  for.  This  we  ask  because  the  decision  will  reach  a  large  nnmber 
of  other  cases  along  the  line  of  the  road. 

Should  you  coincide  with  our  view  of  the  law,  we  wonld  ask  that  you  will  so  in- 
struct  the  Commissioner,  to  the  end  that  your  decision  in  said  case  of  Catlin  may  not 
be  taken  by  him  as  controlling  in  other  like  cases  which  are  now  before  him,  and  to 
which  he  will  of  course  apply  the  rule  of  said  decision. 

He  further  states : 

By  a  reference  to  the  case  of  Catlin  it  will  be  observed  that  his  claim  was  initiated 
April  13,  18H3. 

The  plat  of  definite  location  of  the  line  of  road  opposite  said  land  was  filed  in  the 
Office  of  the  Commissioner  of  the  General  Land  Office,  July  6,  1882,  bat  the  with- 
drawal was  not  ordered  until  June  9, 1883. 

Now  our  contention  is  that  the  1st  section  of  the  law  of  1876  is  not  prospective  in 
its  provisions;  it  cannot  and  was  not  intended  to  apply  to  entries  initiated  since  its 
passage  as  it  was  enacted  with  the  view  to  remedy  an  evil  then  existing — to  relieve 
certain  settlers  who  had  been  brought  into  misfortune  by  conflicting  rulings  of  the 
Land  Department. 
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No  reason  is  assigned  by  the  company  for  its  failare  to  file  a  motion 
for  review  within  the  time  prescribed  by  the  rales  of  practice.  Had 
snch  motion  been  filed  the  alleged  errors  would  have  been  fnlly  exam- 
ined. 

To  grant  this  request  now  before  me  would  be  to  invite  applications 
for  the  reconsideration  of  many  decisions  without  reference  to  the  rules 
of  practice.  Such  an  undertaking  cannot  be  assumed  in  justice  to  the 
many  cases  pending  and  awaiting  examination  in  regular  order. 

Furthermore,  eliminating  the  &ota  in  the  Oatlin  case,  the  question 
becomes  merely  hypothetical.  It  is  the  practice  of  the  Department  to 
decline  to  answer  such  questions.  Neil  A.  Hill  (9  L.  D.,  194) ;  W.  H. 
Miller  (7  L.  D.,  254).    The  wisdom  of  this  practice  must  be  obvious. 

¥or  the  reasons  herein  stated  the  request  is  denied. 


PRIVATE  CLAIM-INI>EMNrrY  SELECTION. 

Bancho  Punta  db  la  Laguna. 

Selections  nntter  the  act  of  October  1,  1890,  in  lien  of  lands  belonging  to  said  rancho, 
and  disposed  of  by  the  United  States,  mast  be  made  within  one  year  fhtm  the 
date  of  said  act,  and  may  be  made  by  duly  appointed  attorney,  or  authorized 
agent,  under  appropriate  instructions  to  the  local  officers. 

Secretary  Kohle  to  the  Commissioner  of  the  General  Land  OffioSy  Novem- 
ber 26, 1890. 

I  am  in  receipt  of  your  office  report  daced  the  13th  instant  upon  the 
communication  of  the  attorney  for  the  beneficiaries  under  the  act  of 
Congress  entitled  ^^An  act  relative  to  the  Bancho  Punta  de  la  Laguna," 
approved  October  1, 1890  (26  Stat.,  644),  requesting  that  an  order  may 
be  issued  at  an  early  date  authorizing  selections  to  be  made  under  the 
provisions  of  said  act,  on  aocount  of  the  limited  time  within  which  said 
selections  can  be  made.    The  preamble  of  said  act  recites  that : 

Whereas  it  is  alleged  that  five  thousand  and  ninety-nine  and  ninety-three  one-hun- 
dred ths  acres  of  land  embraced  in  the  Bancho  Punta  de  la  Lagnna,  in  the  counties  of 
Santa  Barbara  and  San  Luis  Obispo,  State  of  California,  granted  and  confirmed  to 
Luis  AreUanes  and  Emidio  Miguel  Ortega,  have  been  appropriated  to  the  use  and 
disposed  of  by  the  United  States,  and  that  the  said  confirmees,  claimants,  and  owners 
have  been  deprived  of  the  use  of  the  same. 

The  enacting  clause  authorizes  and  directs  the  Secretary  of  the  In- 
terior— 

to  carefully  investignte  the  said  allegation  in  the  preamble  of  this  act  mentioned, 
and  if  he  shall  find  that  said  allegation  is  true  he  is  hereby  authorized  and  directed 
to  make  good  any  snch  deficiency  so  found  to  exist  to  the  persons  justly  entitled 
thereto,  by  issuing  to  them  fiatents  for  an  equal  quantity  of  the  unoccupied,  unap- 
propriated, and  unreserved  public  lands  of  the  United  States  in  the  State  of  Cali- 
fornia, not  mineral,  to  be  selected  by  them,  respectively,  \^ithin  one  year  next  after 
the  passage  of  this  act,  and  not  afterward,  and  in  tracts  not  less  than  the  snbdivis- 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  513 

ions  provided  for  in  the  United  States  land  laws,  and  if  not  surveyed  when  taken, 
to  conform,  when  surveyed,  to  the  general  system  of  the  United  States  land  surveys; 
and  the  issuance  and  acceptance  of  patents  under  this  act  shall  be  deemed  and  taken 
as  a  release  to  the  United  States  of  all  claims  of  all  persons  so  found  to  bo  entitled  as 
aforesaid  to  any  and  all  lands  not  embraced  in  the  survey  made  under  the  confirma- 
tion of  the  said  grant  in  the  preamble  of  this  act  mentioned. 

Id  sapport  of  his  said  application,  said  attorney  filed  with  the  Depart- 
ment an  abstract  of  title  to  said  rancho,  also  affidavits  of  the  alleged 
owners,  and  benetfciaries  ander  said  act,  and  the  affidavits  of  the  local 
attorneys  giving  the  names  of  the  parties  entitled  to  the  benefits  of 
said  act,  together  with  a  copy  of  court  record  in  a  partition  suit  to  de- 
termine the  relative  rights  of  the  several  claimants  to  said  Eancho. 
There  is  also  filed  a  power  of  attorney  appointing  W.  B.  Dargie,  of  the 
city  of  Oakland,  in  California,  attorney  in  fact  with  full  power  to  act 
for  all  of  said  beneficiaries,  except  one,  and  another  power  of  attorney 
from  said  Dargie  constituting  George  G.  Hazleton,  of  the  District  of 
Columbia,  his  attorney  in  fact  to  act  for  him  and  the  said  beneficiaries 
under  said  act. 

Upon  the  evidence  submitted  and  from  the  records  of  3'our  office, 
you  report :  (1)  That  the  Puuta  de  la  Eancho  was  legally  entitled  to 
six  square  leagues  of  land  in  amount  to  equal  26,032.08  acies  j  (2)  That 
by  reason  of  an  erroneous  survey,  including  lands  "  within  the  grant 
and  juridical  possession  of  the  *Guadulupe'  ....  its  area  has, 
therefore,  been  reduced  to  21,530.14,''  (3)  That  the  lauds  within  the 
juridical  possession  of  the  Punta  la  Laguna  rancho,  erroneously  ex- 
cluded from  the  final  survey  and  patent  thereof  have  been  disposed  of 
by  the  United  States  as  public  lands,  arid  (4)  you  therefore  find  that 
said  allegation  in  the  preamble  of  said  act  is  sustained  by  the  evidence. 
In  this  view  I  fully  concur. 

I  am  also  of  the  opinion  that  the  finding  in  said  report  relative  to  the 
proportionate  shares  of  the  several  claimants  and  owners  is  sustained 
by  the  evidence.  Said  finding  is  based  upon  the  final  decree  of  the 
Superior  Court  of  the  county  of  Santa  Barbara,  in  said  State,  in  a  suit 
for  partition  of  the  interests  of  the  several  cLaimants  as  tenants  in 
common  of  said  ^Miancho  Punta  de  la  Laguna,"  and  transfers  subse- 
quently made  by  some  of  the  parties  in  interest.  At  the  date  of  said 
act  the  record  »ho\v8  prima  facie  that  the  following  persons  were  each 
entitled  to  indemnity  under  its  provisions  to  the  amount  set  opposite 
each  name,  to  wit : 

W.L.ADAM : 110-1320 424.99  acres. 

J.L.  SCHUMAN 110-1320 424.99  *« 

ERMINIA  DARGIE,  formerly 

BRMINIA  PE  K  ALT  A 110-1320 424.99  « 

JOSEFA  P.  VAN  VRANKEN 

formerly  JOSEFA  PER  ALTA .  1 10-1320 42 1.99  " 

ISAAC  GOLDTREE 220-1320 819.99  " 

2497— vol.  11 33 
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J.  B.  ARELLANES 220-1320 849.99  acres. 

W.E.DARGIE 220-1320 849.99  " 

J.  H.Eic© 55-1320 212.49  " 

ELIZA  DUTARD,  wife  of  HIP- 

POLYTE  DUTARD 55-1320 212.49  « 

L.M.  KAISER 55-1320 212.49  " 

S.I.  JAMISON 45-1320 .173.86 

Estate  of  A.  TOGNAZZINI 10-1320 38.63  « 


Total 5099.89 

The  record  fails  to  show  that  said  attoraey  in  fact,  Dargie,  is  author- 
ized to  represent  the  estate  of  A.  Tognazzini  which  appears  to  be  en- 
titled to  select  as  indemnity  only  38.63  acres  less  than  the  smallest  legal 
subdivision.  But  since  it  appears  that  he  left  several  minor  children, 
and  that  an  administrator  of  said  estate  has  been  duly  appointed,  I 
agree  with  you  that  such  administrator  or  duly  authorized  guardian  of 
said  children  may  be  allowed  to  select  the  indemnity  to  which  they  ap- 
pear to  be  entitled.  Said  act  requires  patents  to  be  issued  to  said  bene- 
ficiaries duly  found  entitled  thereto,  ^^  for  an  equal  quantity  of  the  un- 
occupied, unappropriated,  and  unsurveyed  public  lands  of  the  United 
States  in  the  State  of  California,  not  mineral,"  which  lands  are  required 
^^  to  be  selected  by  them  (that  is,  the  beneficiaries),  resx)ectively,  within 
one  year  next  after  the  passage  of  this  act,  and  not  afterward,  and  in 
tracts  not  less  than  the  subdivisions  provided  for  in  the  United  States 
land  laws,  and  if  not  surveyed  when  taken,  to  conform,  when  surveyed, 
to  the  general  system  of  the  United  States  land  surveys."  The  benefi- 
ciaries are  therefore  limited  by  the  express  terms  of  said  act  to  one  year 
from  October  1,  1890,  to  make  said  selections.  If  they  fail  to  make  said 
selections  within  the  time  specified,  or  select  land  of  the  character  not 
granted,  they  do  so  at  their  peril,  for  this  Department  has  no  authority 
to  extend  the  time  prescribed  in  said  act.  Baca  Float  !N'o.  three  (5  L. 
D.,  705).  I  see  no  objection,  however,  to  allowing  said  selections  to  be 
made  by  the  duly  appointed  attorney  or  authorized  agent  of  said  bene- 
ficiaries under  appropriate  instructions  to  the  several  local  land  officers 
in  said  State.  Tou  will  please  prepare  said  instructions,  as  soon  as 
practicable,  and  transmit  the  same  for  my  approval. 

It  is  not  intended  to  decide  herein  that  the  Department  will  issue 
patents  upon  the  selections  made  by  said  beneficiaries,  if  it  shall  appear 
from  further  evidence  that  the  partiesarenot'^  justly  entitled"  thereto. 
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COAL  LAND-DECLARATORY  STATEMENT-PREFERENCE  RIGHT. 

BuLLARD  V.  Flanagan. 

A  coal  declaratory  statement  shoald  not  be  received  wbile  the  land  is  covered  by  the 
existing  homestead  entry  of  another. 

Priority  of  possession  and  improvement  of  coal  land,  followed  by  proper  filing  and 
development  of  the  mine  in  good  faith,  entitle  the  claimant  to  the  preference 
right  of  purchase  under  the  statute. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  November  26, 1890. 

I  have  considered  tbe  appeal  of  William  fl.  Ballard  from  your  office 
decision  of  May  18, 1889,  holding  for  cancellation  the  coal  declaratory 
statement  of  said  Bullard  for  lot  4,  of  Sec.  2,  T.  7  N.,  E.  47  E.,  Miles 
City,  Montana,  and  allowing  A.  P.  Flanagan  to  perfect  his  coal  filing 
for  said  tract. 

The  record  shows  that  on  the  12th  of  May,  1880,  said  Flanagan  filed 
a  pre-emption  declaratory  statement  for  said  lot  together  with  one 
hundfed  and  twenty  acres  ailjoiniug  it. 
.  On  January  5,  1881,  one  Garland  made  a  timber  calture  entry  for 
said  tract.  A  contest  between  said  Garland  and  Flanagan  was  had 
which  finally  resulted  in  favor  of  Garland.  •* 

January  9, 1883,  upon  receipt  of  the  final  decision  in  that  case  at  the 
local  office  one  H.  H.  Gerrish  filed  an  affidavit  of  contest  against  Gar- 
land's entry.  A  hearing  was  ordered  for  May  16,  1883,  at  which 
Garland  made  default  and  Gerrish's  homestead  entry  was  allowed. 

On  January  22,  1883,  Flanagan  presented  an  application  to  contest 
Garland's  timber  culture  entry  which  was  denied  by  the  local  officers 
and  your  office  sustained  them,  and  upon  appeal  here,  your  said  office 
decision  was  affirmed. 

April  5, 1884,  Flanagan  Hied  here  a  motion  for  review  thereupon,  on 
May  9,  1884,  the  decision  was  revoked  and  a  hearing  ordered  between 
Flanagan  and  Gerrish  which  was  had  and  the  local  officers  found  in 
favor  of  Flanagan  and  upon  appeal  to  3'our  office  their  decisi<5n  was 
affirmed  on  the  22nd  day  of  June,  1885. 

November  10, 1885,  your  office  ordered  Gerrish's  homestead  entry 
canceled.  Afterwards  on  November  24, 1885,  your  office  ordered  action 
thereon  suspended  to  allow  time  for  Gerrish  to  proceed  under  Rule  85 
of  Eules  of  Practice. 

January  11, 1886,  your  office  directed  the  local  officers  to  proceed  as 
under  your  letter  of  November  10, 1885. 

September  12,  1885,  Flanagan  filed  his  relinquishment  as  a  pre-emp- 
tion claimant  to  said  lot  4  and  accompanied  it  with  a  coal  declaratory 
statement  for  said  lot  but  neither  paper  was  entered  of  record. 

September  15,  1885,  Bullard  the  present  contestant  also  filed  a  coal 
declaratory  statement  for  said  lot  4,  which  was  disallowed.    On  Novem- 
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ber  20, 1885,  Ballard  again  filed  his  coal  declaratory  statement  for  said 
lot,  which  was  allowed  by  the  local  officers  after  they  had  noted  on  their 
docket  a  cancellation  of  Gerrish's  homestead  entry  pursnant  to  yonr 
office  decision  of  November  10, 1885. 

On  the  17th  day  of  Jannary,  1886,  the  local  officers  made  opposite 
Gerrish's  homestead  entry  the  annotation  on  their  docket  ^^  Finally  can- 
celed as  per  Commissioner's  letter  ^'G''  January  11, 1886." 

On  January  23, 1886,  Flanagan  ofi'ered  again  to  file  a  coal  declaratory 
statement  for  said  lot  4,  which  was  accepted  by  the  local  officers  his 
former  application,  as  well  as  Bullard's  first  one,  having  been  rejected 
for  the  reason  that  said  lot  was  then  covered  by  Gerrish's  homestead 
entry  then  pending  in  contest  on  appeal. 

On  September  29, 1886,  BuUard  published  notice  of  his  intention  to 
make  final  proof  on  his  coal  declaratory  statement  and  particularly 
notified  Flanagan  of  his  intention. 

On  October  7, 1886,  notice  was  given  by  Flanagan  of  his  intention  to 
make  final  proof  on  said  tract.  November  8,  1886,  was  fixed  as  the 
time  for  both  of  the  parties  to  make  their  proof  at  which  time  both  par- 
ties appeared  and  submitted  their  evidence.  From  the  evidence  tntro- 
dnced  before  them  the  local  officers  found  in  favor  of  Flanagan  and 
against  Bullard.  From  this  decision  Bullard  appealed  to  your  office, 
which  on  the  16th  day  of  March,  1889,  reversed  their  decision  and  dis- 
allowed Flanagan's  coal  declaratory  statement  and  allowed  Bullard's  for 
said  tract. 

Afterwards  a  motion  for  review  was  filed  in  your  office  by  Flanagan 
and  on  the  18th  day  of  May,  1889,  your  office  reversed  your  said  decis- 
ion of  March  16th,  1889,  and  recalled  the  said  decision  aod  affirmed  tbe 
decision  of  the  local  officers  and  awarded  the  tract  to  Flanagan. 

From  your  said  office  decision  of  May  18, 1889,  Bullard  appeals. 

It  appears  from  the  evidence  that  in  1880,  Flanagan  first  laid  claim 
to  the  tract  in  dispute  by  filing  his  preemption  declaratory  statement 
for  it.  Afterwards  it  appears  that  coal  was  discovered  in  close  prox- 
imity to  it,  so  much  so  that  it  appeared  reasonably  certain  that  the  tract 
was  mdre  valuable  for  coal  than  for  agricultural  purposes  and  no  doabt 
acting  on  this  assumption  Flanagan,  on  the  12th  day  of  September, 
1885,  offered  to  file  his  relinquishment  to  said  tract  as  a  pre-emptor  and 
at  the  same  time  offered  his  coal  filing  on  it  neither  of  which  was  ac- 
cepted by  the  local  officers.  They  were  both  rejected  on  the  ground 
that  said  tract  was  embraced  in  the  subsisting  homestead  entry  of 
Gerrish.  The  homestead  entry  of  Gerrish  was  subsequently  canceled 
on  the  proceedings  by  Flanagi^>n  but  before  Gerrish's  entry  was  finally 
ordered  canceled  by  your  office,  to  wit,  on  November  20,  1885,  Bullard 
again  presented  his  coal  declaratory  statement  for  said  tract  which  was 
allowed  by  the  local  officers. 

On  November  24,  1885,  your  office  suspended  action  on  your  letter  of 
November  10, 1885,  ordering  Gerrish's  entry  canceled  and  the  suspen- 


DECISIONS  RELATING   TO   THE   PUBLIC   LANDS.  517 

sion  remained  until  the  llth  day  of  January,  1886,  when  your  office 
directed  the  local  officers  to  cancel  G^rrish's  homestead  entry.  Ou 
January  23, 1886,  Flanagan  again  presented  his  coal  declaratory  state- 
ment for  said  tract  which  the  local  officers  accepted.  Both  parties  gave 
notice  of  their  intention  to  perfect  their  title  under  their  coal  declaratory 
statements.  The  hearing  was  ordered  and  had  thereon  to  determine 
their  respective  rights.  The  evidence  adduced  is  voluminous  and  con- 
flicting. I  have  examined  it  carefully  and  I  find  that  Flanagan  has 
heen  in  the  actual  possession  of  the  tract  since  1880,  claiming  it  all  the 
time  under  either  his  pre-emption  or  coal  declaratory  statement  That 
his  good  faith  is  shown  as  a  coal  claimant  from  the  date  of  his  first  offer 
to  file  coal  declaratory  statement,  to  wit,  September  12, 1885,  that  he 
commenced  to  take  out  coal  a  few  days  thereafter  and  has  continued  to 
take  oat  coal  in  considerable  quantities  and  develop  the  mine  as  best 
he  could.  That  his  improvements  are  worth  from  $800  to  $900,  thereon. 
On  the  other  hand  Bullard  was  never  on  the  tract  until  the  14th  day  qf 
September,  1885,  the  day  before  he  offered  his  first  filing.  His  improve- 
ments are  not  worth  to  exceed  $550.  There  is  some  doubt  as  to  whether 
his  improvements  were  made  for  the  purpose  of  development  of  the 
mine,  or  for  his  own  benefit  or  the  benefit  of  another. 

Flanagan's  good  faith  is  shown  to  be  superior  to  that  of  BuUard's  in 
the  premises.  The  offer  of  Flanagan  to  file  coal  declaratory  state:nent 
on  September  12, 1885,  and  Bullard  his  of  September  15,  1885,  were 
properly  rejected  because  at  that  time  the  tract  was  covered  b^'  Ger- 
rish's  homestead  entry.  The  acceptance  of  Bullard's  coal  declaratory 
statement  of  November  20, 1885,  was  erroneous  and  illegal  for  the  same 
reason,  as  Gerrish's  homestead  entry  was  not  finally  directed  to  be  can- 
celed by  your  office  until  January  11, 1886,  and  in  fact  canceled  by  the 
local  ofiScers  on  the  17th  day  of  January,  1886.  On  the  23rd  day  ot 
January,  1886,  five  days  after  the  final  cancellation  of  Gerrish's  home- 
stead entry  Flanagan  offered  his  coal  declaratory  statement  which  was 
properly  accepted  by  the  local  officers  and  which  was  the  first  legal 
filing  after  the  cancellation  of  Gerrish's  hoinestead  entry.  It  is  clear 
that  Flanagan's  possession  and  imp  rovement  of  the  tract  were  prior  to 
Bullard's  and  being  followed  by  proper  filing  and  continued  good  faith 
entitles  him  to  the  preference  under  the  statute.  See  Revised  Stats., 
sections  2348,  2349,  and  2351. 

After  a  careful  examination  of  the  case  I  am  satisfied  that  the  con- 
clusion reached  by  your  office  in  the  deci^on  appealed  from  is  correct 
and  it  is  accordingly  affirmed. 
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PRIVATE  CLAIM— STATEMENT  OB"  ACTION. 

Nolan  Grant  No.  39. 

Id  view  of  the  conflict  between  the  opinions  heretofore  expressed  and  entertained 
with  respect  to  the  validity  and  status  of  this  grant,  and  the  yarions  complicA- 
tions  arising  thereunder,  and  the  further  fact  that  the  present  claimant  proposes 
to  assert  his  alleged  right  through  the  representatiye  of  a  foreign  government,  the 
Department  does  not  deem  it  expedient  to  express  an  opinion  npon  the  case  in 
its  present  condition. 

Secretary  NohU  to  the  Secretary  of  State,  November  26, 1890. 

I  beg  to  acknowledge  receipt  of  your  letter  of  October  23, 1890,  trans- 
mitting a  note  from  the  Charge  ad  interim  of  Mexico,  here,  relative  to 
the  complaint  of  William  Pinkerton,  said  to  be  a  Mexican  citizen,  as  to 
the  action  of  this  Department  in  declaring  that  certain  lands,  claimed 
by  him  are  part  of  the  public  domain,  whereby  he  has  sustained  heavy 
losses;  and  you  request  my  views  as  to  Mr.  Pinkerton's  complaint  aud 
the  practicability  of  his  proposition  to  secure  indemnity  in  the  premises, 
provided  he  is  entitled  thereto. 

The  alleged  claim  of  Mr.  Pinkerton  grows  out  of  what  is  known  as 
the  Kolan  grant,  No.  39. 

Under  section  eight  of  the  act  of  July  22, 1854  (10  Stats.,  308),  it  be- 
came the  duty  of  the  surveyor-general  of  New  Mexico,  under  the  direc 
tion  of  the  Secretary  of  the  Interior,  "  to  ascertain  the  origin,  nature, 
character  and  extent  of  all  claims  to  lands  under  the  laws  and  usages 
and  customs  of  Spain  and  Mexico,"  and  report  to  Congress  his  opinion 
as  to  the  validity  or  invalidity  of  each  of  the  same ;  and  it  was  declared 
that: 

until  the  final  action  of  Congress  on  such  claims,  aU  lands  covered  thereby  shall 
be  reserved  from  sale  or  other  disposal  by  the  government. 

On  February  27, 1860,  the  widow  and  heirs  of  one  Gervacio  Nolan 
filed  before  the  surveyor-general  of  New  Mexico,  under  said  act  of  Con- 
gress, a  claim  to  a  tract  of  land,  situated  in  Mora  county  in  said  Terri- 
tory, which  was  said  to  have  been  granted  by  the  Mexican  authorities 
to  said  Nolan  and  two  others  on  November  18,  1845;  and  that  previous 
to  the  decease  of  said  Nolan,  he  purchased  all  the  right  title  and  interest 
of  his  said  associates.  On  this  application  proceedings  were  duly  had 
before  the  surveyor- general  who,  on  July  10,  1860,  reported  that,  in  his 
opinion,  the  grant  was  valid,  and  ought  to  be  confirmed  to  the  heirs 
and  legal  representatives  of  said  Nolan,  in  whom  title  to  the  whole 
grant  was  shown  to  be  vested.  Said  report  was  transmitted  to  Con- 
gress by  this  Department  on  January  11,  1861.  See  House  Executive 
Document  No,  28,  2d  Sess.  36th  Congress. 

Some  time  afterwards,  the  exact  date  does  not  appear,  the  widow 
and  heirs  of  the  said  Gervacio  Nolan  presented  another  application  to 
the  surveyor-general  of  New  Mexico,  under  the  act  of  1854,  wherein 
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claim  was  set  np  to  a  different  tract  of  land  alleged  to  have  been 
granted  to  said  Nolan  by  the  Mexican  authorities  on  December  1, 1843. 
After  investigation,  the  surveyor-general,  on  October  8,  1861.  reported 
favorably  on  said  grant  also,  and  his  report  was  transmitted  to  Congress 
by  this  Department  on  May  12,  1862.  See  House  Executive  Document 
No.  112,  2nd  Sess.,  37th  Congress,  page  30.  The  first  described  claim 
was  No.  9  in  the  surveyor-general's  report,  which  to  prevent  confusion 
was  subsequently  changed  to  39  ;  and  the  second  claim  was  numbered 
48,  which  number  was  retained.  The  claim  in  which  Mr.  Pinkerton 
asserts  an  interest  is  the  one  known  as  No.  39. 

On  July  1, 1868,  the  committee  on  private  land  claims  of  the  House, 
to  which  had  been  referred  the  two  Nolan  grants  and  a  number  of  some- 
what similar  claims,  in  reporting  thereon,  said  that  the  Mexican  coloni- 
zation law  of  1824  and  the  regulations  thereunder  of  1828  limit  ''the 
amount  of  public  lands  to  be  granted  to  a  single  individual  to  the  areal 
extent  of  eleven  square  leagues."  The  committee  recommended  a  num- 
ber of  claims  for  confirmation,  because  they  did  not  exceed  the  above 
area,  and  because  they  were  prior  in  date  to  the  Mexican  laws  quoted. 
The  committee  then  said: 

The  claims  of  Gervacio  Nolan  being  nnmbered  thirty-nine  (39)  and  forty-eight  (48) 
being  of  a  date  long  sabseqnent  to  sai  d  decree  aod  regalations,  and  as  year  coaimittee 
are  informed  exceeding  the  limits  of  said  decree,  are  withheld  for  further  investiga- 
tioD.    (H.  Report  No.  71,  40th  Cong.  2d  seas.,  p.  5.) 

After  this,  no  mention  of  claim  Ko.  39  is  found  among  the  congres- 
sional proceedings,  but  by  act  of  July  1,  1870  (16  Stats.,  646),  Congress 
confirmed  grant  No.  48  to  the  extent  of  eleven  square  leagues. 

By  the  second  section  of  said  act  the  claim  as  confirmed  is  directed  to 
be  located  in  a  compact  body,  the  extent  or  lines  thereof  being  ad- 
nsted  to  the  public  surveys  as  far  as  practicable ;  and  claims  of  ac- 
tual settlers  within  the  located  tract  are  to  be  protected  and  for  the 
aggregate  area  of  such  claims  the  heirs  of  Nolan  are  authorized  to  lo- 
cate a  like  quantity  of  public  lands  according  to  the  lines  of  public  sur- 
veys within  the  boundaries  of  the  original  grant  by  the  Mexican  au- 
thorities to  Nolan.    Section  four  provided : 

That  upon  the  adjustment  of  said  claim  of  the  heirs  of  Gervacio  Nolan,  according 
to  the  provisions  of  this  act,  it  shall  be  the  duty  of  the  snrveyor-general  of  the  dis- 
trict to  furnish  properly  approved  plats  to  said  claimants,  or  their  legal  representa- 
tives, which  shall  be  evidence  of  title,  the  same  to  be  done  according  to  such  iustrnc- 
tions  as  may  be  given  by  the  commissioner  of  the  general  land  office ;  Providedy  how- 
ever.  That  when  said  lauds  are  so  confirmed,  surveyed,  and  patented,  they  shall  be 
held  and  taken  to  be  in  full  satisfaction  of  all  further  claims  or  demands  against  the 
United  States. 

The  survey  of  said  grant  was  duly  made,  the  claims  of  the  settlers 
and  grantees  adjusted  and  patent  issued  to  the  confirmees. 

On  August  2,  1876,  Mr.  M.  W.  Mills,  claiming  to  represent  a  number 
of  settlers  on  lands  within  the  boundaries  of  claim  No.  39,  filed  in  the 
General  Laud  Office  a  protest  against  the  recognition  of  any  right  to 
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said  Isiiida  on  the  part  of  the  alleged  grantees,  on  the  ground  that  un- 
der the  Mexican  laws  Nolan  could  obtain  but  eleven  leagues,  which 
had  already  been  confirmed  to  him  by  Congress. 

The  surveyor- general  of  New  Mexico  hairing  made  a  contract,  among 
others,  for  the  survey  of  said  private  land  claim  No.  39,  on  September 
1, 1877,  the  Commissioner  of  the  General  Land  Office  wrote  to  him  re- 
fusing to  approve  of  the  said  contract  because'  said  claim  has  ^^  no  legal 
status."    A  copy  of  this  letter  marked  "A"  is  herewith  sent. 

On  March  29,  1880,  application  was  made  to  the  Commissioner  of  the 
General  Land  Ofiice  for  a  survey  of  said  tract  by  Mr.  Martin  Andrew:^, 
who  offered  to  dei)osit  a  sum  of  money  sufficient  to  cover  the  estimated 
cost  of  the  survey,  and  on  December  1, 1880,  the  Commissioner  wrote 
to  the  surveyor-general  to  furnish  an  estimate  of  the  cost  of  the  pro- 
posed survey  as  he,  the  Commissioner,  ''  has  become  satisfied  that  no 
objection  exists  to  the  making  of  a  preliminary  survey  of  said  claim 
under  the  deposit  system.''  A  copy  of  this  letter  marked  "  B"  is  also 
sent  you.  In  pursuance  of  these  instructions,  a  survey  of  said  grant 
was  made  and  the  plat  thereof  was  transmitted  to  the  General  Land 
Office  March  7,  1883. 

On  May  23, 1881,  Mr.  J.  M.Cunningham,  claiming  to  be  part  owner  of 
said  grant,  tiled  a  protest  agiiinst  the  intrusion  of  settlers  thereon. 

On  August  21, 1882,  Mr.  O.  P.  McMains,  claiming  to  represent  set- 
tlers upon  said  grant,  filed  before  the  Secretary  of  the  Interior  an 
appeal  from  the  action  of  the  Commissioner  of  the  General  Land  Of- 
fice in  reopening  the  case  and  ordering  a  survey.  On  October  9, 
1882,  Secretaiy  Teller  dismissed  said  appeal  because  no  final  decision 
had  been  made  by  the  Land  Office  from  which  an  appeal  would  lie. 
8ee  copy  of  his  decision  marked  "C." 

On  May  7,  1883,  McMains  filed  the  protest  of  a  number  of  settlers 
upon  the  grant  against  the  approval  of  the  survey,  a  copy  of  which  pro- 
test marked  <^  D  "  is  herewith.  On  reference  of  the  same  to  the  Com- 
missioner of  the  General  Land  Office,  he  reported  adversely  thereon  on 
August  19,  and  25,  1884.  See  copy  of  the  two  reports,  respectively, 
marked  "  E  "  and  "  F  " ;  and  on  November  18,  1884,  the  Secretary  con- 
curred in  the  views  of  the  Commissioner.  See  Secretary's  letter 
marked  "  G  ".  ^ 

On  April  11,  1885,  Mr.  McMains  filed  before  this  Department  another 
application  to  have  the  lands  within  said  grant  thrown  open  for  settle- 
ment, and  on  reference  of  the  same  to  the  General  Land  Office  the  Com- 
missioner, on  May  30, 1885,  reported  favorably,  as  will  be  seen  by  refer- 
ence to  the  Land  Office  report  for  1885,  p.  121. 

On  June  23, 1885,  Mr.  Pinkerton  wrote  to  the  Secretary  of  the  Interior 
protesting  against  the  injustice  of  the  Inst  report  of  the  Commissioner, 
and  stating  the  grant  had  been  divided  among  the  original  grantees,  and 
that  he  represented  the  interest  of  Lucero.  A  copy  of  this  letter, 
marked  ^'  H  ",  is  inclosed. 
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On  January  9,  1S86,  ray  predecessor,  Secretary  Lamar,  decided  that 
the  lands  in  qaestion  should  no  longer  be  held  in  reservation  on  account 
of  said  grant,  and  directed  them  to  be  thrown  open  to  settlement  and 
entry;  a  copy  of  which  decision,  marked  '<  C,  is  also  inclosed,  and  will 
be  found  reported  in  volume  4,  of  the  Land  decisions,  p.  311. 

On  March  11, 1886,  the  heirs  of  Juan  Maria  Baca  claiming,  through 
Nolan,  to  own  one-half  of  said  grant,  filed  a  protest  against  the  depart- 
mental decision,  acd  as  evidence  of  their  righj:  and  title  in  the  premises 
they  produced  a  copy  of  the  decree  of  the  district  court  of  Mora  county 
dividing  said  grant  between  themselves  and  the  heirs  of  Nolan.  A 
copy  of  said  protest  and  decree  is  also  sent  you,  marked  "  J." 

Subsequently  an  application  to  the  Secretary  to  review  and  reverse 
his  said  decision  was  filed,  but,  on  April  5, 1886,  after  full  consideration 
of  the  subject,  he  decided  to  adhere  to  his  former  ruling.  A  copy  of 
this  last  decision,  marked  ^^  K",  is  sent  you,  and  it  is  also  reported  in  4 
L.  D.,  p.  479. 

In  pursuance  of  the  directions  of  the  Secretary  in  the  decision  of 
January  9, 1886,  the  lands  within  the  claimed  limits  of  said  grant  have 
been  thrown  open  and  a  large  number  of  settlers  have  located  thereon, 
as  alleged. 

Mr.  Pinkerton,  on  April  24,  1886,  made  application  to  the  President 
to  investigate  the  case  and  reverse  the  action  of  the  Secretary  in  the 
premises.  The  matter  was  referred  by  the  President  to  the  Attorney- 
General  for  an  opinion,  which  was  submitted  by  that  officer  on  April 
23, 1887,  and  a  copy  whereof  is  furnished  you,  marked  "  L." 

No  action  seems  to  have  been  taken  by  the  President  upon  the  At^ 
torney-General's  opinion,  which  conflicts  with  that  of  Secretary  Lamar, 
as  to  the  construction  to  be  placed  upon  the  act  of  July  1, 1870,  supra^ 
confirming  the  other  Nolan  grant.  Said  opinion,  I  am  advised,  was  in- 
formally sent  to  the  Secretar^'^  and  by  him  sent  to  the  files  of  the  De- 
partment here  without  action. 

There  has  been  much  other  correspondence  between  the  Land  Office, 
the  named,  and  other  parties  in  relation  to  said  grant.  Protests  and 
counter  protests  have  been  filed,  particular  reference  to  which  has  not 
been  deemed  necessary  in  the  very  full  and  detailed  statement  which  I 
send  and  which  is  believed  to  contain  a  fair  narrative  of  all  the  matters 
which  maj  have  any  bearing  upon  the  claim  of  Mr.  Pinkerton,  in  the 
premises,  or  afford  any  light  in  your  investigation  of  the  same. 

There  has  also  been  much  litigation  in  the  local  courts  between  the 
grant-claimantfi  and  settlers  or  intruders  upon  the  disputed  territory, 
of  which  latter  Mr.  M.  W.  Mills,  the  District  Attorney  of  New  Mexico, 
wrote,  on  June  13, 1885,  to  the  General  Land  Office— "There  are  al>oat  a 
thousand  settlers  on  this  grant.''  He  also  wrote  that  hundreds  of  suits 
had  been  instituted  against  the  settlers,  many  of  which  were  pending, 
and  that  of  those  wliich  had  reached  a  judicial  determination,  without 
exception,  the  decisions  were  in  favor  of  the  settlers.     On  November  9, 
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1885,  Mr.  Mills  wrote  that  one  of  said  cixses,  that  of  William  Pinkerton 
v>  Epifanio  Ledaax,  had  been  carried  to  the  United  States  supreme 
court,  and  as  he  was  unable  to  follow  it  there,  he  suggested  that  the 
Attorney-General  take  charge  of  the  case  in  that  court.  Acting  upon 
this  suggestion,  on  January  9, 1886,  Secretary  Lamar  wrote  to  the  At- 
torney-General calling  his  attention  to  said  'case,  and  requesting  him, 
inasmuch  as  the  interests  of  the  settlers  and  of  the  government  seemed 
to  be  identical,  to  appear  and  protect  said  interests.  This  case  was  ar- 
gued at  the  October  term,  1888.  of  the  supreme  court,  but  the  Attorney- 
General  did  not  appear  therein.    It  is  reported  in  129  CT.  S.,  p.  346. 

The  judgment  of  the  lower  court  in  favor  of  the  settler  was  affirmed, 
mainly  upon  the  ground  that  the  tract  in  controversy  was  not  clearly 
shown  to  be  within  the  limits  of  the  grant.  No  question  as  to  the  va- 
lidity of  the  grant  or  the  construction  of  the  proviso  in  the  act  of  July, 
1870,  mpra^  was  raised,  though  both  of  these  questions  would  seem  to 
have  been  presented  by  the  record.  Indeed,  the  court  commented 
sharply  upon  the  omission  to  raise  and  discuss  these  questions.  It  said, 
on  page  355 : 

This  case  seems  to  have  been  very  perfunctorily  tried  and  discussed.  There  is  a 
question  which  may  be  eutitled  to  much  consideration,  whether  the  Nolan  title  has 
any  validity  at  all  without  confirmation  by  Congress.  The  act  of  July  22,  1854,  be- 
fore referred  to,  seems  to  imply  that  this  was  necessary.  There  is  also  another  act  of 
Congress  which  may  have  a  bearing  on  the  case.  We  refer  to  the  act  of  July  1, 1^0, 
16  Stat.,  646,  c.  202,  by  which  another  grant  to  Nolan  was  confirmed  to  the  extent  of 
eleven  leagues.  After  v.nrious  pro  visious  with  regard  to^the  exterior  lines  of  those  eleven 
leagues,  the  4th  section  declares  ''  that  upon  the  adjustment  of  said  claim  of  the  heirs 
of  Qervacio  Nolau,  according  to  the  provisions  of  this  act,  it  shall  be  the  duty  of  the 
surveyor  general  of  the  district  to  furnish  properly  approved  plats  to  said  claimants, 
etc. :  Provided,  that  when  said  lands  are  so  confirmed,  surveyed  and  patented,  they 
shall  be  held  and  taken  to  be  in  full  satisfaction  of  all  fui-ther  claims  or  demands 
against  the  United  States.'' 

Whether  this  provision  was  not  intended  to  affect  the  entire  claim  of  Nolan  for 
any  grant  of  lands  in  New  Mexico  may  be  a  serious  question.  Without  expressing 
any  opinion  on  the  subject,  it  suffices  to  say  that  we  see  no  error  in  the  judgment  of 
the  supreme  court  of  New  Mexico,  and  it  is  therefore  affirmed. 

It  is  very  much  to  be  regretted  that  the  question  of  the  construction 
of  said  proviso  was  not  presented  to  and  settled  by  the  court  in  that 
case,  as  it  would  have  prevented  further  controversy  as  to  the  title  to 
the  lands  within  the  limits  of  grant  Ko.  39. 

It  will  be  seen  from  the  foregoing  statement  that  the  action  of  the 
Land  Department  in  relation  to  the  Kolan  grant  Ko.  39  has  not  been 
entirely  consistent.  In  the  first  instance  the  Commissioner  (William- 
son) refused  to  approve  of  a  contract  for  the  survey  thereof,  whereby  its 
reservation  would  have  been  noted  on  the  tract  books,  holding  that  said 
grant,  under  the  act  of  1870,  supra,  had  ^'  no  legal  status."  Three  years 
afterwards,  the  same  officer  found  no  objection  ''  to  the  making  of  a 
preliminary  survey  of  said  claim  under  the  deposit  system."  Four  years 
later,  Commissioner  McFarlaud,  and  Acting  Commissioner  Harrison, 
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recommended  that  the  lands  within  the  limits  of  the  grant,  a^  shown  by 
the  survey,  be  suspended  from  entry  and  that  the  petition  of  the  settlers 
to  the  contrary  be  rejected.  In  this  recommendation  Secretary  Teller 
concurred.  The  next  year  Commissioner  Sparks  recommended  that 
said  lands  be  thrown  open  to  entry  and  settlement,  and  in  this  view 
Secretary  Lamar  concurred.  And  then  there  is  the  opinion  of  the 
Attorney-General  which  conflicts,  as  to  the  law^  with  that  of  Secretary 
Lamar,  and  the  dubitantur  of  the  supreme  court. 

The  question  in  the  case,  which  has  heretofore  been  considered  by 
the  Department,  is  purely  legal,  and  arises  out  of  the  construction 
placed  upon  the  statute  of  July  1, 1870,  supra^  and  more  particularly 
the  proviso  to  the  fourth  section  thereof.  On  the  one  side  it  was 
thought  that  the  proviso  only  declared  that  acceptance  of  patent  under 
that  act  should  be  in  full  satisfaction  of  all  further  claims  in  relation 
to  grant  No.  48.  It  is  asserted  that  said  grant  was  for  a  much  larger 
quantity  of  land  than  the  amount  for  which  it  was  confirmed,  and  that 
the  proviso  was  meant  to  prevent  the  setting  up  of  any  claim  there- 
after against  the  government,  because  of  the  curtailment  of  the  original 
area,  or  because  of  the  recognition  of  the  claims  of  settlers  within  the 
limitB  of  the  grant  when  located.  And  it  is  insisted  that  it  is  not  to 
be  supposed  that  the  government  in  carrying  out  its  treaty  stipula- 
tions, confirming  a  grant  made  by  a  former  government  and  securing 
the  citizen  the  enjoyment  of  his  private  property,  would  exact  such  a 
hard  condition  as  a  release  of  ^'all  further  claims  or  demands  against 
the  United  States''  of  every  kind  or  description ;  that  even  if  it  were 
held  that  under  the  Mexican  laws  Nolan  could  receive  but  one  grant, 
limited  in  amount  to  eleven  square  leagues,  yet,  inasmuch  as  grant  No. 
39  was  made  to  Nolan,  Lucero  and  Aragon,  even  if  Congress  meant  to 
restrict  the  first  to  a  grant  of  eleven  square  leagues  under  the  Mexican 
law,  it  is  not  fair  to  suppose  that  the  grant  to  the  others  was  to  be  ob- 
literated entirely,  even  though  they  had  exercised  their  lawful  right  of 
selling  their  interest  in  said  grant  to  Nolan  or  any  one  else. 

In  this  connection  it  may  be  as  well  to  mention  that  said  Nolan  at 
the  time  of  his  death  was  also  the  owner,  by  transfer  from  his  uncle 
Antonio  Sandoval,  of  the  Estancia  grant,  situated  in  Valencia  county, 
New  Mexico ;  that  on  the  application  of  his  heirs  the  surveyor-general 
investigated  said  claim  and  reported  favorably  thereon,  which  report 
was  duly  transmitted  by  this  Department  to  Congress  on  February  8, 
1873,  as  will  be  seen  by  reference  to  Senate  Ex.  Doc.  No.  40, 42nd  Con- 
gress, 3rd 'Session. 

On  the  other  hand,  it  is  argued  that  to  arrive  at  the  true  intention  of 
Congress  the  entire  act  must  be  read  and  construed  as  a  whole  in  ac- 
cordance with  the  well-settled  rules  applicable  thereto ;  that  the  claim 
of  Nolan  was  but  an  equitable  claim  at  most  and  not  a  perfect  legal 
right  or  title  to  the  land  in  question  ;  that  of  the  extent  of  the  equities 
Congress  is  the  sole  judge,  and  its  judgment  cannot  be  questioned; 
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that  reading  tbe  act  in  this  light  it  is  apparent  there  was  no  necessity 
for  the  exaction  of  a  release  from  the  Nolans  on  account  of  the  cartail- 
inent  of  the  area  of  grant  No.  48,  inasmuch  as  there  was  no  legal  ciaini 
against  the  government  for  more  than  it  had  thoug-bt  proper  to  recog 
nize  by  its  confirmation^    that    the  release   in  the    proviso  caDnot 
properly  be  construed  to  be  required  to  protect  the  g^overnment  ftom 
any  claim  on  the  part  of  the  Nolan  heirs,  because  of  the  recognition  of 
the  claims  of  the  settlers  within  the  limits  of  tlie  g^rant,  inasmuch  as 
lieu  lands  are  awarded  therefor  to  the  heirs,  and  the  ri|?h  t  of  the  settlers 
to  make  entry  of  their  claims  is  especially  provided  for  by  the  third  sec- 
tion of  said  act.    In  view  of  this  provision,  it  is  asserted,  as  a  familiar 
rule  of  construction,  that  where  a  statute  contains  a  particular  enact- 
ment, and  a  general  enactment,  which  might  include  the  particular  one, 
both  should  be  operative,  but  the  general  enactment  must  be  taken  to 
affect  only  cases  outside  of  those  within  the  particular  \a,ngQage.    (End- 
lich  on  Statutes,  par.  399).   That  the  general  language  of  the  proviso  is 
not  to  be  construed  as  applicable  to  all  claims  of  every  nature  and  kind, 
but  is  restricted,  by  the  more  specific  language  with  which  it  is  associ- 
ated, to  claims  ejusdem  generis  as  those  designated  by  the  particular 
words,  in  the  absence  of  clear  intention  otlierwise,    (ibid.  par.  405) 
That  under  these  canons  of  construction  the  conclusion  is  clear  that  it 
was  the  purpose  of  Congress,  as  a  condition  annexed  to  the  acceptance 
of  patents  under  said  act,  to  require  a  release  of  all  claims  of  a  iike 
nature  as  against  the  United  States. 

It  is  not  made  very  clear  how,  or  through  whom,  Mr.  Pinkerton  claims 
title.    It  appears  from  the  letter  of  the  Mexican  Charge,  inclosed  by 
you,  that  he  purchased  from  the  Nolan  heirs,  who  are  bound  to  protect 
and  defend  him  in  the  possession  of  the  tract  sold ;  whilst  Mr.  Pinker- 
ton  himself  states,  in  his  letter  herewith  sent  you,  that  he  pnrcha^ 
the  interest  of  Lucero  and  now  owns  the  same.    It  will  be  observed  that 
in  the  record  of  grant  39,  sent  up  by  the  surveyor-general,  it  is  shown 
that  Lucero  sold  to  Gervacio  Kolan  his  interest  in  said  grant;  that 
Kolan  asserted  a  claim  to  the  whole  grant,  and  the  record  contains 
what  purport  to  be  conveyances  from  both,  Lucero  and  Aragon,  to 
IS'olan  of  their  interest  in  said  grant,  and  that  the  surveyor  recom- 
mended the  confirmation  of  the  whole  grant  to  the  heirs  of  Nolan ;  and 
all  these  matters  were  of  record  before  Pinkerton  claims  to  have  pu^ 
chased.    The  decree  of  the  district  court  of  New  Mexico  seems  to  have 
been  an  amicable  suit,  and  therefore  settled  nothing  except  perhaps  as 
between  the  parties  thereto.    The  claim  now  made  through  Lucero 
would  seem  to  have  additional  complications  connected  with  it. 

Amid  these  complications  and  conflicts  of  opinion,  and  in  view  of  the 
fact  that  Mr.  Pinkerton,  through  the  minister  of  a  foreign  government, 
proposes  to  make  reclamation  or  demand  indemnity  of  the  United  States 
for  an  alleged  wrong,  claimed  to  have  been  caused  by  the  improper 
action  of  this  Department,  it  sccmiis  to  me  that  it  would  be  perhaps  an- 
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wise  ftit  me  at  this  time  to  express  an  opiiiiou  upon  the  merits  of  his 
case,  as  suggested  by  you.  With  every  disposition  to  throw  all  the  light 
upon  the  case  and  its  complications,  I  send  this  very  full  statement  and 
the  numerous  exhibits  referred  to,  and  shall  be  glad  to  furnish  any  other 
information  in  the  possession  of  the  Department  which  may  be  desired ; 
but  prefer  to  postpone  an  expression  of  opinion  upon  the  ca^e  in  its 
present  aspect  lest  it  might  be  a  prejudgment  in  a  matter  which  has 
not  yet  assumed  definite  shape. 

I  also  inclose  copy  of  the  report  of  the  Oommissioner  of  the  General 
Land  Office  made  on  the  reference  of  your  letter  to  him  and  marked  ^^M." 


TIMBSB  CXTLTURB  CONTEST- BEIiTXQiriSHMENT. 

DOEBINGTON  V.  DE  HABT. 

A  timber  onltare  entry  within  a  section  that  contains  a  nataral  supply  of  timber  trees 
is  illegal  and  must  be  canceled. 

The  right  of  a  contestant  to  proceed  against  an  entry  and  secure  the  results  of  the 
contest,  is  not  defeated  by  a  subsequent  relinquishment  of  the  entry,  and  the  in- 
terrening  filing  of  another. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  November  28, 1890. 

Your  letter  of  November  6, 1889,  transmitted  the  papers  in  the  case 
of  Albert  Dorrington  v.  Henry  L.  De'Hart  on  appeal  by  the  former 
flrom  your  decision  of  February  5,  1889,  dismissing  his  contest  against 
the  timber  culture  entry  of  the  latter  for  the  NW.  J  Sec.  17,  T.  32,  R. 
57  W.,  Valentine  land  district,  Nebraska.  It  also  transmitted  the  papers 
in  the  contest  case  of  one  Nathaniel  Searcy  against  the  same  entry,  also 
the  affidavit  of  a  contest  by  L.  A.  Dorrington  upon  a  very  different 
charge,  and  also  the  affidavit  of  contest  of  one  Frank  T.  Roxbury  against 
the  same  entry,  also  the  relinquishment  of  De'Hart  to  the  entry  and 
notice  by  the  local  officers  that  one  Peter  Wernsmann  had  also  filed  a 
declaratory  statement  for  the  land. 

On  October  10, 1884,  De'Hart  made  timber  culture  entry  for  this 
land,  and  on  June  21, 1886,  Albert  Dorrington  filed  affidavit  of  contest 
against  the  same,  alleging — 

That  said  section  contained  not  less  than  ten  acres  of  timber  land  and  a  good  thrifty 
growth  of  five  acres  of  timber  growing  naturally  upon  the  same,  composed  of  cotton- 
wood,  ashy  box  elder  and  elm  trees. 

Service  of  notice  was  made  by  publication,  and  the  taking  of  testi- 
mony was  fixed  for  September  28,  1886,  before  J.  A.  Wilson,  notary 
public,  Ohadron,  Nebraska.  Oontinuances  were  had  under  stipulations 
until  November  26, 1886,  when  the  testimony  was  taken  and  on  Dec^em* 
ber  20tb  following  the  local  officers  passed  upon  the  case  and  recoo)- 
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mended  the  cancellatiou  of  the  eutry,  from  which  decision  the  entry- 
man  appealed. 

On  October  12, 1887,  one  Nathaniel  Searcy  filed  an  affidavit  of  con- 
test against  said  entry  alleging  that  ^'  Henry  De'Hart  has  failed  to  plant 
trees,  tree  seeds  or  tree  cuttings  daring  the  third  year  as  required  by 
law  or  up  to  date  of  this  contest,"  and  he  accom  panied  said  affidavit 
with  an  application  to  make  homestead  entry  for  said  land.  This  was 
placed  on  file  to  await  the  result  of  former  contest. 

On  April  25, 1889,  the  local  officers  transmitted  said  papers  with  the 
information :  ^^  Entry  relinquished  and  D.  S.  filing  made  by  Peter  Werns- 
mann.    Case  dismissed." 

On  February  18, 1889,  L.  A.  Dorrington  filed  an  affidavit  of  contest 
alleging  that  the  entryman  has  failed  to  cultivate  or  cause  to  be  cul- 
tivated said  tract  during  the  past  year  and  has  failed  to  plant  or  cause 
to  be  planted  any  trees,  seeds  or  cuttings  on  the  land  during  the  year 
last  past,  and  that  these  defects  still  exist. 

On  April  22, 1889,  Frank  T.  Koxbury  filed  affidavit  of  contest  against 
said  entry  alleging  failure  to  plant  ten  acres  to  trees  as  required  by 
law,  etc.,  and  that  the  default  still  exists.  Nothing  was  done  with  either 
of  the  three  last  named  cases  except  that  a  memorandum  shows  Searcy's 
contest  dismissed,  and  on  April  23, 1889,  De'Hart  filed  his  relinquish- 
ment and  Peter  Wernsmann  filed  declaratory  statement  for  the  land. 

In  the  mean  time  on  February  15,  1889,  your  office  decided  the  case 
of  Albert  Dorrington  v.  De'Hart  and  dismissed  the  contest,  from  which 
decision  the  former  appealed  to  this  Department. 

On  June  28, 1889,  in  pursuance  of  your  instructions  of  May  16,  Dor- 
rington notified  Wernsmann  of  his  appeal  and  furnished  him  copy  of 
same. 

Wernsmann  has  not  filed  any  brief  in  the  case  nor  any  statement  in 
regard  to  his  declaratory  statement. 

The  testimony  in  the  case  is  somewhat  conflicting  as  to  the  number 
of  trees  upon  the  section,  but  it  appears  from  the  testimony  that  there 
were  from  seven  to  ten  acres  of  timber  thereon  and  that  while  the  belt 
of  timber  follows  the  trend  of  a  stream  running  through  the  section,  it 
extends  back  upon  the  upland  and  grows  independent  of  the  water  of 
the  stream  and  its  overflow.  There  appears  also  to  be  a  grove  of  ash 
timber  away  from  the  stream.  A  large  number  of  stumps  of  various 
sizes  are  found  upon  the  land,  and  the  testimony  tends  to  show  that 
men  have  been  taking  firewood  and  some  building  material  off  the  land 
for  several  years,  yet  it  is  in  evidence  that  the  timber  iis  increasing  by 
natural  growth,  and  rapidly  so,  since  the  land  has  been  protected  from 
fire  and  from  cattle  that  formerly  ranged  over  it. 

DeHart  did  not  testify  in  the  ease,  and  produced  but  one  witness. 
He  testified  that  there  was  no  timber  on  the  section,  but  the  preponder- 
ance of  the  evidence  Rhows  that  be  is  mistaken ;  that  nature  has  sup- 
plied and  is  continuing  to  supply  the  section  with  timber,  without 
planting  or  cultivation  by  man. 
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I  have  examined  the  cases  you  cite  and  note  the  fact  that  in  the  case 
of  Bartch  v.  Kennedy  (3  L*  D.,  437)  the  trees  on  the  section  were  con- 
fined to  the  banks  of  the  Knife  Biver,  and  that  they  were  '^  located 
mostly  on  the  river  bank,  where  the  land  is  subject  to  overflow."  In 
the  other  case  cited  the  facts  are  not  given.  In  case  of  Box  v.  Ulstein 
(3  L.  D.,  143),  the  testimony  showed  that  the  timber  was  in  groves  on 
the  tillable  laud,  not  confined  to  the  banks  of  streams,  the  varieties  be- 
ing, poplar,  oak,  willow  and  balm  of  gilead.    It  is  said  in  that  case: 

The  question  then  is,  has  nature  in  this  case  provided  what  in  time  wiU  become  an 
adequate  supply  of  timber  for  the  inhabitants  of  the  section  f  I  think  that  we  find 
the  proper  standard  of  ''an  adequate  supply"  in  the  timber  culture  act  which  pro- 
vides for  the  planting  of  ten  acres  of  timber  and  for  the  existence  of  ...  . 
sixty-seven  hniidred  and  fifty  trees  on  a  section,  or  the  probability  that  from  the 
existing  natural  supply  there  will  be  that  number  in  the  future. 

In  the  case  of  Bleukner  v.  Sloggy  (2  L.  D.,  267)  the  timber  grew  in 
the  bend  of  a  creek  In  the  extreme  corner  of  the  section  and  partially 
if  not  wholly  subject  to  overflow,  the  remainder  of  the  section  being 
prairie  laud.    Therein  it  is  said : 

It  is  eminently  proper  that  the  situation  of  the  natural  growth  of  timber  and  its 
relation  to  the  section  should  be  considered  as  well  as  the  actual  aiuouut  and  charac- 
ter of  the  timber  itself. 

Having  carefully  considered  the  testimony  in  the  case  at  bar,  I  con- 
cur with  the  local  officers  that  the  eutry  should  be  caucelcd.  The  right 
of  the  contestant,  Albert  Dorringtou,  is  not  defeated  by  the  reliuquish- 
ment  of  DeHart,  and  the  filing  of  the  declaratory  statement  of  Werus- 
mann. 

See  Gardner  t?.  Spencer  (10  L.  D.,  398). 

Your  decision  is  therefore  reversed. 


SCHOOIi  liAND-SETTIiEMENT  BEFORE  SURVBT. 

John  W.  Johnson. 

Settlement  on  school  land,  prior  to  the  survey  thereof,  by  one  who  has  exhausted  his 
pre-emptive  right,  and  claims  as  a  homesteader,  does  not  defeat  the  reservation 
for  the  benefit  of  the  Territory,  where  the  survey  is  made  prior  to  the  passage  of 
the  act  of  May  14, 1880. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  November  29,  1890. 

I  am  in  receipt  of  your  letter  of  October  24, 1890,  relative  to  the  home- 
stead entry  of  John  W.  Johnson  for  the  W.  J  of  the  NE.  J  and  the  W. 
J  of  the  SB.  i  of  Sec.  16,  T.  13  N.,  E.  5  E.,  G.  and  S.  R.  meridian,  Pres- 
cott,  Arizona,  which  was  canceled  October  28, 1874,  and  which  you 
recommend  to  be  re-instated,  and  that  authority  be  given  your  office  to 
pass  upon  the  final  proof  submitted  by  Johnson.  From  said  communi- 
cation and  accompanying  papers  the  following  facts  appear: 

The  land  is  a  school  section,  and  was  surveyed  in  1873.    The  town- 
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ship  plat  was  filed  in  the  local  office  Angai^t  6,  1874,  aud  Johnson  made 
homestead  entry  of  the  tract  Aagast  15,  the  same  year.  His  entry  was 
canceled  by  your  office  October  23,  1874,  on  the  ground  that  rights  un- 
der the  homestead  law  attached  only  at  date  of  entry.  Subsequently, 
the  receiver  at  the  Prescott  land  office  addressed  a  letter  to  your  office, 
enclosing  the  corroborated  affidavit  of  claiinant  stating  that  he  settled 
upon  the  land  prior  to  survey,  and  asked  that  the  entry  be  rein- 
stated.  This  application  was  transmitted  to  the  Secretary,  who,  on 
June  18, 1875,  affirmed  the  action  of  your  office  canceling  the  entry, 
holding  that : 

The  survey  was  made  before  Mr.  Johnson  made  his  entry.  His  entry  cau  take  ef- 
fect only  from  its  date,  and  at  that  date  the  lands  were  reserved  as  aforesaid. 

Johnson  can  not  take  this  land  as  a  pre-omptor  and  allege  the  actual  date  of 
his  settlement  before  snrvey,  for  he  has  already  exhausted  his  privilego  as  a  pre- 
emptor. 

Notwithstanding  the  cancellation  of  the  entry,  Johnson  continued  in 
the  occupancy  of  the  tract,  and,  on  March  16,  1885,  he  offered  final 
proof,  showing  continuous  residence  for  twelve  years  and  improvements, 
estimated  to  be  worth  from  $2,000  to  $4,000. 

In  view  of  the  long  residence  of  the  claimau^t  and  his  valuable  im- 
provements, and  of  the  act  of  May  14,  1880,  which  provides  that  the 
homestead  right  shall  relate  to  the  date  of  settlement,  you  recommend 
that  the  entry  be  re-instated,  and  that  your  office  be  authorized  to  act 
upon  the  proof  offered. 

The  Department  is  without  authority  to  grant  relief  to  this  settler. 
Prior  to  the  act  of  May  14, 1880,  no  right  could  be  initiated  or  acquired 
under  the  homestead  law,  except  by  actual  entry  at  the  land  office. 
Said  act,  which  provided  that  rights  under  the  homestead  law  may  be 
initiated  by  settlement  upon  unsurveyed  land  as  under  the  pre-emption 
law,  and  that  the  right  shall  relate  back  to  the  date  of  settlement,  did 
not  legalize  settlements  made  prior  to  its  passage,  so  far  as  to  divest  or 
affect  rights  that  had  been  acquired  prior  to  entry  and  before  the  pas- 
sage of  the  act. 

This  view  was  plainly  and  forcibly  expressed  in  the  case  of  Bontheru 
Pacific  Railroad  Company  v.  Lopez,  3  L.  D.,  130,  which  involved  the 
question  as  to  whether  a  settlement  upon  unsurveyed  lands  within  the 
limits  of  the  Southern  Pacific  Kailroad  Company,  made  prior  to  the  act 
of  May  14, 1880,  with  a  view  to  entering  the  same  under  the  homestead 
law  when  surveyed,  is  such  a  claim  as  will  except  the  land  from  the 
grant.  The  Secretary  held  that  the  words  "  occupied  by  homestead 
settlers,''  occurring  in  the  excepting  clause  to  said  grant,  was  deliber- 
ately used  by  Congress  for  the  purpose  of  excepting  from  the  grant 
lands  settled  upon  with  the  intention  of  entering  them  under  the  home- 
stead law  when  surveyed,  knowing  that,  under  the  law  in  force  at  the 
date  of  the  grant,  no  right  could  be  acquired  under  the  homestead  law 
by  mere  settlement  as  against  the  right  of  the  company,  without  an 
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express  exception  and  reservation  for  that  purpose.    Bat,  in  speaking 
of  the  scope  and  purpose  of  the  act  of  May  14,  ISSO,  he  says : 

This  act  introduced  several  new  features  into  the  homestead  law,  and  amon/i;  others' 
the  initiation  of  a  homestead  claim  by  settlement,  whether  the  land  is  surveyed  or 
uDSurveyed.  Prior  to  the  passage  of  the  act,  the  only  lawful  initiation  of  a  home- 
stead claim  was  by  an  entry  or  filing  (except  in  cases  coming  uuder  section  2294,  Re- 
vised Statutes),  and  there  was  no  right  of  homestead  upon  uusurveyed  land.  In 
granting  these  additional  rights  to  homestead  settlers,  it  is  not  to  be  supposed  that 
Congress  intended  the  act  to  operate  so  as  to  divest  rights  already  acquired  under 
other  laws;  and  hence  it  cannot  be  held  that,  in  the  case  before  me,  it  clothed  Lopez 
with  any  right  against  the  railroad  company  superior  to  that  which  ho  had  at  date  of 
the  definite  location  of  their  line,  or  that  it  destroyed  any  vested  Interest  which  they 
may  have  thereby  acquired  in  the  land. 

This  has  been  the  uniform  ruling  of  the  Department,  and  I  know  of 
no  case  in  which  a  contrary  ruling  has  been  made,  or  which  has  held 
that  any  right  uuder  the  homestead  law  could  be  acquired  by  settle- 
ment upon  uusurveyed  lands  prior  to  the  act  of  May  14,  1880. 

In  the  case  of  Thomas  F.  Talbot,  8  L.  D.,  495,  the  Secretary,  in  speak- 
ing of  a  settlement  made  upon  school  lands  in  Wyoming  Territory  prior 
to  and  existing  at  date  of  a  survey  made  in  1870,  said,  that  such  settler 
as  against  the  rights  of  the  Territory  could  have  perfected  a  claim  un- 
der the  homestead  or  pre-emption  law,  under  the  act  of  February  26, 1859 
(11  Stat.,  358).  But  this  was  mere  dictum,  not  necessary  to  a  decision 
of  the  case,  and  from  an  examination  of  the  question  involved  and  de- 
cided, it  is  evident  that  the  word  "homestead"  was  inadvertently  used, 
and  that  it  was  not  intended  to  hold  that  a  settlement  made  upon  a 
school  section  prior  to  survey  by  a  persou  not  qualified  to  enter  it  under 
the  preemption  law,  but  having  the  qualifications  of  a  homesteader, 
would  defeat  the  reservation  for  school  purposes,  under  the  act  of  Feb- 
ruary 26,  1859,  which  provides  that  <' where  settlements,  with  a  view  to 
pre-emption,  have  been  made  before  the  survey  of  the  lands  in  the  field, 
which  are  found  to  have  been  made  on  sections  sixteen  or  thirty-six, 
those  sections  shall  be  subject  to  the  pre  em[)tion  claim  of  such  settler." 

The  only  question  involved  and  decided  in  the  case  of  Talbot  was, 
that  if  a  settlement  was  made  upon  school  lands  prior  to  survey  which 
would  except  it  from  the  grant  or  reservation,  and  such  settler  subse- 
quently abandoned  the  land,  before  indemnity  had  been  taken,  the 
grant  or  reservation  immediately  attaches,  and  the  purchase  of  the  im- 
provements of  such  settler  by  one  who  settled  subsequent  to  survey 
gives  no  right  as  against  the  grant  or  reservation,  either  uuder  the  act 
of  February  2G,  1859,  or  the  act  of  August  9,  1888  (25  Stat.,  393),  au- 
thorizing the  leasing  of  school  and  university  lands  in  the  Territory  of 
Wyoming.  In  other  words,  that  such  settlement  does  not  except  the 
tract  from  reservation,  except  in  favor  of  the  settler  in  actual  occupa- 
tion at  date  of  survey.  The  question  as  to  the  character  of  settlement 
was  not  involved. 

At  the  date  of  Johnson's  entry,  the  l^nd  iu  controversy  bad  been 
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designated  by  sarvey  as  a  school  section,  and  was  then  in  reservation 
for  school  purposes  for  the  Territory  of  Arizona. 

The  5th  section  of  the  act  of  July  22, 1854  (10  Stat,  308),  which  was 
extended  to  and  continued  in  force  in  the  Territory  of  Arizona  by  the 
act  of  February  24, 1863  (12  Stat.,  664),  provided : 

That  when  the  lands  in  the  said  Territory  shall  be  surveyed,  under  the  direction 
of  the  government  of  the  United  States,  preparatory  to  bringing  the  same  into  mar- 
ket, sections  numbered  sixteen  and  thirty-six  in  each  township,  ih  said  Territory, 
shall  be,  and  the  same  are  hereby,  reserved  for  the  purpose  of  being  applied  to  schools 
in  said  Territory,  and  in  the  States  and  Territories  hereafter  to  be  created  out  of  the 
same. 

While  such  reservation  does  not  amount  to  a  grant,  or  snch  a  dedi- 
cati6n  in  the  strict  legal  sense  as  to  withdraw  from  Congress  the  power 
of  disposition  over  such  sections,  yet  it  has  all  the  force  and  effect  of  a 
grant  to  a  State,  so  far  as  to  withdraw  said  lands  from  other  disposi- 
tion or  control,  except  by  Congress.  Minnesota  v.  Bachelder,  1  Wall., 
109 ;  John  W.  Bailey  et  aZ.,  5  L.D.,  216.  The  right  of  the  Territory  to 
have  sections  sixteen  and  thirty-six  held  in  reservation  is  statutory,  and 
the  Secretary  has  no  power  or  authority  to  impair  that  right  by  recog- 
nizing any  claim  of  the  settler,  except  such  as  is  expressly  authorized 
by  law.    Thomas  F.  Talbot,  mpra. 

When  this  survey  was  made  and  the  township  plat  filed  in  the  local 
office,  the  sixteenth  and  thirty-sixth  sections  were  reserved  for  school 
purposes,  subject  only  to  the  provisions  of  the  act  of  February  20, 1859 
(Sec.  2275  E.  S.),  which  excepted  from  reservation  such  sections  upon 
which  settlements  with  a  view  to  pre-emption  had  been  made  prior  to 
said  survey,  and  declared  that  those  sections  should  be  subject  to  the 
pre-onption  claim  of  such  settler. 

It  api)ears  from  the  decision  of  the  Department  of  June  18, 1875,  that 
Johnson  had  exhausted  his  pre-emptive  right,  and  could  not  take  the 
land  under  the  pre-emption  law ;  therefore  he  could  not  claim  the  ben- 
efits of  said  section  2275,  although  he  was  a  settler  upon  the  laud  prior 
to  and  at  date  of  survey. 

If  this  settler  is  now  residing  upon  the  tract  and  has  continuously  re- 
sided thereon  since  his  alleged  settlement,  and  has  made  valuable  im- 
provements on  the  land,  it  would  present  a  case  that  appeals  strongly 
to  Congress  for  relief,  which  has  the  power  to  authorize  the  entry  of 
this  tract  and  to  require  the  Territory  to  select  indemnity  in  lieu 
thereof;  but  upon  the  facts  presented  in  your  letter  I  know  of  no  au- 
thority that  would  authorize  the  Department  to  re-instate  his  entry 
and  allow  his  proof  as  against  the  right  of  the  Territory. 
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RAILROAD  GRANT— SETTLEMENT  RIGHTS. 

Northern  Pacific  R,  E.  Co.  v.  Potter  et  al. 

Where  possessiou  and  occapanoy  alone,  at  the  time  rights  nnder  a  railroad  grant  at- 
tach, are  relied  ou  to  except  the  land  from  the  grant,  it  must  affirmatively  appear 
that  the  party  in  each  possession  had  the  right,  at  that  time,  to  assert  a  claim  to 
the  land  in  question  nnder  the  settlement  laws. 

The  occupancy  and  possession  of  one  who  has  exhausted  his  rights  under  the  home- 
stead and  pre-emption  laws  do  not  constitute  such  a  ''claim''  as  will  defeat  the 
operation  of  the  grant. 

The  case  of  Northern  Pacific  R.  R.  Co.  v,  Bowaian,  cited  and  distinguished. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  November 

29,  1890. 

On  December  23, 1835,  William  H.  Potter  made  application  at  the 
Bozemau,  Montana,  land  office  to  make  homestead  entry  for  the  NW. 
J  N  W.  i  of  Sec.  29  and  the  K  i  NE.  J  of  Sec.  30,  T.  1  N.,  K.  4  E.,  of 
that  district. 

The  register  and  receiver  rejected  the  application,  on  the  ground 
that  part  of  the  tract  was  in  an  odd  numbered  section  within  the  grant 
to  the  Northern  Pacific  Railroad  Company,  and  listed  by  the  same  June 
27, 1885,  list  No.  6. 

Potter  appealed  to  your  office,  and,  on  January  13,  1888,  the  local 
officers  were  directed  to  order  a  hearing  to  ascertain  the  true  status* of 
the  land  in  the  odd  numbered  section.  July  6,  1882 — the  dat^  of  the 
definite  location  of  the  line  of  said  company's  road  opposite  the  land  in 
question. 

On  this  hearing,  from  the  evidence,  they  held  that  said  tract  in  Sec. 
20  was  excepted  from  the  grant  to  the  company,  but  as  Potter  had  ex- 
hahsted  his  pre-emption  and  homestead  privileges,  his  application  should 
be  dismissed. 

From  this  judgment  both  Potter  and  said  company  appealed,  and 
Potter  also  gave  notice  of  his  intention  to  withdraw  his  application  to 
make  homestead  entry  of  the  land  and  substitute  a  timber  culture  ap- 
plication for  the  tract  in  the  odd  numbered  section,  retaining  intact  his 
pre-emption  claim  for  the  land  in  the  even  numbered  section  under  his 
filing  made  March  20, 1883,  and  alleged  settlement  of  March  17th  of  that 
year. 

It  was  shown  at  the  hearing  and  so  found  by  the  register  and  receiver, 
which  finding  was  concurred  in  by  you,  that  Potter  had  exhausted  his 
homestead  and  pre-emption  privileges  at  the  date  he  made  application 
to  make  homestead  entry  of  the  tract  in  question,  and  I  think  this  find- 
ing is  fully  warranted  by  the  evidence. 

By  your  said  office  decisiou,  you  also  held  that  the  land  in  question 
in  the  odd  numbered  section  is  excepted  from  the  grant  to  the  company. 
From  this  judgment  the  company  again  appealed. 
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The  land  is  within  the  forty  mile  granted  limits  of  the  iN'orthem  Pacific 
Itailroad  Company,  and  was  withdrawn  npou  filing  the  map  of  general 
roate  of  said  road,  February  21, 1872. 

The  map  of  definite  location  wa  s  filed  July  6, 1882,  from  which  date 
the  right  of  the  company  attached  to  the  odd  numbered  sections  within 
the  grant. 

It  appears  that  on  February  2L,  1872,  Enos  Swan  filed  his  declaratory 
statement  for  the  land  above  described,  including  the  tract  in  Sec.  29, 
alleging  settlement  thereon  October  1, 1869.  He  was  a  citizen  of  the 
United  States,  and  resided  on  the  tract,  with  his  family,  in  1871.  He 
built  a  house  and  stable  and  a  half  mile  of  fencing  during  that  year, 
and  cultivated  the  land.  He  sold  his  improvements  to  one  Clausen 
about  the  year  1876;  and  the  latter  sold  to  S.  H.  Murry,  from  whom 
Potter  obtained  possession  in  1882,  and  lived  on  the  place  ^^  off  and  on'' 
till  1883,  when  he  moved  his  family  to  it,  and  has  since  that  time  re- 
sided on  the  place.  He  has  raised  crops  on  the  land  since  1882,  and 
has  claimed  the  land  and  had  no  other  home. 

It  has  been  occupied  and  cultivated  continuously  since  ISTl,  and 
claimed  by  the  parties  above  named. 

At  the  date  of  the  withdrawal,  the  land  in  Sec.  29  was  embraced  in 
the  filing,  prima  fade  valid,  and  covered  by  the  settlement  of  Swan, 
and  was  therefore  free  from  the  operation  of  such  withdrawaL  North- 
ern Pacific  E.  E.  Co.  v.  Stovenour,  10  L.  D.  645. 

The  land  thereafter  was  continuously  occupied  and  claimed  by  other 
settlers,  and  at  the  date  of  definite  location  was  occupied  and  claimed 
by  Pottery  but  since  he  had  exhausted  his  pre-emption  and  homestead 
privileges,  and  thereby  become  legally  disqualified  under  the  then  ex- 
isting laws  from  holding  or  taking  the  land  under  the  settlement  laws 
of  the  United  States,  his  settlement  and  supposed  claim  could  not  avail 
him.  The  title  to  the  land  in  the  odd  numbered  section  at  date  of  defi- 
nite location  had  not  been  ^'  sold,  granted  or  otherwise  appropriated," 
and  was  ^^  free  from  pre-emption  or  other  claims  or  rights,"  and  thus 
became  subject  to  the  grant  to  the  company.  Northern  Pacific  Eail- 
road  Company  v.  Fitzgerald,  7  L.  D.,  229. 

In  the  case  of  Northern  Pacific  E.  E.  Co  t?.  Bowman,  7  L,  D.,  238, 
which  is  relied  on  by  the  Commissioner,  it  was  expressly  held  that  Bow- 
man had  not  exhaust<ed  his  right  of  entry  under  the  homestead  law, 
and  could  have  entered  the  land  in  dispute  as  a  homestead  if  he  so  de- 
sired, there  being  no  intervening  adverse  settlement  claim  thereto. 
The  statement  in  that  case  ^'that  the  question  as  to  whether  the  claim 
of  said  Bowman  was  a  lawful  claim,  cannot  enter  into  the  consideration 
of  the  case  or  have  any  influence  in  the  determination  of  the  issue  in- 
volved. It  is  sufficient  if  he  had  a  claim  to  the  land  in  dispute  at  the  date 
mentioned  of  such  a  nature  as  the  act  defines,  and  any  question  aa  to 
t;be  lawfulness  or  validity  of  such  clafm  is  impiaterial  (Newlu^l  v.  San? 
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i;er,  92  U.  S.^  761;  K.  P.  R'y  v.  Diinmeyer,  113  U.  S.,  020),"  must  be 
limited  to  the  facts  of  that  case.  It  is  not  by  any  means  clear  that  the 
cases  cited  iipbold  the  doctrine  so  broadly  enunciated,  and  certainly  it 
could  not  have  been  the  intention  of  the  Supreme  Court  to  announce 
that  any  "claim,''  no  matter  how  shadowy,  could  except  land  from  the 
grant.  It  must  at  least  be  a  claim  capable  of  being  asserted  by  the 
party  in  possession  under  the  settlement  laws  of  the  United  States;  other- 
wise, the  claim  of  an  alien,  in  possession  at  the  time  the  railroad  com- 
pany's rights  attach,  who  could  never  take  the  land,  must  except  the 
land  from  the  grant.  The  Department  has  expressly  ruled  against  this 
view  in  the  cases  of  Southern  Pacific  R.  R.  Co.  v.  Saunders,  6  L.  D.,  98 ; 
Central  Pacific  R.  R.  Co.  v.  Painter,  id.  485 ;  Titamore  v.  Southern  Pacific 
R.  R.  Co.,  10  L.  D.,  46:3;  Central  Pacific  R.  R  '.  Co.  v.  JJootli  et  al.j  11  L 
D.,  89,  and  Central  Pacific  R.  R.  Co.  v.  Taylor  et  aL,  id.  355.  It  is 
deemed  that  the  true  rule  is  that  where  parties  rely  on  an  entry  or  filing 
of  record,  the  railroad  company  cannot  inquire  into  the  validity  of  the 
same,  unless  it  alleges  that  the  filing  or  entry  of  record  was  fraudulent 
and  void  ab  initio  because  the  alleged  settler  was  not  in  existence  at 
the  date  of  said  record.  Northern  Pacific  R.  R.  Coi?.  Brown,  10  L.  D., 
662,  and  Union  Pacific  R.  R.  Co.  v,  Haines,  on  review,  11  L.  D.,  224. 
But  that  where  possession  or  occupation  alone  at  the  time  the  railroad 
rights  attach  are  relied  on  to  except  the  land  from  the  grant,  it  must 
affirmatively  appear  that  the  party  in  such  possession  had  the  right  at 
that  time  to  assert  a  claim  to  the  lands  in  question  under  the  settlement 
laws  of  the  United  States. 

It  being  showu  that  Potter  had  exhausted  his  right  of  homestead 
and  preemi)tion  at  the  time  of  the  definite  location  of  the  road,  he  had 
no  ^<  claim  "  thereto  such  as  would  except  the  land  from  the  grant. 
James  Brady  v.  Central  Pacific  R.  R.  Co.,  11  L.  D., 

Your  said  office  decision  is  accordingly  reversed. 

It  appears  that  on  April  10,  1889,  Robert  Porter  made  application  to 
make  homestead  entry  of  the  land  in  question ;  this  was  rejected,  for 
the  reason  that  the  land  applied  for  was  embraced  in  this  case,  then  on 
appeal  to  your  office.  Porter  appealed.  I  herewith  return  the  papers, 
with  directions  that  you  pass  upon  the  merits  of  the  case  as  between 
Potter  and  Porter,  as  to  the  lands  above  described  in  section  30. 
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IlAIL.ROAI>    GRANT— INDEMNITT   SELECTION -CONFLICTING   GRANTS. 

South EKN  Pacific  li.  K.  Co.  v.  Moore. 

Lands  within  the  grant  to  the  Atlantic  and  Pacific  company  are  expressly  excepted 
from  the  later  grant  to  the  Southern  P>icitic  ;  and  the  act  of  Congress  forfeitiug 
certain  lands  granted  to  the  former  company  confers  no  ri  ghts  upon  the  latter  to 
to  select  lands  never  einhraced  within  its  grant. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  November 

29, 1890. 

The  appeal  of  the  Southern  Pacific  Railroad  Company  from  the  de- 
cision of  your  office  of  November  21, 1888,  holding  for  cancellation  it« 
selection  of  the  EJ  NVVJ,  SWJ  NWJ  (lot  1)  and  lots  2  and  3  of  Sec. 
29,  T.  4  N.,  R.  19  W.,  S.  B.  M.,  Los  Angeles,  California,  has  been  con- 
sidered. 

The  land  selected  is  vrithin  the  indemnity  limits  of  the  grant  of 
March  3, 1871  (16  Stats. ,  579),  to  the  branch  line  of  the  Southern  Pa- 
cific Railroad  Company  as  shown  by  its  map  of  designated  route  filed 
April  3,  1871,  and  also  within  the  primary  limits  of  the  grant  of  July 
27, 1866  (U  Stats.,  292),  to  the  Atlantic  and  Pacific  Railroad  Company, 
as  shown  by  its  map  of  designated  route  filed  March  12, 1872. 

Mattie  Moore  made  an  application,  August  10, 1888,  for  a  homestead 
entry  of  the  same  land.  Her  application  was  rejected  by  the  local  offi- 
cers on  the  groirnd  "  that  the  tract  was  covered  by  the  indemnity 
selection  of  the  Southern  Pacific  Railroad  Company,  No.  5,  approved 
May  25,  1883." 

The  records  show  that  this  selection  has  never  been  approved  by 
this  Department;  and  on  appeal  your  office  reversed  the  action  of  the 
local  officers  and  held  the  company's  selection  for  cancellation  upon  the 
ground  that  one  company  cannot  go  into  the  granted  limits  of  another 
company  to  seek  indemnity,  and  also  under  the  provisjo  in  section  23 
of  said  granting  act  to  the  Southern  Pacific.  In  its  appeal  to  this  De- 
partment, the  railroad  company  insists  upon  its  right  to  make  the 
selection.  The  first  ground  of  objection  in  said  office  decision  is  not 
tenable,  for  the  company  would  have  the  right  to  go  into  the  granted 
limits  of  another  company  provided  the  land  was  excepted  from  its 
grant  and  within  its  indemnity  limits  subject  to  selection.  Allers  r. 
^Northern  Pac.  R.  R.  et  al  (9  L.  D.,  452).  But  under  section  23  of  said 
act  of  March  3,  1871,  supra,  it  is  provided  ^Hhat  said  section  shall  in 
noway  aifect  or  impair  the  right,  present  or  prospective,  of  the  At- 
lantic and  Pacific  company,  or  any  other  railroad  company." 

This  Department,  in  construing  this  section,  has  repeatedly  held  that 
lands  within  the  grant  to  the  Atlantic  and  Pacific  company  do  not  pass 
under  the  grant  to  the  Southern  Pacific  company,  but  are  excepted 
therefrom.    Gordon  v.  Southern  Pacific  Railroad  Company  (5  L.  D., 
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691) ;  and  Coble  v.  Southern  Pacific  Eailroad  Company  (6  L.  D.,  679),. 
which  oil  review  was  adhered  to  (6  L.  D.,  812). 

The  act  of  July  6,  1886  (24  Stat.,  123),  forfeits  and  restores  to  the 
public  domain  certain  lands  within  the  primary  and  indemnity  limits  of 
the  Atlantic  and  Pacific  company,  adjacent  to  and  coterminus  with 
the  uncompleted  portions  of  its  road.  The  land  in  contest  is  part  of 
the  land  forfeited  under  this  act,  but  the  forfeiture  confers  no  right 
upon  the  Southern  Pacific  Railroad  Company  to  make  selection  of  land 
pever  embraced  in  its  grant. 

The  decision  of  your  office  is  therefore  affirmed,  and  the  selection  of 
said  tract  by  said  company  will  be  canceled. 

Mattie  Moore  will  be  allowed  to  enter  the  land  under  her  application 
on  showing  compliance  with  the  provisions  of  the  homestead  law. 


MOTION  FOR  REVIEW. 

Clark  v.  Martin. 

Motion  for  review  of  departmental  decision  rendered  July  21, 1890, 11 
L.  D.,  72,  in  the«ase  above  entitled,  denied  by  Secretary  Noble,  Decem- 
ber 1, 1890. 

RAILROAD  GRANT— HOMESTEAD  ENTRY— ACT  OF  MARCH  8,  1887. 

Union  Paoipio  Ry.  Co.  r.  Wasley. 

A  homestead  entry  of  record  at  date  of  definite  location  excepts  the  land  covered 
thereby  from  the  operation  of  the  grant,  and  it  is  immaterial  whether  the  entry- 
man  snbsequently  complies  with  the  law,  or  not. 

An  application  to  purchase  nnder  section  five,  act  of  March  3, 1867,  will  not  be  finally 
considered  until  presented  in  accordance  with  departmental  regulations. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

1, 1890. 

This  case  comes  before  the  Department  upon  the  appeal  of  the  Union 
Pacific  Railroad  Company  from  the  decision  of  your  office,  holding  for 
cancellation  the  selection  of  said  company  of  the  ^.  ^  of  the  NW.  \ 
and  the  N W.  J  of  the  NE.  J  of  Sec.  35,  T.  4  N.,  R.  67  W.,  Denver,  Colo- 
rado. 

Said  tract  is  within  the  limits  of  the  grant  of  July  1, 1862,  to  the 
Denver  Pacific  Railroad  Company  (12  Stat.,  489),  now  Union  Pacific 
Railroad  Company,  which  was  definitely  located  August  20,  1869.  At 
the  date  of  definite  location  the  tract  was  covered  by  the  homestead 
entry  of  Amos  Widner,  made  April  11,  1866,  which  was  canceled  No- 
vember 6, 1873,  for  failure  to  make  proof  within  the  statutory  period. 

The  company  selected  the  tract  December  31, 1870,  but  no  patent 
has  issued  therefor. 
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Cephas  Nyce  iiiaile  timber-culture  entry  for  this  land  Febrnarj  7, 
1885.  William  P.  Wasley  applied  to  enter  the  tract  under  the  home- 
stead law  March  3,  1885,  and  at  the  same  time  filed  an  affidavit  of  con- 
test against  the  entry  of  Nyce,  charging  that  said  land  was  not  devoid 
of  timber,  upon  which  a  hearing  was  had  May  6,  1885.  Nyce  failed  to 
appear  at  said  hearing,  and  upon  the  testimony  submitted  your  office 
held  that  the  land  was  not-subject  to  entry  under  the  timber-culture 
law,  from  which  no  appeal  was  taken  by  Nyce.  Your  office  further 
held  that  the  homestead  entry  of  Widner,  subsisting  at  date  of  defi- 
nite location,  excepted  the  land  from  the  operation  of  thegraut^and 
the  company's  selection  was  therefore  held  for  cancellation.  From  this 
action  the  com](any  appealed,  alleging,  substantially,  that  the  Comis- 
sioner  erred  in  holding  that  the  entry  of  Widner  excepted  the  tract 
from  the  operation  of  the  grant,  for  the  reason  that  said  entry  expired 
without  final  proof  being  made  thereon,  and  there  was  no  evidence  that 
Widner  was  qualified  to  make  a  homestead  entry,  nor  that  he  ever  per- 
formed any  act  whatever  in  connection  with  the  land,  save  to  file  his 
homestead  application.  They  also  alleged,  as  a  further  ground  of  error, 
the  failure  of  your  office  to  pass  upon  the  protest  of  the  Colorado  Mort- 
gage and  Investment  Company,  it  appearing  from  the  record  that  said 
company  claims  to  be  in  possession  of  said  lands  as  purchaser  from  the 
railroad  company. 

The  entry  of  Widner,  subsisting  at  date  ofdefinite  location,  excepted 
the  tract  from  the  operation  of  the  grant,  and  it  is  immaterial  whether 
the  entryman  subsequently  complied  with  the  law,  or  not.  Kansas 
Pacific  R.  R.  Co.  v.  Dunmeyer,  113  U.  S.,  629 ;  Hastings  &  Dakota  R. 
R.  Co.  V.  Whitney,  132  U.  S.,  357. 

With  the  record  is  also  an  application  of  the  Colorado  Mortgage  and 
Investment  Company  to  purchase  said  land  under  the  fifth  section  of 
the  act  of  March  3, 1887  (24  Stat.,  550),  in  which  it  is  alleged : 

Tbat  the  railway  company  sold  and  conveyed  this  land  to  Margaret  J.  Motcalf,  a 
native  born  citizen  of  the  United  States,  for  $800,  and  that  Bnch  sale  and  pnrcfaaae 
were  in  good  faith ;  that  Metcalftook  possession  June  29,  1878;  that  the  land  was 
not,  at  the  date  of  said  purchase,  sale  and  possession,  in  the  x>os6e88ion  or  occupation 
of  any  adverse  claimant,  and  has  not  since,  at  any  time,  been  in  the  posses  ion  or  oc- 
cupation of  any  claimant  other  than  said  Mctcnlf  or  her  grantees  and  snccessors; 
that  on  November  3,  1878,  MetcaJf  sold  an  undivided  one-half  interest  in  said  laud  to 
Agnes  B.  Mitchell,  a  native  born  citizen  of  the  United  States;  also,  that  on  June  2, 
1880,  Metcalf  and  Mitchell  sold  and  conveyed  the  whole  of  said  land  to  Elizabeth  J. 
Wcare,  a  native  born  citizen  ;  and  also  that  on  26th  January,  1881,  said  Weare  and 
husband  executed  a  deed  of  trust  to  one  Jones,  for  the  use  of  the  Colorado  Mortgage 
and  Investment  Company,  to  secure  payment  of  their  joint  note  for  $5,000  loaned  by 
said  company;  and  tbat  upon  default,  foreclosure,  etc.,  the  said  trustee,  on  Septem- 
ber 25,  1S82,  conveyed  the  land  to  said  company. 

It  is  further  shown  that  each  and  all  of  thnse  purchasers  paid  a  yaluable  consider- 
ation,  and  that  each  and  all  relied  upon  the  title  of  the  railway  company  ;  that  the 
Mortgage  and  Investment  Company  still  owns  the  land,  and  tbat  it  not  only  has  bees 
in  the  continuous  and  uniuterrnpted  possession  of  said  company  and  its  grantors 
since  June  29, 1878,  but  that  it  has  likewise  been  in  continuous  improvement  and  onlti- 
vation. 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  537 

Tbero  is  also  filed  witli  the  papers  an  abstract  of  title,  showing  that 
the  company  sold  said  land  to  Margaret  J.  Metcalf  and  executed  to  her 
a  deed  therefor,  dated  June  29,  1878,  and  recorded  July  17, 1878;  also 
that  the  title  to  said  land  passed  from  the  said  Metcalf  through  mesne 
conveyances  to  the  Colorado  Mortgage  and  Investment  Company,  the 
present  holder  of  the  title,  and  that  all  of  said  conveyances  have  been 
duly  recorded. 

The  fifth  section  of  the  act  of  March  3, 1887,  under  which  the  company 
claims  tLe  right  of  purchase,  provides — 

That  where  any  said  company  shall  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  have  declared  their  intention  to  become  sncfa  citizens,  Sks  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  nse  of  such  company,  said  lauds  being  the 
unmbered  sections  prescribed  in  the  grant,  and  being  co>terrainns  with  the  con- 
structed parts  of  said  road,  and  where  the  lauds  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for 
said  lands  at  the  ordinary  government  price  for  like  lauds,  and  thereupon  patents 
Hliall  issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns :  Provided, 
That  all  lands  shall  bo  excepted  from  the  provisions  of  this  section  which  at  the  date 
of  such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre- 
emption or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation 
have  not  since  been  voluntarily  abaudoned,  as  to  which  excepted  lands  the  said  pre- 
emption and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and  en- 
tries and  receive  paten^^  therefor :  Provided  further,  That  this  section  shall  not 
apply  to  lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hun- 
dred and  eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement 
laws  of  tbe  Uuit«d  States,  as  to  which  lauds  the  parties  claiming  the  same  us  afore- 
said shall  be  entitled  to  prove  up  and  enter  as  in  other  like  cases. 

It  does  not  appear  from  the  papers  before  me  that  any  one  is  claim- 
ing the  land  by  virtue  of  a  settlement  existing  at  the  date  of  the  al- 
leged purchase,  but  the  claim  of  Wasley  seems  to  be  predicated  upon 
his  contest  of  the  entry  of  Nyce,  and  it  does  not  appear  whether  he  has 
ever  settled  upon  the  land. 

It  is  unnecessary  at  this  time  to  pass  upon  the  question  as  to  the 
qualification  of  tbe  present  applicant  to  take  as  assignee  of  the  original 
purchaser  from  the  company,  or  to  express  any  opinion  as  to  the  rights 
of  settlers  under  the  second  proviso  to  said  section,  inasmuch  as  the 
party  has  not  made  an3'^  application  to  purchase  in  the  manner  as  di- 
rected by  the  Department  in  the  case  of  Samuel  L.  Campbell  (8  L.  D., 
27),  and  Wasley  has  had  no  opportunity  to  be  heard.  You  are  there- 
fore directed  to  notify  the  applicant  in  this  case  that  it  will  be  required 
to  make  application  to  the  proper  local  ofiicers  showing  its  right  to 
purchase  in  the  manner  as  provided  in  the  case  of  Samuel  L.  Campbell, 
mipra,  and  that  Wm.  P.  Wasley  shall  be  specially  served  to  show  cause 
why  said  application  to  purchase  should  not  be  granted. 
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RAIliROAD  GR.VXT—PRIVATE  CLAIM-SURVET. 

DuNOANSON  V.  Southern  Pacific  R.  R.  Co. 

The  surrey  of  a  private  claim  that  is  not  approved  by  the  surveyor  general  is  not 
effective  as  against  the  operation  of  a  railroad  grant. 

The  land  reserved  for  the  satisfaction  of  a  private  claim  having  specific  boondaries 
is  that  fonnd  to  be  within  such  boandaries,  on  the  snrvey  ander  which  patent 
issues. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  December 

1,  1890. 

I  have  considered  the  appeal  of  the  Sonthern  Pacific  Railroad  Com- 
pany from  the  decision  of  your  ofBce  of  September  12,  1884:,  rejecting 
its  claim  to  lots  2  and  3,  Sec.  27.,  T.  2  S.,  R.  7  W.,  S.  B.  M.,  Los  Angeles, 
California. 

On  the  12th  of  April,  1884,  E.  B.  Dancanson  made  application  for  a 
homestead  entry  of  said  lots  2  and  3.  His  application  was  rejected  by 
the  local  officers  because  the  land  applied  for  is  within  the  primary 
limits  of  the  grant  of  March  3, 1871  (16  Stats.,  579),  to  the  branch  line 
of  the  Southern  Pacific  Railroad  Company,  the  rights  of  which  attacbed 
April  3, 1871,  when  its  map  of  designated  route  w^  filed  in  the  General 
Land  Office. 

On  appeal  by  Duncanson  your  office  reversed  the  action  of  the  local 
officers  and  held  that  the  land  was  within  the  claimed  limits  of  the 
Jurupa  Mexican  grant  at  the  time  that  the  grant  to  the  railroad  com- 
pany became  effective,  and  therefore  was  excepted  from  the  railroad 
grant 

In  its  appeal  from  this  decision  the  railroad  company  contends  that 
the  land  was  never  within  the  out-boundaries  of  the  Jurupa  grant. 

The  records  in  your  office  show  that  the  Jurupa  grant  was  one  of 
specific  boundaries.  It  was  duly  confirmed  by  the  board  of  land  com- 
missioners in  California,  and  affirmed  on  appeal,  by  the  district  court 
for  the  southern  district  of  California.  Several  surveys  of  this  con- 
firmed grant  were  made.  The  survey  by  Reynolds,  under  which  the 
decision  of  your  office  in  favor  of  Duncanson  was  rendered,  was  never 
approved  by  the  surveyor-general,  and,  consequently,  was  of  no  valid- 
ity.   Frasher  v.  O'Conner  (115  IT.  S.  op.  p.  110). 

The  survey  made  by  Minto  in  1878  was  duly  approved  by  the  sur- 
veyor-general, and  under  it  patent  issued.  This  survey,  as  approved, 
and  on  file  in  your  office,  shows  that  the  land  in  contest  was  not  within 
the  limits  of  the  Jurupa  grant,  but  at  the  time  the  grant  to  the  railroad 
company  became  effective  was  subject  thereto. 

The  decision  of  your  office  rejecting  the  claim  of  the  railroad  com- 
pany to  the  land  in  question  is  therefore  reversed. 
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FINAL  PROOF  PROCEEDINGS—EVIDENCE— PRE-EMPTION. 

Lehman  v.  Snow. 

The  local  officers  are  witboat  authority  to  accept  Anal  proof  for  land  involved  in  a 
case  pending  on  appeal. 

The  want  of  proper  authority  in  an  officer  designated  to  take  final  proof,  will  not 
affect  the  validity  of  testimony  taken  before  him,  under  rule  35  of  practice,  at 
the  time  such  proof  is  submitted. 

A  temporary  removal  of  the  pre-emptor  from  land  of  his  own,  prior  to  the  establish- 
ment of  residence  on  his  pre-emption  claim,  will  not  take  such  claim  out  of  the 
second  inhibitory  clause  of  section  2260,  R.  S. 

An  entry  may  be  allowed  with  a  view  to  equitable  action  where  the  officer  designated 
to  take  the  final  proof  is  not  qualified  therefor,  but  the  proof  is  otherwise  regu- 
lar and  shows  due  compliance  with  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  2,  1890. 

Rosa  A.  Lehman  filed  her  declaratory  statement  N"o.  21,231  on  May 
24,  1886,  npon  the  8E.  J  SE.  J,  Sec.  15 ;  NE.  J  NE.  \^  Sec.  22,  and  W.  J 
N W.  JL,  Sec.  23,  T.  27  S.,  R.  9  B.,  M.  D.  M.,  San  Francisco,  California, 
alleging  settlement  July  3, 1885. 

Ob  June  18,  188G,  Ernest  Snow  filed  his  declaratory  statement  upon 
the  same  land,  alleging  settlement  November  21, 1885.  On  October  7, 
1886,  Snow  applied  to  make  final  proof,  and  thereupon  the  register 
issued  bis  notice  that  the  same  would  be  taken  before  the  "  superior 
judge  "  of  San  Luis  Obispo  county,  California,  on  December  14, 1886,  and 
on  the  same  day  the  register  and  receiver  issued  a  summons  to  Rosa  A. 
Lehman  to  appear  at  that  time  and  place,  ^'  and  contest  the  claim  of 

Ernest  Snow and  show  cause,  if  any  there  be,  why  the 

said  Ernest  Snow  should  not  be  allowed  to  make  final  proof  and  entry 
for  said  land,  he  having  filed  due  notice  of  his  intention  to  do  so." 

On  October  18,  1886,  Miss  Lehman  gave  notice  of  her  intention  to 
make  final  proof  in  support  of  her  claim  before  the  register  and  receiver 
on  December  9th  thereafter  j  but,  on  the  suggestion  of  the  register,  the 
date  was  fixed  for  December  14,  and  the  oflBcer  before  whom  it  should 
betaken,  the  judge  of  the  superior  court  of  San  Luis  Obispo  county, 
California,  and  the  notice  was  published  accordingly — thus  making  the 
time  and  place  the  same  as  in  the  published  notice  of  Snow,  and  also 
the  date  and  place  fixed  by  the  register's  summons  for  Lehman  to  con- 
test Snow^s  claim.  It  does  not  appear  that  any  formal  protest  was 
made  by  either  party. 

On  the  day  fixed,  both  parties  with  their  attorneys  appeared,  and 
offered  their  final  x>roofs ;  the  hearing  was  also  had,  in  pursuance  of  the 
summons  to  Lehman  to  contest  Snow's  claim,  and,  on  June  1, 1887,  the 
register  and  receiver  held  that  Leh  man's  iinal  proof  should  be  received, 
and  that  Snow's  declaratory  state  ment  should  be  canceled. 

On  June  23,  thereafter.  Snow  filed    his  appeal  from  that  judgment, 
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tbe  £:eneral  groiiDd  of  error  being  that  be  and  not  Lehman,  was  the 
first  bona  fide  settler  on  the  laud. 

On  July  26, 1887,  Lehman,  by  her  attorney,  filed  her  petition  and 
objection  to  any  further  action  being  taken  in  the  case  until  such  time 
as  she  may  be  allowed  to  submit  final  proof  in  support  of  her  claim  ac- 
cording to  existing  regulations;  that  she  gave  notice  of  her  intention 
to  make  final  proof  in  support  of  her  claim  to  said  land,  said  notice  re- 
citing that  such  final  proof  would  be  made  before  the  register  and  re- 
ceiver at  San  Francisco  county.  California;  that  the  local  officers  did 
change  said  notice  of  intention  to  make  it  read  that  said  final  proof 
should  be  made  before  the  judge  of  the  superi  or  court  of  San  Lois 
Obispo  county,  California;  that  the  proofs  taken  in  the  contest  are  ir- 
regular, null  and  void,  in  so  far  as  they  relate  to  her  final  entry  of  said 
land,  because  not  taken  before  the  register  or  receiver,  nor  the  clerk  of 
the  county,  as  per  circular  of  instructions  of  the  CommiRsioner  of  tbe 
General  Land  Office,  of  March  30,  1886,  and  approved  by  the  Secretary 
of  the  Interior.  She  again  gave  notice  of  her  intention  to  make  final 
proof  in  support  of  her  claim  before  the  register  and  receiver,  and  asked 
an  order  that  all  proofs  and  affidavits  theretofore  filed,  which  were  not 
before  the  proper  officer,  be  set  aside,  and  that  the  decision  then  made 
be  set  aside,  except  in  so  far  as  the  respective  lights  of  contestants 
may  be  concerned.  She  asked,  however,  that  the  testimony  submitted 
at  the  hearing  and  the  decision  rendered  thereon  should  stand,  as  be- 
tween her  and  Snow,  showing  her  superior  right  to  the  land. 

On  July  30,  thereafter,  Snow  filed  his  answer  to  said  petition,  and 
objected  to  any  action  being  taken  thereon,  on  the  ground  that  his  ap- 
peal from  the  action  of  the  register  and  receiver  canceling  his  entry 
was,  at  the  time  and  before  said  petition  was  filed,  pending  before  your 
office. 

The  register  and  receiver  allowe.l  Lehman  to  make  final  proof  on  her 
petition  for  that  purpose,  but  directed  that  the  testimony,  in  so  far  as 
it  related  to  the  contest  with  Snow,  should  not  be  disturbed  or  added 
to,  and  that  *'no  testimony  of  any  kind  shall  betaken  as  to  what  Snow 
has,  or  has  not,  done  since  the  previous  hearing,"  and  the  register  and 
receiver  sent  tlie  same,  together  with  the  testimony  taken  at  the  hear- 
ing, to  your  office  to  be  considered  with  Sno  w^s  appeal.  They  did  not 
send  the  so-called  final  proof  taken  before  the  judge  on  December  14, 
1886. 

On  June  12,  1889,  you  rendered  your  decision  in  this  case  and  held 
for  cancellation  Snow's  declaratory  statement,  "  leaving  the  final  proof 
of  Rosa  Lehman  to  be  disposed  of  as  th  e  law  may  direct."  Snow  again 
appealed,  and  assigns,  substantially,  the  following  grounds  of  error: 

That  said  decision  is  contrary  to  the  evi  dence  and  rules  of  this  De- 
partment ; 

That  you  erred  in  considering  the  last  proof,  taken  by  Lehman ;  also 
in  sustaining  the  action  of  the  register  and  receiver  in  granting  Leh- 
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mau^s  motion  to  <<  recommit"^  also  in  considering  the  proof  made  by 
Lehman  before  the  judge  of  the  saperior  court,  and  finally  in  awarding 
the  land  to  Lehman  and  not  to  iSuow. 

Snow's  appeal,  filed  June  23, 1887,  from  the  judgment  of  the  register 
and  receiver,  rendered  June  1, 1887,  removed  the  jurisdiction  of  the 
case  from  those  officers,  and  the  register's  action  thereafter,  permitting 
Miss  Lehman  to  make  final  proof  anew,  while  Snow's  appeal  was  pend- 
ing, waa  irregular  and  void.    Saben  t?.  Ainundson,  9  L.  D.,  578. 

No  other  officer  than  the  register  or  receiver  or  the  clerk  of  a  conrt  of  record  of  the 
county  in  which  the  land  is  situated  can  take  proofs  in  pre-emption  cases,  excepii 
that  when  the  land  is  in  an  unorganized  county  the  proofs  may  be  made  before  the 
clerk  of  a  court  of  record  in  an  adjacent  county  in  the  same  State  or  Territory.  Gen- 
eral Circular  of  January  1,  18d9,  p.  11. 

It  follows  from  this  that  the  final  proof  made  by  Snow  and  Lehman 
on  December  14,  1836,  before  the  superior  judge  of  San  Luis  Obispo 
county,  California,  is  irregular  because  made  before  an  officer  not  recog- 
nized at  that  time  as  empowered  to  take  final  proofs  in  pre-emption 
cases.    See  Circular,  March  30, 1886,  4  L.  D.,  473. 

But  the  hearing  before  the  superior  judge  was  specially  authorized 
by  the  register  and  receiver,  under  the  power  given  them  by  rule  35  of 
the  Bules  of  Practice.  The  testimony  taken  at  this  hearing  was  very 
full.  The  witnesses  for  both  claimants  were  examined  and  cross-exam- 
ined, and  the  testimony  thus  taken  is  complete  and  in  no  wise  depend- 
ent upon  the  so-called  final  proofs  of  the  two  claimants.  This  hearing 
was  given  specially  to  enable  Lehman  '^to  show  cause,  if  a^  there  be, 
why  the  said  Snow  should  not  be  allowed  to  make  final  pro^f.  ^ 

The  testimony  taken  in  pursuance  of  this  notice  relates  to  the  good 
faith  of  both  parties,  and  while  the  formal  final  proofs  of  both  claim- 
ants were  also  taken,  yet  such  final  proofs  are  not  necessary  to  the 
determination  of  the  question  of  the  superior  rights  of  either  party,  the 
testimony  taken  at  the  hearing  being  ample  and  complete  for  that  pur- 
pose. 

I  have  carefully  reviewed  this  testimony,  and  find  the  same  substan- 
tially set  forth  in  your  said  office  decision.  I  think  it  very  clear  that 
Miss  Lehman  has  the  superior  right  to  the  land.  She  was  first  to  file 
and  first  to  settle  on  the  land  ;  her  improvements  showed  good  faith, 
while  those  of  Snow  were  very  meager,  and  his  testimony  as  to  his  res- 
idence is  unsatisfactory.  Independent  of  this,  I  am  of  the  opinion  that 
Snow  was  not  a  qualified  pre  emptor  under  the  provisions  of  section 
2260  of  the  Revised  Statutes,  the  second  subdivision  of  which  reads  as 
follows:  *'No person  who  quits  or  abandons  his  residence  on  his  own 
land  to  reside  on  the  public  land  in  the  same  State  or  Territory"  shall 
acquire  any  right  of  pre-emption  nnder  the  provisions  of  the  preceding 
sections. 

His  testimony  on  this  point  is  as  follows  : 

Q.  Yoa  aay  yo«  have  »home  in  S^pta  iJarbara  CQuuty  (Qtiliforaia)  7 
At  Je»f»irp 
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Q.  Do  yoa  own  any  land  there  f 

A.  Tea,  sir. 

Q.  How  much  f    A.  One  huQdred  aad  twenty  acres. 

Q.  What  kind  of  land? 

A.  It  is  Bome  farming  and  some  grazing  land. 

Q.  Is  it  deeded-title  land,  or  government  land  f 

A.  It  is  deeded  land. 

Q.  When  did  you  leave  there  f 

A.  I  left  it  in  latter  part  of  August,  1885. 

Q.  Why  did  you  leave ;  for  what  i>urpose  t 

A.  For  the  purpose  of  moving  to  Sau  Luis  Obispo  coauty. 

Q.  Why  didn't  you  remain  there  f  • 

A.  I  didn't  like  the  country  there;  I  like  San  Luis  Obispo  county  better. 

Ou  cross-examination  the  following  interrogatories  and  answers  were 
given : 

Q.  Where  were  your  family  in  November,  1885,  last,  the  time  you  said  you  settled 
on  this  land  T 

A.  They  were  at  my  father-in-law's. 

Q.  Where  was  that.    A.  About  ten  miles  from  there. 

Q.  When  did  they  go  to  your  father-in-law's  f 

A.  I  don't  hardly  know ;  we  came  there  when  we  first  came  up  from  Santa  Barbara 
county,  last  September. 

Q.  You  came  from  Santa  Barbara  county  for  the  purpose  of  abandoning  your  home 
and  taking  up  public  laud,  did  you  not  f 

A.  No,  sir. 

Q.  Yon  left  your  residence  on  your  own  land  in  Santa  Barbara  county  lo  oomo  to 
this  county  f 

A.  Yes,  sir. 

From  the  above  it  will  be  seen  that  he  left  his  farm  in  Santa  Barbara 
county,  California,  the  latter  part  of  August,  1885;  that  he  left  for  the 
purpose  of  moving  to  Obispo  county,  in  the  same  State,  because  he 
liked  it  better;  that  he  went  with  his  family  to  his  father-in-law's  from 
Santa  Barbara  county,  and  his  family  remained  there  until  he  settled 
on  the  land  in  controversy  in  November,  1885;  that  he  still  owned  the 
land  in  Santa  Barbara  county  when  he  offered  his  final  proof  ou  his 
pre-emption  claim. 

If  the  act  of  settlement  be  followed  in  proper  time  by  actual  residence, 
the  settler  is  held  to  have  established  constructive  residence  from  the 
date  of  settlement.  (David  Lee,  8  L.  D.,  502.)  Bis  residence  on  the 
land,  therefore,  began  in  November,  1885,  when  his  family  was  at  his 
father-in-law's,  where  they  had  been  since  he  moved  from  his  land  in 
Santa  Barbara  county.  His  stay  at  his  father-in-law's  was  merely  tem- 
porary, a  visit  only,  so  that  he  really  ^'  abandoned  his  residence  on  his 
own  land  to  reside  on  the  public  land  in  the  same  State  or  Territory." 
A  temporary  removal  of  the  pre-emptor  from  land  of  his  own,  prior  to 
the  establishment  of  residence  on  his  pre-emption  claim,  will  not  take 
such  claim  out  of  the  inhibition  contained  in  said  statute.  (Ott  v.  Craw- 
ford, 10  L.  D.,  117.) 

Snow's  filing  will  therefore  be  canceled ;  and  since  his  disqualifica* 
tion  eliminates  him  from  the  case,  it  is  only  necessary  to  dispose  of  it 
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as  between  the  goveruineut  and  Miss  Lehmau.  She  has  falfiUed  every 
reqairement  the  law  imposed  upon  her  as  to  residence  and  cultivation ; 
the  irregularity  of  submitting  the  final  proof  before  an  officer  not 
authorized  to  take  the  same  was  caused  by  the  register  who  alone  was 
responsible  for  it.  And  since  the  final  proof  showed  she  had  complied 
with  the  law,  and  had  been  taken  at  the  time  and  place  and  before  an 
officer  named  in  the  advertisement,  and  the  register  and  receiver  having 
recommended  that  she  be  permitted  to  enter  the  land,  new  proof  will 
not  be  required.  You  will  direct  the  local  officers  to  allow  the  entry 
with  a  view  of  submitting  the  same  to  the  board  of  equitable  adjudica- 
tion for  confirmation.  (Milton  De  Shong,  11  L.  D.,  299;  Sylvester 
Gardner,  8  L.  D.,  483;  Pecard  v,  Gamens,  i  L.  D.,  152.) 
Your  said  office  decision  is  modified. 


HOMESTEAD  CONTEST— RESIDENCE. 
HOAGLAND   V.  FAIBFIELD. 

The  failure  of  the  wife  to  reside  on  the  land  uncil  after  notice  of  contest  does  not  im- 
peach the  f^ood  faith  of  the  claimant,  where  it  is  apparent  that  her  final  removal 
to  the  land  is  in  compliance  with  a  previoaii  bona  fide  intention  of  the  claimant 
to  make  his  home  on  the  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  2,  1890. 

On  May  10, 1886^  Joseph  H.  Fairfield,  the  defendant  herein,  made 
homestead  entry  No.  10,343  for  the  NE.  \  Sec.  12,  T.  21,  E.  54,  Sidney, 
Nebraska.  March  5, 1887,  Joseph  S.  Hoagland,  plaintiff  herein,  filed 
affidavit  of  contest  against  said  eutr3^,  alleging  abandonment,  change 
of  residence,  lack  of  settlement,  cultivation  and  good  faith  ^  that  the 
same  was  made  for  speculative  purposes,  and  not  for  the  purpose  of 
settlement  and  cultivation,  but  for  the  benefit  of  a  townsite  company. 

Notice  was  served  on  the  defendant  March  10,  1887,  hearing  begun 
May  17,  and  concluded  May  20,  1887.  The  register  and  receiver  found 
p  favor  of  the  defendant,  and  recommended  the  dismissal  of  the  con- 
test.. 

On  appeal  to  your  office,  their  decision  was  affirmed,  April  17,  1889. 
Hoagland  now  appeals  to  this  Department,  alleging,  in  substance,  that 
your  said  decision  is  contrary  to  law  and  against  the  evidence. 

A  careful  examination  of  the  evidence  fully  sustains  the  decision  of 
your  office,  wherein  the  facts  are  accurately  and  succinctly  set  forth  (to 
which  reference  is  hereby  made). 

The  good  faith  of  the  entryman  is  abundantly  shown  by  the  evidence, 
and,  although  his  wife  did  not  remove  to  the  claim  until  after  notice  of 
this  c6ntest  was  served  upon  the  defendant,  yet  it  clearly  appears  that 
such  removal  by  her  was  in  pursuance  of  and  in  compliance  with  a 
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previous  bona  fide  intent  on  the  part  of  tbo  defendant  to  make  his  home 
on  the  claim.  She  had  been  living  with  her  mother  at  Plattsmoath, 
nearly  five  hundred  miles  distant,  while  her  husband  was  preparing  a 
home  for  her  on  the  claim.  Under  these  circumstances,  her  failure  to 
reside  on  the  claim  should  not  prejudice  the  rights  of  the  defendant 
Scott  V.  King,  9  L.  D.,  299. 
The  decision  of  your  office  is  affirmed. 


PROCEEDINGS  ON  FINAL  PROOF- APPEAL. 

Conner  v.  Stanoeland. 

In  proceedings  under  a  protest  against  final  i>roof  a  decision  of  the  local  office  that 
the  claimant  is  entitled  to  make  new  proof  is  not  such  an  adverse  judgment  as 
will,  in  the  absence  of  appeal,  defeat  his  right  to  have  the  judgment  of  the  Gen- 
eral Land  Office  on  the  sufficiency  of  the  proof  already  submitted. 

First  Assistant  Secretury  Chandler  to  the  Commissioner  of  the  General 

Land  Officej  December  2,  1890. 

I  have  considered  the  appeal  of  B.  S.  Stangeland  from  the  decision  of 
your  office  of  March  27, 1879,  holding  that  the  rejection  of  his  proof  bj 
the  local  officers  for  the  K  J  of  the  SE.  J,  the  NE.  J  of  the  S  W.  J  and 
the  SB.  J  of  the  NW.  j,  Sec.  20,  T.  34  K,  R.  18  W.,  Valentine,  Ne- 
braska, has  become  final,  and  allowing  the  homestead  entry  of  S.  M. 
Conner  for  said  tract  to  remain  intact. 

It  appears  from  the  record  that  Stangeland  offered  to  make  final 
proof  ander  his  pre-emption  declaratory  statement  for  said  tract  when 
Conner  protested,  and  both  parties  offered  testimony.  The  local  offi- 
cers made  the  following  decision  : 

After  a  careful  examination  of  the  testimony  taken  at  this  bearing,  we  are  of  tho 
opinion  that  Stangeland  made  prior  settlement  on  the  tract,  and  that  he  has  acted  in 
good  faith.  We  would  therefore  respectfully  recommend  that  the  homestead  entry 
of  Conner  be  canceled  and  that  Stangeland  be  allowed  to  make  new  proof. 

No  appeal  appears  to  have  been  taken  from  this  decision,  and  the 
local  officers  transmitted  the  record  to  your  office. 

By  decision  of  March  27th  aforetsaid,  your  office  held  that  tho  recom- 
mendation that  defendant  be  allowed  to  make  new  proof  operates  as  a 
rejection  of  the  proof  offered,  and  that  Stangeland  having  elected  to 
offer  final  proof  in  the  presence  of  an  adverse  claim,  must  abide  there- 
snlt.    It  was  then  held : 

Your  decision,  therefore,  rejecting  tho  final  proof  offered  by  Stangeland  in  support 
of  his  D.  S.68H3  has  become  final,  no  reason  to  the  contrary  appearing  under  Rule  48 
of  Practice;  but  yonr  recommendation  that  ho  be  allowed  to  make  new  proof  oamiot 
be  complied  with  for  the  reason  already  stated. 

From  ihis  decision  Stangeland  appealed. 

It  may  be  conceded  that  the  recommendation  of  the  local  officei*s  that 

Btftogelap^  b9Mlo>re4  fQ  ajt^Uo  »ew  proof  oper^te4  prwti(H^Uy  w  » rp' 
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jection  of  the  proof  offered,  bat  it  was  not  such  an  adverse  decision  as 
woald  in  the  absence  of  appeal  forfeit  the  right  to  have  the  judgment 
of  the  Commissioner  upon  the  testimony  submitted.  In  fact,  the  only 
decision  upon  the  facts  made  by  the  local  officers  was,  that  Stangeland 
made  the  prior  settlement,  and  that  he  acted  in  good  faith,  and  it  does 
not  appear  from  their  decision  why  new  proof  should  have  been  required. 
The  defendant  had  the  right  to  have  the  judgment  of  your  office  upon 
the  question  as  to  whether  from  the  testimony  submitted  he  had  suffi- 
ciently complied  with  the  law,  especially  in  view  of  the  fact  that  the 
local  officers,  in  submitting  it,  recommended  that  the  defendant  be  al- 
lowed to  submit  new  proof. 

The  case  is  therefore  remanded,  with  direction  that  the  testimony 
submitted  be  examined,  and  a  decision  thereon  he  made  by  your  office. 


TIMBER  LAXD  ENTRY— FINAL  PROOF. 

Emma  J.  Woodbury. 

There  is  no  anthority  for  the  submission  of  proof,  under  an  application  to  purchase 
timber  ands,  at  any  place  except  at  the  local  land  office. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  2, 1890. 

I  have  considered  the  case  of  Emma  J.  Woodbury,  on  appeal  from 
your  office  decision,  dated  September  25, 1889,  rejecting  her  applica- 
tion to  purchase  E.  J  S  W.  i  and  W.  J  SB.  i,  Sec.  21,  T.  16  N.,  R.  1  E,, 
H.  M.,  Humboldt,  California. 

She  applies  to  purchase  under  the  act  of  June  3, 1878  (20  Stats.) 
89),  and  the  proof  is  rejected  because  not  made  at  the  place  or  before 
the  officers  named  in  the  published  notice. 

In  compliance  with  the  law  in  this  case,  publication  was  made  that 
applicant  would  ofifer  proof  in  support  of  her  claim  before  the  register 
and  receiver  December  20, 1888. 

It  appears  from  the  record  that  proof  was  made  before  the  superior 
judge  of  Del  l^orte  county,  California,  December  20, 1888.  The  evi- 
dence discloses  that  applicant  and  all  her  witnesses  lived  at  Crescent 
City,  Del  Norte  county,  California,  which  is  about  a  four  days'  trip 
from  the  land  office.  Within  a  few  days  of  December  20,1888,  storms 
occurred  which  would  have  rendered  travel  over  the  route  difficult  and 
dangerous. 

This  Department  has  heretofore  instructed  the  local  officers  to  see 
that  the  law  is  strictly  complied  with  in  reference  to  proof,  under  said 
act  (see  instructions,  3  L.  D.,  84;  7  C.  L.  0.,52,  and  6  L.  D.,  114),  and 
it  does  not  provide  for  making  proof  at  any  place  except  at  the  local 
)and  office. 

I  therefore  affirm  your  decision, 

?497— yoi,  11— ^5 
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OTOE  AND  MISSOURIA  INDIAN  LAND- SETTLEMENT. 

Fleming  v.  Bowe. 

The  settlement  required  of  a  purchaser  of  Otoe  and  Missoaria  Indian  lands  mast  be 

in  good  faith  and  permanent  in  character. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral     i 

Land  Office^  December  2,  1890.  ' 

I  have  cousldered  the  case  of  Albert  M.  Fleming  v.  Frank  E.  Bowe 
on  appeal  by  the  latter  from  year  decision  of  Jane  26, 1889,  holding  for 
cancellation  his  cash  entry  for  the  8.  i  NW.  J  of  Sec.  20,  T.  1 N.,  R.  6 
E.,  in  the  Otoe  and  Missouria  Indian  reservation,  for  sale  at  Beatrice, 
Nebraska  land  district. 

On  December  30,  1879,  Bowe  appeared  before  Ghas.  L.  Schell,  notary 
pnblic  for  Gage  county,  Nebraska  with  two  witnesses  and  made  formal 
settlement  proof  for  this  tract  of  land,  alleging  settlement  on  that  day, 
and  said  his  act  of  settlement  consisted  in  <^  quarrying  stone  for  a  foan- 
dation  " — for  what  is  not  stated. 

On  January  2, 1880,  he  appeared  at  the  Beatrice  land  office  with  said 
'^  settlement  proof  and  made  ai>plication  to  purchase  the  tract  named, 
and  the  settlement  proof  was  indorsed  by  the  local  officers  <<apx>roved 
and  entry  allowed''  and  the  entryman  thereupon  paid  one  third  of  the 
appraised  value  of  the  land,  and  took  a  receipt  therefor.  There  is  no 
other  application  or  affidavit  or  any  record  evidence  of  any  compliance 
with  law  than  these  papers. 

On  July  3, 1883,  he  paid  the  balance  of  the  purchase  money  with  in- 
terest and  received  a  final  certificate. 

On  June  22,  1886,  Fleming  filed  an  affidavit  of  contest  against  said 
entry  or  purchase,  alleging  that  Frank  E.  Bowe  was  not  at  the  time  of 
said  entry  or  purchase  a  settler  on  said  land,  and  that  he  never  had 
made  a  settlement  thereon,  etc. 

Service  was  made  by  publication  and  hearing  was  had  before  the 
local  officers  on  March  16,  1887,  and  the  local  officers  found  from  the 
testimony  in  favor  of  the  entryman  and  recommended  the  dismissal  of 
the  contest.  From  this  decision  the  contestant  appealed  and  your  of- 
fice on  June  26,  1889,  reversed  said  decision  and  held  said  entry  for 
cancellation,  from  which  decision  the  entryman  appealed. 

The  testimony  shows  that  at  the  date  of  this  entry,  the  entryman  was 
a  lad,  thirteen  years  of  age,  living  with  his  father  whose  home  was  in 
Iowa.  The  father  and  son  went  to  Nebraska  taking  with  them  a  drove 
of  cattle,  which  they  herded  upon  this  and  other  unfenced  lands  on  this 
reservation.  The  father,  B.  L.  Bowe,  furnished  the  money  to  pay  for 
the  land.  He  with  his  son  and  two  men  went  on  the  traet,  and  laid  op 
some  loose  stone  in  the  form  of  a  foundation  for  a  house,  on  the  30ti) 
day  of  December^  1887,  and  on  the  same  day  made  what  is  called  <^  sel- 
tlement  proof."  Afterward  they  took  these  stones  and  walled  up  n 
spring  with  them.    These  are  all  the  acts  of  settlement  on  the  part  of 
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the  entryman  and  his  father,  except  the  grazing  of  cattle  on  the  land. 
Their  cattle  did  not  do  well  and  they  closed  ap  the  business  and  re- 
turned to  Iowa. 

The  local  officers  report  that  this  purchase  was  made  under  the 
act  of  August  15, 1876, 19  Stats  208,  and  so  indicate  upon  all  the  papers 
in  the  case.  It  will  be  observed  that  the  third  section  of  said  act  was 
amended  by  the  act  of  March  3,  1879,  20  Stat.,  471,  by  the  former  act 
these  lands  could  be  sold  only  for  cash  to  actual  settlers,  but  the  amend- 
atory act  enlarged  the  provisions  of  law,  and  permitted  sales 

To  actaal  settlers  or  persons  who  shall  make  oath  before  the  register  and  receiyer 
of  the  land  office  at  Beatrice,  Nebraska,  that  they  intend  to  occupy  the  land,    .    . 

.  .  and  who  shall  within  three  months  after  the  date  of  such  application  make 
permanent  settlement  npon  the  same. 

Counsel  for  the  entryman  claim  that  the  decision  of  your  office  is  based 
upon  a  misunderstanding  of  the  facts  proven,  and  that  it  is  contrary  to 
the  law.  To  my  mind  it  is  clear  that  the  father  attempted  to  have  his 
son  purchase  this  tract  as  a  settler,  not  however  with  any  intent  of  his 
making  it  a  "permanent  settlement"  or  home.  The  terms  "settle- 
ment," and  "  settler,"  are  too  well  understood  as  applied  to  public  land 
entries  to  require  any  comment  at  this  time.  I  call  attention  to  the  fa<$t, 
however,  that  in  said  statute.  Congress  evidently  to  prevent  purchases 
of  the  kind  at  bar,  qualified  the  term  "  settlement "  by  providing  that 
it  should  be  a  "  permanent "  one. 

The  attempt  to  construe  the  law  to  mean  that  going  upon  the  laud, 
and  going  away  again,  is  all  that  was  contemplated  by  it,  is  frivolous, 
and  the  claim  of  counsel  that  a  thirteen  year  old  child  living  with  his 
father,  whose  home  is  in  Iowa,  can  make  an  entry  of  this  tract  under 
said  act  by  going  with  his  father  and  two  hired  men  upon  the  land,  and 
helping  to  lay  a  few  loose  rock  in  the  form  of  a  foundation  for  a  house 
thereon,  and  then  going  about  his  business,  is  untenable  and  can  not  be 
upheld  by  this  Department. 

Your  decision  is  affirmed  and  the  entry  held  for  cancellation. 


ALABAMA  liANDS— ACT  OF  MABCH  3,  1883. 

Willie  W.  Thornton. 

The  report  of  a  special  agent,  made  prior  to  the  act  of  March  3, 1883,  that  land  is  val- 
nable  for  coal,  excludes  such  laud  from  subsequent  entry  under  the  homestead 
law  antll  after  public  offering. 

Land  thus  reported,  but  covered  by  a  homestead  entry  at  the  passage  of  said  act,  be- 
comes subject  thereto  on  the  cancellation  of  such  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  3,  1890. 

I  have  considered  the  appeal  of  Willie  W.  Thornton  from  your  office 
(Jeci^JOU  Qf  ffoVQmber  8^  X^^S^  rejecting  his  applicatiou  to  make  home- 
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Stead  entry  for  the  K  J  BW.  J,  Sec  4,  T.  17  S.,  E.  3  W.,  Montgomery, 
Alabama. 

It  appears  from  the  record  that  this  tract  was  formerly  covered  by 
the  homestead  entry  of  one  Mack  Holmes,  which  was  held  for  cancella- 
tion by  your  office  decision  of  l^ovember  24, 1886,  on  testimony  taken 
in  a  contest  On  appeal  said  decision  was  affirmed  by  the  Department 
on  AngQst  13, 1888.  Holmes  filed  a  motion  for  review,  which  was  de- 
nied on  November  22,  1890. 

On  August  20, 1888,  Thornton  made  application  to  enter  which  wa^ 
rejected  by  the  local  officers  because  of  the  existing  entry  of  Holmes 
and  because  ^<  the  land  had  been  classed  as  of  the  class  reported  as 
valuable  for  coal."  On  appeal  your  office  affirmed  the  action  below  on 
the  ground  that  the  tract  belongs  to  that  class  of  lands  comprehended 
in  the  provisions  of  the  act  of  March  3, 1883  (22  Stat.,  487),  providing 
for  a  public  ofifering. 

It  appears  from  your  said  office  decision  that  on  February  7, 1882, 
special  agent  Perdue  reported  the  tract  as  valuable  for  coal. 

Said  act  of  1883  provides  that  all  public  lands  in  Alabama  shall  be 
subject  to  disposal  only  as  agricultural  lands,  provided  '<that  all  landh 
which  have  heretofore  been  reported  to  the  General  Land  Office^  as 
containing  coal  and  iron  shall  be  first  offered  at  public  sale." 

Appellant  urges  that  the  mere  report  of  a  special  agent  is  not  saeh 
a  one  as  is  contemplated  by  said  act,  and  that  the  law  does  not  apply 
to  this  tract,  for  the  reason  that  Holmes'  entry,  subsisting  at  the  date 
of  the  act,  took  the  tract  out  of  the  category  of  "public  lands.''  Both 
points  must  be  decided  against  appellant  on  the  authority  of  the  case 
of  Thomas  J.  Jackson  (2  L.  D.,  36).  The  tract  therein  involved  had 
been  reported  as  valuable  for  coal  by  a  special  agent,  and  was  covereil 
by  an  entry  at  the  date  of  the  act.  Nevertheless,  it  was  held  that  it 
must  be  offered  under  said  act.  See  also  Lorenzo  D.  Evins  (9  L.  D., 
635). 

Said  decision  is  accordingly  affirmed. 


pke-bmption  contest-iiil^bgal.  cl.aim. 

Shibley  v.  Jones. 

A  pre-emptioii  claim  initiated  and  maintained  in  the  interest  of  another  is  iUegal, 
and  the  filing  made  thereunder  must  be  canceled. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  3, 1890. 

On  the  16th  of  September  1878,  Jacob  Harshberger  made  timber 
culture  entry  for  the  N.  ^  NE.  i  SB.  J  NE.  J  and  NE.  J  SE.  J  Sec  12, 
T.  11  S.,  E.  6  W.,  Saliua,  Kansas. 

Tbii^  entry  w^  canceled  by  relinquishment  September  17^  1885,  aud 
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(lie  siiine  clay  Henry  Jones,  the  defendant  herein  filed  his  declaratory 
stJiioiniMit  No.  20517  for  said  tract  alleging  settlement  the  day  before. 

M.jy  2G,  IS86,  William  J.  Shirley,  plaintiff  herein,  made  homestead 
oniry  No.  24090  for  the  same  land. 

AugQst  12,  188G,  Shirley  filed  in  the  local  oflBce  a  complaint  in  the 

uatare  of  a  contest  against  the  filing  of  Jones,  alleging  that  he  was  not 

a  citizen  of  the  United  States ;  that  prior  to  his  filing  he  had  exhausted 

his  pre-emption  rights^  that  his  filing  was  not  made  in  good  faith,  and 

that  he  had  not  improved  the  land,  nor  resided  thereon  as  the  law 

required. 

August  21, 1886,  both  parties  appeared,  and  by  consent  the  case  was 

continued  to  October  12, 1886,  at  which  time  Shirley  verified  his  com- 

I)laint  by  his  corroborated  affidavit.    Both  parties  appeared  attended 

by  counsel. 

The  register  and  receiver  recommended  the  cancellation  of  Jones' 
filing  for  lack  of  residence  and  improvement,  and  because  the  evidence 
showed  that  he  was  not  a  citizen  of  the  United  States  at  the  time  Shir- 
ley's rights  attached. 

On  appeal  by  Jones,  your  office  by  its  letter  of  February  2, 1889,  re- 
versed the  decision  of  the  local  officers,  and  held  that  the  residence  and 
improvements  of  Jones  were  sufficiently  established;  that  he  had  not  ex- 
hausted his  pre-emption  rights,  but  being  in  doubt  as  to  the  evidence  of 
citizenship  your  predecessor  directed  this  point  to  be  reserved  until  Jones 
offered  his  final  proof  when  more  satisfactory  evidence  might  be  intro- 
duced as  to  the  matter,  and  allowed  Jones  ninety  days  in  which  to  sub- 
mit the  final  proof  and  satisfaijtory  evidence  of  citizenship. 

From  this  decision  Shirley  appeals. 

I  can  not  concur  in  the  decision  of  your  office  in  its  finding  as  to  the 
residence  and  improvements  of  Jones.  The  evidence  shows  that  for 
three  or  four  years  prior  to  the  relinquishment  of  Harshberger  and  the 
filing  of  Jones  he  had  been  in  the  employ  of  Harshberger  as  a  hired 
hand,  having  "  nothing  except  what  he  worked  for."  That  Jones  and 
Harshberger  went  together  to  the  local  office  when  the  former  relin- 
quished his  timber  culture  entry,  and  Jones  immediately  filed  hid  de- 
claratory statement  for  the  land.  They  both  testify  that  sometime  after- 
wards Jones  executed  and  delivered  to  Harshberger  his  promissory 
note  for  five  hundred  dollars.  This  note  was  not  produced  on  trial  and 
neither  Jones  nor  Harshberger  could  remember  its  date. 

Jones  constructed  a  box  house  on  the  land  twelve  by  fourteen  feet, 
Harshberger  paying  for  the  lumber.  It  had  no  floor,  no  glass  in  the 
window,  no  stove,  chimney,  not  even  an  aperture  for  a  stove-pipe. 
Jones  claims  to  have  slept  there  except  in  the  cold  weather  in  winter, 
when  he  slept  at  Harshberger's.  After  his  filing  he  continued  to  work 
lor  Harshberger  as  a  hired  hand  at  eighteen  dollars  a  month  and  his 
board,  and  was  still  so  employed  at  the  time  of  the  hearing.  Prior  to 
the  hearing  Jones  had  raised  about  four  acres  of  corn  on  the  land^  his 
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cornfield  being  in  the  same  inclosnre  with  that  of  Harsh berger's,  all 
plowed  and  cultivated  together  with  no  lines  or  bonudary  between 
them.  Harshberger  used  Jones'  pasture  in  common  with  his  own. 
There  was  no  "  well,  pigpen,  chicken  house  or  coop,  stable,  corncriK 
granary  ^  nor  other  outhouses  on  the  land,  infact  nothingbut  the  house 
(which  was  not  habitable)  to  indicate  that  Jones  had  made  any  calculi 
tions  or  preparations  to  occupy  this  land  as  a  home,  his  only  occupaDcy 
of  the  house  consisting  in  sleeping  there  when  the  weather  would  per 
mit. 

I  think  all  the  evidence  together  shows  that  Harshberger  and  not 
Jones  is  the  real  party  in  interest.  Hesays  himself  that  he  relinquished 
his  timber  culture  entry  because  he  was  satisfied  that  he  could  not 
hold  the  land  longer  under  his  entry,  and  from  the  evidence  I  hare  no 
doubt  that  he  procured  Jones  to  file  on  the  land  in  order  that  he  might 
in  the  end  procure  the  title  himself  under  the  filing  of  Jones. 

From  this  view  of  the  evidence  it  is  not  necessary  to  discuss  the  other 
charges  in  the  contest  afSdavit. 

The  filing  of  Jones  will  be  canceled.  The  decision  of  your  office  tf 
therefore  reversed. 


RANCHO  PFNTA  DE  LA  LAGUNA-CIRCUXAR  rNSTRTJCTIONS 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  December  1, 1890. 
To  the  Registers  and  Receivers  of  the  U.  8.  Land  Offices,  California. 

Gentlemen  :  Your  attention  is  directed  to  the  provisions  of  an  act 
of  Congress  approved  October  1,  1890,  entitled  "An  act  relative  to  the 
liancho  Punta  de  la  Laguna,'^  a  copy  of  which  is  herewith  enclosed; 
and  will  be  found  also  in  the  latest  volume  of  the  Statutes  at  large^ 
page  644. 

It  is  found  that  the  allegation  in  the  preamble  of  said  act  is  sustained 
by  the  evidence;  and  the  record  submitted  shows, i?rii»a/acte,  that  the 
following  named  persons  are  the  beneficiaries,  and  entitled  respectively 
to  select  the  quantities  of  land  set  opposite  their  names,  viz : 

Aciffc 

W.  L.  Adam 424.99 

J.  L.  Shuman 4-24.^1' 

ErniiDia  Dargie,  formerly  Ermiuia  Peralta 4'^.^^ 

Josefa  P.  Van  Vraukin,  formerly  Josefa  Peralta 424.  ^ 

Isaac  Goldtreo 849.^ 

J.  B.  Arellanes : W9.99 

W.E.  Dargie 849.?9 

J.H.Rice 212.49 

Eliza  Dntard,  wife  of  Hippolyte  Diit.ird 212.*^ 

L.  M.  Kaiser 219.49 

8.  I.  Jamison 173.!* 

Estate  of  A.  Togiiazzi ii  i '^^^"^^ 

Total 5099.ft' 
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William  E.  Dargie,  of  Oaklaad,  California,  one  of  the  parties  in  in- 
terest, has  been  constituted  attorney  in  fact  of  all  the  other  parties 
above  named,  except  in  the  matter  of  the  estate  of  Antonio  Tognazzini, 
deceased. 

The  right  of  Mr.  Dargie,  ander  his  powers  on  file  in  this  office,  to 
make  all  the  selections,  under  the  terms  of  the  act,  except  38.63  acres 
dae  the  Tognazzini  estate,  will  be  recognized. 

There  are  several  minor  children  of  said  Tognazzini,  and  an  adminis- 
trator of  his  estate  has  been  appointed. 

The  said  administrator,  or  a  dnly  authorized  gnardian  of  said  children 
may  make  the  selection  for  <<  the  heirs  of  Antonio  Tognazzini,  deceased." 
A  full  forty  acre  tract  may  be  taken  at  whatever  district  land  office  in 
California  the  application  to  select  is  made,  and  cash  paid  for  the  ex- 
cess over  38.63  acres ;  and  the  usual  '^  cash  excess  receipts,"  in  dupli- 
cate, will  be  issued. 

The  lands  to  be  selected  under  the  law,  and  these  instructions,  must 
be  unoccupied,  unappropriated,  and  unreservetl  public  lands  of  the 
United  States  in  the  State  of  California,  not  mineral,  surveyed  or  un- 
surveyed,  '^  and  in  tracts  not  less  than  the  subdivisions  provided  for  in 
the  United  States  land  laws." 

These  selections,  therefore,  may  be  made  at  different  land  offices,  for 
the  smallest  legal  subdivisions,  or  larger  ones.  Compact  form,  or  con- 
tiguity, is  not  required  by  the  act. 

If  unsurveyed  land  is  applied  for,  immediate  steps  will  have  to  be 
taken  to  ascertain  the  exact  quantity  and  character  of  the  land  which 
the  party  desires  to  select. 

All  these  selections  must  be  made  within  one  year  next  after  October 
1, 1890. 

The  act  is  mandatory  upon  this  pointy  and  the  land  department  has 
no  authority  to  extend  the  time  so  prescribed  by  Congress. 

The  enclosed  forms,  "A  "  and  '*  B  "  may  be  used  in  effecting  the  se- 
lections. They  may  be  used  in  manuscript  or  printed  form,  and  adapted 
to  the  number  of  legal  subdivisions  applied  for  at  one  time  in  your 
office. 

Form  "A  "  is  an  application  to  select. 

Form  "  B "  is  a  certificate  of  entry,  with  a  register's  and  receiver's 
number.  These  certificates  will  be  issued  in  duplicate ;  one  to  be  trans- 
mitted to  this  office  (with  the  application),  and  the  other  delivered  to 
the  person  making  the  selection. 

A  new  series,  commencing  with  No.  one,  will  be  used,  at  each  land 
office  in  California  in  this  matter,  and  a  separate  docket  must  be  kept 
of  all  selections  made  under  the  aforesaid  act  at  your  office.  The  said 
applications  and  certificates  conneQted  with  any  such  selections,  will  be 
reported  to  this  office,  regularly,  together  with  a  separate  abstract 
thereof,  with  your  monthly  returns. 

Care  must  be  taken  to  keep  the  selections  made  by,  or  for,  each  of 
the  above  named  beneficiaries,  '^  entirely  separate  and  distinct." 
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A  tract  in  part  satisfaction  of  the  amount  due  one  party,  as  herein- 
before indicated,  cannot  be  coupled  in  an  application,  or  certiiicate,  with 
a  tract  desired  by  another  of  the  parties  named.'' 

In  case  any  application  to  select  under  said  law,  and  these  instruc- 
tions, is  denied  or  rejected  by  you,  for  any  cause  whatever,  the  applica- 
tion and  facts  will  be  at  once  reported  to  this  office  in  a  special  letter, 
for  appropriate  action. 

Very  respectfully, 

Lewis  A.  Gropf, 

CommUsioner. 

Approved. 

John  W.  I^oblb, 

Secretary. 


BAILBOAJ)  RIGHT  OF  WAY-MAP  OF  LOCATION. 

LoNGMONT,  Middle  Park,  &  Pacific  By.  Oo. 

A  map  filed  nnder  the  right  of  way  act  within  twelve  months  after  definite  location 
of  the  line  of  roate  delineated  thereon,  showing  a  section  of  road  over  surveyed 
public  land;  which  is  returned  for  amendment,  will  be  held  to  have  been  filed  in 
time,  though  the  statutory  period  may  expire  before  the  perfected  map  is  filed 
in  the  local  office. 

A  map  filed  under  said  act  will  not  be  approved  where  the  statements  in  the  certificate, 
aud  affidavit,  accompanying  the  same  are  not  in  accordance  with  the  conditions 
surrounding  the  case. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Z>eeember 

'3, 1890. 

With  letter  of  July  10,  last,  the  Department  returned  to  yon  a  map 
theretofore  submitted,  and  filed  by  the  Longmont,  Middle  Park  and 
Pacific  Railway  Company  under  the  right  of  way  act  (March  3,  1875, 
18  Stat.,  482),  with  a  statement  that  approval  thereof  was  withheld 
because  the  map  was  not  filed  within  the  time  required  by  the  act,  with- 
out allusion  to  other  objections.  In  a  subsequent  letter^  that  of  Sep- 
tember 6,  last,  you  stated  that  two  maps  had  been  filed  in  1881  by  the 
Longmont,  Middle  Park  and  Pacific  Narrow  Gauge  Railway  Company, 
now  known  by  the  name  above  mentioned,  which  were  returned  to  the 
company  because  of  defects,  and  that  no  action  had  been  taken  in  the 
premises  till  the  present  map  was  filed.  You  submitted  the  matter  for 
directions,  and,  on  the  1st  ultimo,  re-submitted  the  map« 

In  reply  and  for  your  guidance,  I  have  to  state,  generally,  that  a 
map  filed  under  this  act  within  twelve  months  after  the  definite  location 
of  the  line  of  route  delineated  thereon  and  showing  a  section  of  road 
over  surveyed  public  lands,  which  is  returned  to  the  company  filing  it 
because  of  imperfections,  will  be  held  to  have  been  filed  within  the 
statutory  period  although  the  legal  limit  may  have  elapsed  before  the 
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perfected  map,  or  a  similar  one  in  its  stead,  is  again  filed  in  tbe  local 
office. 

Laches  as  respects  the  re-filing  of  this  map  wonld  not  operate  against 
favorable  action  thereon,  according  to  the  above  view,  and  in  the  light 
of  the  statements  in  your  letter  of  September  6,  if  the  map  were  other- 
wise properly  executed  and  authenticated  and  accorded  with  the  facts 
as  presented. 

Your  letter  states  that  Longmont,  the  eastern  terminus  of  the  section 
of  road,  is  in  section  10 — 2  N. — 69,  W.,  while  the  map  shows  it  to  be  in 
section  3;  and  that  Ward,  the  western  terminus,  is  in  section  1 — 1,  N. — 
73,  W.,  while  that  town  is  not  noted  on  the  map,  but  the  section  of  road 
ends  at  a  point  on  the  west  line  of  section  18 — 1,  K — 72,  W.  The  state- 
ment in  the  certificate  attached  to  the  map  is  not  in  accordance  with 
the  conditions  surrounding  the  case  and  such  is  true  respecting  the 
affidavit  which  precedes  the  certificate. 

By  reason  oi  the  foregoing  objections  the  map  is  herewith  returned 
unapproved. 


PRACTICE— EVIBENCE— PRE-EMPTION  CONTEST. 

Conn  v.  Cabrigan. 

An  affidavit  filed  with  an  appeal  to  the  Department  cannot  be  received  as  evidence 
iu  a  con  tested  case. 

The  temporary  removal  of  the  claimant  from  land  of  his  own,  prior  to  the  establish- 
ment of  residence  on  his  pre-emption  claim  in  the  same  State  will  not  take  such 
claim  ont  of  the  second  inhibitory  clause  of  section  2^60  R.  S. 

First  Assistant  Secretary  Chandler  to  the  Commissions  of  the  OeneralLand 

Office,  December  4, 1890. 

I  have  considered  the  appeal  of  James  Garrigan  from  your  office  de- 
cision of  May  17, 1889,  holding  for  cancellation  his  pre-emption  cash 
entry,  made  October  19, 1886,  for  the  S  W.  i  Sec.  21,  T.  6  K,  R.  34  W., 
McGook,  Nebraska. 

On  March  15, 1887,  Leslie  Conn  made  application  for  a  hearing,  in 
which  he  alleged  that  '^  James  Corrigan  has  moved  his  family,  himself, 
and  dwelling-house,  from  deeded  land  of  his  own  in  this  State  to  reside 
on  the  abov^e  described  pre-emption  cash  entry,  which  deeded  land  was 
his  deeded  homestead,  which  is  contrary  to  the  ruling  of  the  Land  De- 
partment." 

The  hearing  was  duly  had  by  your  order  of  June  6, 1887,  and  the 
register  and  receiver,  from  the  evidence  submitted  thereat,  found  that 
the  claimant  had  acted  in  bad  faith  and  recommended  the  cancellation 
of  his  entry,  and  on  his  appeal  you  affirm  that  judgment. 

The  entryman  appeals  therefrom  to  this  Department,  alleging,  among 
other  things,  as  grounds  of  error,  that  your  decision  is  contrary  to  law 
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and  ansnpported  by  the  evidence.    The  facts  are  substantially'  set  forth 
in  your  opinion. 

The  land  in  controversy  corners  on  the  southwest  with  the  l^B.  J  of 
Sec.  29,  in  the  same  township.  On  October  22^  1885,  Mr.  Gorrigan  made 
his  final  homestead  pr^of  on  the  last  described  tract,  and  on  November 
12, 1885,  filed  his  declaratory  statement  for  the  land  in  question,  alleg- 
ing settlement  thereon  October  28,  1885.  His  witness,  William  Listen, 
testifies  that  he  thinks  the  claimant  removed  from  his  homestead  to 
Culbertson,  Nebraska,  on  November  8,  1885 ;  that  about  February  20, 
1886,  he  made  his  first  act  of  settlement  on  the  land  in  question,  and 
about  April  1,  thereafter,  he  moved  with  his  family  from  Culbertson  to 
his  pre-emption  claim. 

He  further  swears  that  claimant  told  him  '^  inside  of  two  or  three  weeks 
after  he  made  final  proof  that  he  (claimant)  "  did  not  want  any  more 
land,"  and  did  not  want  to  pre-empt  the  land  in  controversy.  Claim- 
ant told  the  same  in  substance  to  his  witness,  BuUard.  It  was  exactly 
three  weeks  from  the  time  he  made  his  final  proof  on  his  homestead 
entry  until  he  filed  his  declaratory  statement  for  the  land  in  controversy, 
so  that  his  statement  to  Listen  was  probably  not  sincere.  If,  as  Listen 
says,  he  moved  from  his  homestead  to  Culbertson  on  November  8,  he 
made  the  filing  within  four  days  after  such  removal. 

The  evidence  further  shows  that  he  moved  the  house  from  his  home- 
stead claim  to  his  adjoining  pre-emption  claim,  and  after  he  had  proved 
up  on  that  (October  19, 1886,)  he  moved  the  same  house  to  his  timber 
culture  claim  in  section  31,  of  the  same  township,  where  he  wan  living  at 
date  of  hearing.  He  failed  to  testify  at  the  hearing  as  to  what  his 
intentions  were  when  he  moved  from  his  homestead;  and  the  statements 
made  in  his  af&davit,  accompanying  his  appeal,  as  to  such  intentions, 
can  not  now  be  considered.  Rule  72  of  the  Rules  of  Practice ;  Crow  v, 
Andrus,  5  L.  D.,  425 ;  Knox  v.  Bassett,  5  L.  D.,  351.  It  is  shown  that 
he  moved  from  his  homestead  to  a  house  he  caused  to  be  built  in  Cul- 
bertson, where  he  staid  about  four  months ;  thence  he  removed  to  his 
pre-emption  claim ;  and  it  is  insisted  that  these  acts  do  not  constitute 
an  abandonment  of  his  residence  on  his  own  land  to  reside  on  the  public 
land,  and  therefore  not  inhibited  by  the  second  subdivision  of  section 
2260  of  the  Revised  Statutes. 

I  think  from  all  the  facts  and  circumstances  in  this  case,  that  claim- 
ant's residence  in  Culbertson  was  intended  to  be  only  temporary,  and, 
if  so,  his  temporary  removal  from  land  of  his  own  prior  to  the  estab- 
lishment of  residence  on  his  pre-emption  claim  will  not  take  such  claim 
out  of  the  inhibition  coutained  in  said  statute.  Ott  v.  Crawford,  10  L. 
D.,  117. 

I  am  also  of  the  opinion  that  this  removal  to  Culbertson  was  a  mere 
subterfuge  to  evade  the  provisions  contained  in  the  inhibitory  clause  in 
said  statute.  I  am  strengthened  in  this  opinion  by  the  fact  that  his  al- 
leged settlement  on  the  preemption  claim  antedated  his  removal  from 
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his  homestead,  and  whatever  the  facts  really  are,  he  should  not  be  per- 
mitted to  deny  his  own  statement,  which  he  caused  to  go  on  record,  in 
order  to  avoid  the  effect  of  the  same  in  his  efforts  to  secure  more  gov- 
ernment land.  It  can  hardly  be  said,  when  he  moved  from  his  home- 
stead to  Gulbertson,  on  November  8,  that  he  did  not  intend  at  that  time 
to  move  to  the  pre-emption  claim,  when  he  filed  on  the  same  four  days 
later.  On  the  contrary,  the  facts  warrant  the  conclusion  that  he  did 
intend  such  removal. 

I  concur  in  the  conclusions  reached  in  your  decision  that  this  entry 
should  be  canceled.  It  is  so  ordered  and  the  judgment  appealed  fi*om 
is  affirmed. 


PURCHASE  UNDER  THE  ACT  OF  JUNE  15,  1880- AFFIDAVIT. 

Graham  v.  Garlichs. 

An  affidavit  of  identity  is  not  required  of  the  original  entryman  where  lie  applies  to 
purchase  under  section  2,  act  of  June  15,  1680,  and  the  duplicate  receipt  accom- 
panies the  record. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  5, 1890. 

December  8, 1879,  J  alias  Ipsom  made  homestead  entry  for  the  NW. 
J  Sec.  16,  T.  4  S.,  R.  22  W.,  Kirwin,  Kansas.  May  19,  1884,  he  exe- 
cuted a  power  of  attorney,  aathorizing  Hagh  McGredie,  in  his  name 
and  for  his  ase,  to  make  final  proof  for  the  same  '<  ander  the  2d 
section  of  the  act  of  June  15th,  1880, 21  Stat.,  237.''  Jane  24, 1884,  Mc- 
Gredie, in  virtae  of  his  said  power  of  attorney,  made  and  subscribed 
the  cash  proof  affidavit  required  of  the  entryman,  and  received  final 
certificate  in  the  name  of  Julius  Ipsom. 

The  land  was  several  times  transferred,  and  on  the  21st  of  AprU, 
1886,  was  conveyed  by  warranty  deed  to  Garlichs,  appellant  herein. 
April  18, 1885,  the  said  cash  entry  was  suspended  by  your  oflBce,  be- 
cause the  required  cash  proof  af&davit  was  made  by  a  person  other 
than  the  entryman. 

March  20, 1888,  George  Graham  applied  to  contest  the  said  cash  en- 
try, alleging  the  proof  to  be  insufficient  by  reason  of  the  affidavit  afore- 
said. His  application  was  held  to  await  the  action  of  Garlichs,  in 
relation  to  the  suspension  of  Ipsom's  cash  entry. 

June  14,  1888,  Garlichs  filed  with  the  register  and  receiver  an  ab- 
stract of  the  record  showing  his  ownership  of  the  land,  and  an  affidavit 
to  the  effect  that  he  was  an  innocent  purchaser,  without  notice  of  the 
defective  affidavit,  or  of  the  action  of  the  Commissioner  in  suspending 
the  entry,  and  that  he  had  made  diligent  inquiry  to  learn  the  where- 
abouts of  Ipsom,  with  a  view  to  procuring  from  him  a  proper  affidavit, 
but  had  been  unable  to  find  him,  and  asked  that  the  personal  affidavit 
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of  Ipsom  be  dispensed  with,  the  cash  proof  already  on  file  accepted, 
and  tbe  land  passed  to  patent.  This  application  was  referred  to  the 
Commissioner,  and,  on  October  17, 1888,  the  Commissioner  allowed  him 
sixty  days  (additional)  in  which  to  procure  and  file  Ipsoui's  affidavit. 

Garlichs  failed  to  fnrnish  the  required  affidnvit,  whereupon  your 
office,  by  its  letter  of  June  1, 1889,  held  the  said  cash  entry  for  cancel- 
lation, and  Garlichs  now  appeals. 

The  affidavit  of  identity,  etc.,  is  required  only  when  the  original 
homestead  party  applies  to  enter  and  ''  has  lost  his  duplicate  receipt." 
General  Circular  of  January  1,  1889,  page  19. 

In  the  case  at  bar,  Ipsom's  duplicate  receipt  accompanies  the  record. 
The  affidavit  was  therefore  unnecessary. 

Graham's  contest  is  dismissed,  and  you  will  direct  a  patent  to  issue 
to  Garlichs. 

Your  decision  is  reversed. 


SUSPENDED  ENTRY-SEGREGATION". 

Melvin  p.  Yates. 

The  snapecsion  of  an  entry  does  not  relieve  tbe  laud  covered  thereby  from  reserva- 
tion, hence  daring  such  suspension  the  entry  of  another  for  said  land  cannot  bo 
allowed. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  5, 1890, 

I  have  considered  the  appeal  of  Melvin  P.  Yates  from  your  ofiSce  de- 
cision, dated  February  16,  ISSO^  rejecting  his  application  to  make  home- 
stead entry  on  the  NE.  J  of  Sec.  28  T.  7  S.,  R.  28  W.,  Oberlin,  Kansas. 

The  record  shows  that  on  November21, 1884,  Horace  G.  Pearson  filed 
pre-emption  declaratory  statement  for  above  described  tract,  and  on 
June  24, 1885,  he  made  cash  entry  for  the  same.  His  proof  shows  that 
he  had  resided  on  the  tract  since  December  1,  1884,  cultivating  and 
improving  it.  June  16, 1888,  your  office  suspended  said  cash  entry  for 
insufficient  residence  and  improvements,  and  allowed  Pearson  sixty 
days,  without  republication  of  notice  to  file  additional  evidence. 

It  also  appears  that  notice  of  said  suspension  was  sent  to  Pearson's 
last  address  at  Hoxie,  Kansas,  but  he  was  tben  living  in  Pasadena^ 
California.  September  5, 1888,  a  second  notice  was  sent  to  Pasadena, 
which  he  received. 

September  24, 1888,  Melvin  P.  Yates,  applied  to  make  homestead 
entry  upon  the  same  tract,  which  was  rejected  same  day,  by  the  local 
land  office  for  the  reason  that  said  tract  is  covered  by  cash  entry  of 
Horace  G.  Pearson. 

Yates  appealed  from  this  action  to  your  office,  where,  on  February 
16, 1S89,  you  affirmed  tbe  decision  appealed  from.  Thereufon  he  stil' 
further  prosecutes  his  appeal  to  this  department. 
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At  the  time  this  application  was  made,  Horace  G.  Pearson's  entry  of 
the  tract  was  of  record,  ancanceled  and  was  notice  to  this  claimant  and 
all  the  world  of  his  claim  to  this  land. 

His  entry,  though  suspended  temporarily,  is  nevertheless  an  entry, 
and  withdraws  the  land  embraced  therein  from  market  until  such  time 
as  the  same  may  be  finally  acted  upon.    See  Henry  Cliff  (3  L.  D.,  216). 

A  mere  suspension  of  Pearson's  entry  until  he  could  furnish  the  addi- 
tional proof  called  for  does  not  open  this  land  for  entry  to  the  public. 
And  the  allowance  of  sixty  days'  time  for  furnishing  such  proof  does 
not  necessarily  mean  that  at  the  end  of  that  time  his  entry  should  be 
canceled.  Gircumstances  might  have  arisen  during  the  allotted  time 
which  in  the  discretion  of  the  Oommissioner  of  the  Land  Office,  would 
be  sufficient  cause  for  granting  more  time. 

In  this  case  it  appears  by  reason  of  Pearson's  change  of  residence  the 
sixty  days'  time  was  consumed  before  he  received  notice  of  the  action 
of  the  General  Land  Office.  The  notice  was  sent  to  him  September  5th 
and  on  October  16th,  1888,  he  began  to  take  steps  to  comply  with  the 
order  of  the  Land  Office,  ordering  him  to  furnish  additional  proof. 

There  could  not  be  two  entries  at  the  same  time  on  the  same  land. 
Eussell  V.  Gerold  (10  L.  D.,  18);  Geer  v.  Parrington  (4  L.  D.,  410).  It 
therefore  follows  that  the  application  of  Melvin  P.  Yates  to  make  homo- 
stead  entry  was  rightly  rejected. 

Your  office  decision  is  affirmed. 


ALABAMA  LANDS- ABANDONMENT. 

James  B.  Jolly. 

An  additional  homestead  entry  of  land  reported,  prior  to  the  act  of  March  3,  1883,  as 
containing  coal,  can  not  be  aUowed  until  atter  public  offering. 

An  entry  of  a  less  amount  than  that  covered  by  settlement  operates  as  abandon- 
ment of  the  land  not  included  within  the  entry. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office,  December  6, 1890. 

I  have  considered  the  appeal  of  James  B.  Jolly  from  your  office  de- 
cision of  October  14, 1889,  rejecting  his  homestead  application  to  enter 
the  SB.  J  of  NW.  J  Sec.  22,  T.  14  S.,  E.  3  W.,  Huntsville,  Alabama. 

The  record  shows  that  applicant  made  entry  for  the  S.  J  of  NB.  J, 
Sec.  22,  T.  14  S.,  E.  3  W.,  in  187G ;  and  that  he  has  resided  thereon 
with  his  family  ever  since.  In  his  present  application  he  asks  the 
privilege  of  entering  the  tract  above  as  additional  to  his  original  entry 
of  1876. 

July  24,  1889,  the  local  office  rejected  this  application  for  the  reason 
that  he  did  not  allege  settlement  prior  to  March  3,  1883,  and  that  the 
l^nd  is  classed  ^s  mfneralf 
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Your  office  affirmed  the  decision  of  the  local  office.  Whereupon  ap- 
plicant appealed  to  this  Department. 

According  to  the  statements  of  your  office  the  tract  souglit  to  be 
entered  had  been  reported  as  containing  coal  prior  to  the  act  of  March 
3, 1883  (22  Stat.,  487). 

It  must,  therefore,  have  been  offered  at  public  sale  before  it  is  subject 
to  entry.  The  tract  in  dispute  had  not  been  offered  at  public  sale  prior 
to  this  homestead  application.  It  follows  that  unless  applicant's  rights 
attached  to  this  land  before  the  act  of  March  3,  1883,  he  can  have  no 
right  now. 

The  question  therefore  arises  did  James  E.  Jolly  make  settlement  on 
the  tract  in  controversy  before  March  3, 1883, 

His  application  is  dated  July  23, 1889,  more  than  six  years  after  the 
passage  of  said  act.  The  attorney  for  applicant  argues  that  settlement 
should  date  back  to  the  time  of  the  original  entry  in  1876  under  the  act 
of  May  14, 1880.  I  do  not  believe  the  argument  is  well  taken,  because 
if  applicant  claims  settlement  now  he  must  have  claimed  settlement  of 
this  tract  at  the  time  of  his  entry  of  the  original  eighty  acres  in  1876. 
If  so,  his  entry  of  the  eighty  acres  will  operate  as  an  abandonment  of 
the  tract  now  in  dispute.  See  Oayce  v.  St.  Louis  and  Iron  Mountain 
Eailroad  company  (6  L.  D.,  356) ;  see  also  Wik  v.  Allen  (112  U.  S.,  129). 

Your  office  decision  is  affirmed. 


PKACTICE-CERTIORAKI-APPEAIi. 

Smith  v.  Noble. 

An  application  for  the  writ  of  certiorari  will  be  denied,  if  it  appears  that  the  appli- 
cant has  not  sought  relief  by  appeal. 

Secretary  Noble  to  the  Commissioner  of  the  Qeiieral  Land  Office,  Decern- 

ber  6, 1890. 

I  am  in  receipt  of  your  letter  of  September  11, 1890,  transmitting  an 
application  for  certiorari  filed  by  Bobert  Smith  in  the  case  of  said 
Smith  against  Spencer  Y.  Noble. 

It  appears  that  on  August  7, 1882,  Noble  made  ^<  mineral  entry  No. 
116,  for  placer  claim  No.  1,  above  discovery  and  upper  one  hundred  feet 
of  discovery  and  hill  claims  adjoining  on  southeast "  Deadwood  series, 
now  Rapid  Oity,  Dakota,  and  that  subsequently  on  June  16, 1890,  the 
local  officers  forwarded  a  protest  filed  by  Smith,  alleging  that  he  was 
the  owner  of  a  portion  of  said  claim  by  purchase,  that  he  has  resided 
thereon  and  cultivated  it  for  ten  years,  "  that  the  part  so  occupied  by 
him  is  thirty  feet  above  the  remainder  of  the  claim,  and  of  the  placer 
ground  on  Whitewood  Creek ;  that  no  placer  mining  had  been  done 
thereon  other  than  prospectiug,  since  he  has  resided  thereon  and  for 
years  previous ;  that  no  one  has  made  any  claim  to  smd  premises,  set 
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stakes,  or  posted  notices  thereon  since  his  settlement ;"  that  Noble  has 
sold  all  that  portion  of  the  placer  claim  to  a  railroad  company,  <<  which 
the  company  is  now  leveling  for  machine  shops  and  roand  houses,"  and 
that  the  ground  claimed  by  him  is  not  valaable  for  mining  purposes. 

By  letter  of  July  18, 1890,  your  oflBice  found  that  the  evidence  showed 
the  claim  to  have  been  o^ned  and  worked  as  a  placer  by  Noble  and  his 
grantors,  since  1876;  that  not  less  than  $5000,  had  been  expended 
thereon  for  that  purpose  and  that  several  thousand  dollars  worth  of 
gold  had  been  taken  from  the  claim ;  that  Noble  had  given  legal  notice 
of  his  application  for  patent,  and  that  Smith  had  failed  to  file  an  ad- 
verse claim  under  the  statute ;  that  Smith  had  not  alleged  that  valu- 
able mineral  had  not  been  discovered  on  the  claim,  and  concluded  that 
your  office  would  not  be  warranted  in  ordering  a  hearing. 

The  protest  was  accordingly  dismissed. 

Thereupon  protestant  instead  of  seeking  relief  by  appeal,  filed  this 
application  for  certiorari. 

By  your  said  letter  of  September  11,  you  call  attention  to  the  fact 
that  no  appeal  has  been  taken  in  the  case,  and  that  the  right  of  appeal 
has  not  been  denied. 

The  rules  of  practice  contemplate  that  any  person  aggrieved  by  a 
ruling  of  your  office  shall  seek  relief  by  appeal  to  the  Department. 
This  is  the  ordinary  and  orderly  practice.  It  does  not  appear  why  the 
applicant  failed  to  pursue  this  course.  The  Department  will  not  coun- 
tenance a  resort  to  the  extraordinary  remedy  of  certiorari  when  an  ob- 
servance of  the  usual  methods  of  practice  furnishes  ample  relief.  Pro- 
testants in  mineral  cases  are,  under  certain  circumstances,  entitled  to 
appeal.  Bright  v,  Elkhorn  Mining  Go.  (8  L.  D.,  122).  Inasmuch  as 
applicant  has  not  sought  relief  by  appeal,  the  application  is  denied. 


HOMESTEAD  SETTLEMENT-CONFLICTING  CLAIMS. 

Bebby  V.  Wbbstbb. 

A  valid  settlement  claim  under  the  homestead  law,  can  not  be  made  by  one  who  is 
at  the  same  time  maintaining  a  settlement  claim  for  another  tract  under  the  pre- 
emption law. 

No  rights,  as  against  others,  are  acquired  by  the  cultivation  of  a  tract  under  authority 
from  a  railroad  company  that  has  no  right  thereto  under  its  grant. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  8,  1890. 

The  laud  in  controversy  was  formerly  embraced  within  the  limits 
of  a  withdrawal  for  the  benefit  of  the  Atlantic  and  Pacific  Eailroad 
Company,  bat,  on  May  24, 1886,  it  was  restored  to  the  public  domain,  in 
accordance  with  the  decision  of  the  Department  of  March  23, 1886,  in  the 
C^e  of  the  Atlantic  and  Pacific  Rmlroad  Company  (4  L.  D.,  458),  hold' 
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iug  that  the  company  was  not  entitled  to  a  ^rant  of  lands  between  San 
Buenaventura  and  San  Francisco,  and  that  the  withdrawal  of  said  lauds 
was  therefore  without  authority  and  void. 

On  May  24, 1886,  the  said  lands  were  opened  to  entry  by  the  order  of 
your  office. 

Robert  Webster  filed  declaratory  statement  for  the  NW.  J  of  Sec.  25, 
T.  25  S.,  li.  12  E.,  M.  D.  M.,  San  I Vaucisco,  California,  and  od  the  same 
day  John  S.  Berry  made  homestead  entry  of  the  same  tract.  Qn  Decem- 
ber 16, 1886,  Berry  offered  fiual  proof,  pursuaut  to  notice,  which  was 
contested  by  Webster,  and  testimony  was  offered  by  both  parties  upon 
which  testimony  the  local  officers  held  that  Webster  was  the  prior  set- 
tler and  should  be  allowed  to  make  final  proof,  and  that  Berry's  entry 
should  be  canceled.  Upon  appeal,  your  office  affirmed  this  decision, 
and  Berry  appealed. 

It  appears  from  the  testimony  that  Berry  cultivated  the  land  for 
eight  years  prior  to  restoration,  claiming  the  land  under  the  author- 
ity of  the  railroad  company.  On  May  8, 188S,  he  moved  a  house  upon 
the  land,  and  established  his  residence  with  liis  family,  having  moved 
from  his  adjoining  pre-emption  claim,  upon  which  he  offered  final  proof 
in  April  preceding. 

Webster  first  made  settlement  upon  the  claim  in  June  1885,  by  sleep- 
ing on  the  land,  and  then  left  the  claim  to  purchase  lumber  and  to  qual- 
ify himself  to  enter  the  land  by  filing  his  declaration  of  intention  to 
become  a  citizen  of  the  United  States.  He  returned  to  the  laud  the 
latter  part  of  June  of  that  year  and  slept  on  the  laud  in  the  gulches. 
On  July  4,  Webster  hauled  some  lumber  on  the  land,  which  was  re- 
moved by  Berry  after  he  had  ordered  Webster  to  remove  it,  who  refused 
to  do  so.  In  November  Webster  built  a  cabin,  and  resided  therein 
until  the  date  of  the  hearing,  his  wife  having  lived  with  him  from  May 
22, 1886,  when  she  came  from  England  and  joined  her  husband  in  this 
country. 

It  will  be  seen  from  the  record  that  Berry  did  not  make  final  proof 
upon  his  pre-emption  claim  until  April,  1886,  and  in  his  testimony  he 
states  that  he  first  made  settlement  and  residence  upon  the  land  on 
May  8, 1886.  He  could  not  make  a  valid  settlement  until  after  he  had 
offered  proof  on  his  pre-emption  claim,  without  abandoning  that  claim, 
nor  did  his  cultivation  of  the  claim  under  the  authority  of  the  railroad 
company  give  him  any  right  over  others,  inasmuch  as  the  company  had 
no  right  to  the  land. 

I  think  the  proof  clearly  shows  that  Webster  actually  settled  and 
resided  upon  the  land  from  November,  1885,  up  to  the  time  of  the  hear- 
ing, and  warrants  the  finding  of  the  local  office  and  of  your  office  that 
Webster  was  the  first  bona  fide  settler  upon  the  land,  and  the  decision 
of  your  office  holding  the  entry  of  Berry  for  cancellation  and  allowing 
Webster  to  make  final  proof  is  affirmed. 
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MINING  CLAIM— MILL  SITE-SECTION  »88y  B.S. 

Syndicate  Lode  Mill  Site. 

A  mill  site  location  not  made  for  the  use  or  occupancy  of  the  applicant,  but  for  the 

benefit  of  another,  cannot  be  passed  to  patent. 

Secretary  Nohh  to  the  Oommissioner  of  the  General  Land  Ojfficey  December 

8,  1890. 

I  have  considered  the  appeal  of  A.  E.  Wanneiiiaker  from  so  mach  of 
yoar  office  decision,  dated  September  3,  1889,  as  holds  for  cancellation 
the  Syndicate  mill-site  mineral  entry  No.  437,  made  October  7, 1885,  at 
Dnrango,  Colorado. 

The  record  shows  that  the  Syndicate  lode  claim  was  located  by  W. 
E.  Steele  September  28, 1880. 

January  14, 18S4,  Steele  conveyed  to  Alice  F.  Wannemaker  the  claim. 
Alice  P.  Wannemaker  and  W.  E.  Steele  on  October  8, 1884,  conveyed 
the  same  to  A.  E.  Wannemaker. 

October  11, 1884,  A.  E.  Wannemaker  located  the  Syndicate  mill-site 
known  as  the  Syndicate  lode  mill-site. 

October  7, 1885,  A.  E.  Wannamaker  made  entry  for  the  Syndicate 
lode  ^nd  mill-site. 

Septembers,  1889,  your  office  held  for  cancellation  applicant's  mineral 
entry  to  the  extent  of  the  mill-site  lot  No.  2185  B.,  embracing  five  acres. 

Section  2337,  under  which  applicant  seeks  for  patent  is  as  follows : 

Where  non-mineral  laud  not  contiguous  to  the  vein  or  lode  is  used  or  occupied  by 
the  proprietor  of  such  veiu  or  lode  for  mining  or  milling  purposes,  such  non-adjacent 
surface  ground  may  be  embraced  and  included  in  an  application  for  a  patent  for  such 
vein  or  lode,  and  the  same  may  be  patented  therewith,  subject  to  the  same  prelimi- 
nary requirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but  no 
location  hereafter  made  of  such  non-adjacent  laud  shall  exceed  five  acres,  and  pay- 
ment for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this  chapter  for  the  super- 
ficies of  the  lode.  The  owner  of  a  quartz-mill  or  reduction- works,  not  owning  a  mine 
in  connection  therewith,  may  also  receive  a  patent  for  his  mill-site,  as  provided  in 
this  section. 

The  evidence,  upon  examination  discloses  that  ever  since  the  mill-site 
in  dispute  was  located  by  Wannemaker  it  has  been  occupied  by  coke 
ovens  for  the  manufacture  of  coke  from  bituminous  coal  for  the  use  of 
the  Grand  View  Mining  and  Smelting  company's  smelter  at  Bico, 
Colorado. 

At  the  time  applicant  located  the  Syndicate  mill-site  he  agreed  to 
deed  the  same  to  the  above  named  company  as  soon  as  he  could  obtain 
patent  therefor.  This  arrangement  seems  to  have  been  made  because 
the  Grand  View  Mining  and  Smelting  company  was  not  at  that  time 
the  owner  of  any  lode  or  mine  and  could  not  therefore  obtain  patent  for 
a  mill-site  while  applicant,  Wannemaker,  being  the  owner  of  Syndicate 
lode  could  obtain  a  patent  for  a  mill-site  to  be  used  in  connection  there- 
with. 
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It  seems,  therefore,  that  said  mill-site  was  not  located  for  the  use  and 
occapancy  of  applicant,  but  was  to  be  conveyed  to  the  above  named 
company.  In  his  location  certificate  applicant  said  that  the  Syndicate 
Mill-site  wa^  to  be  used  and  occupied  as  a  mill-site  in  connection  with 
the  Syndicate  lode.  In  fact,  it  has  never  been  used  or  occupied  for  any 
such  purpose,  but  on  the  contrary,  it  is  admitted  by  the  evidence,  that 
it  has  been  continuously  used  by  the  Grand  View  Mining  and  Smelting 
company.  These  facts  show  conclusively  that  the  land  is  not  used  or 
occupied  for  the  purpose  for  which  it  was  located  or  for  any  purpose  in 
connection  with  the  Syndicate  lode. 

Whatever  improvements  are  upon  the  mill-site  were  not  placed  there 
by  Wannemaker. 

The  claimant  has  not  shown  such  use  and  occupation  of  the  land  in 
question  as  is  contemplated  by  Sec.  2337,  B.  S.  See  Charles  Lennig 
(6  L.  D.,  190) ;  Le  Neve  Mill-site  (9  L.  D.,  460). 

Your  office  decision  is  affirmed. 


PBB-EMPXrVE  RIGHT-SECOND  FrLXNG—AirNOB. 

Johnson  v.  Kountree. 

A  minor  who  files  a  declaratory  etatement  with  full  knowledge  of  his  disqualifica- 
tion under  the  law,  and  subsequently  sells  his  relinqnisbment  of  the  olaiuL,  ex- 
hausts thereby  his  pre-emptive  right,  and  can  not  be  allowed  to  make  a  second 
filing. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  8,  1890. 

I  have  considered  the  appeal  of  Lourain  Johnson  from  the  decision 
of  your  office  of  May  11,  1889,  allowing  the  final  proof  of  Charles  J. 
Kountree  upon  his  pre-emption  claim  for  the  E.  i  of  the  N W.  ^  and  the 
W.  i  of  the  NE.  4  of  Sec.  25,  T.  3  S.,  R.  24  W.,  Kirwin,  Kansas. 

It  appears  from  the  record  that  on  August  5, 1885,  Bountree  offered 
proof  upon  said  claim,  when  Johnson  protested,  alleging  an  adverse 
and  superior  claim  to  the  land  by  virtue  of  his  declaratory  statement, 
filed  July  13,  1885.  Upon  this  protest  a  hearing  was  had,  and  the 
local  officers  found  in  favor  of  defendant,  from  which  decision  the  prot- 
estant  appealed,  alleging  error  in  said  decision  in  holding:  (1]  that  the 
defendant  did  not  exhaust  his  pre-emption  right  by  his  filing  made 
April  8, 1880 ;  and  (2)  in  holding  that  he  had  complied  with  the  law  as  to 
residence  and  cultivation.    Your  office  affirmed  said  decision,  and  held : 

As  to  the  l8t  error  assigned,  the  testimony  shows  that  when  he  was  eighteen  years 
of  age,  defendant  made  or  procured  another  man  to  make  for  him  a  D.  S.  filing  on  a 
certain  tract  of  land,  that  ho  only  held  said  filing  a  few  weeks,  and  then  sold  it  and 
relinqnished  all  his  right  to  it  for  $10.  His  filing  at  that  time  was  of  no  legal  effect, 
as  he  was  not  a  qualified  pre-emptor,  and  is  consequently  not  a  har  to  his  exercise  of 
his  right  under  the  pre-emption  law  after  he  had  become  qnalified  to  do  so. 
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Yoar  office  farther  held  that,  as  to  resideuce  and  improvements  on 
the  tract,  he  had  complied  with  the  law. 

The  coutroUiug  question  in  this  case  is,  whether  the  defendant,  with 
a  fall  knowledge  of  the  fact  that  he  was  a  minor  and  not  qualified  to 
make  a  pre-emption  filing,  did,  notwithstanding  such  knowledge,  make 
a  filing  and  sell  the  relinquishment  of  his  claim.  If  he  did,  he  has  ex- 
hausted his  right,  and  it  is  unnecessary  to  consider  the  question  as  to 
whether  he  has  complied  with  the  law. 

In  his  testimony,  he  says  that  he  did  make  a  filing  in  1880  for  another 
tract  of  land,  when  he  was  eighteen  years  old,  and  that  it  was  made  for 
bim  by  a  man  named  Barman.    He  says  : 

I  paid  him  |3.00  for  making  said  filing.  I  asked  him  to  do  it.  I  bioke  five  acsres  of 
prairie  on  this  land,  is  all  I  done.  I  done  nothing  with  the  land  afterward.  Mrs. 
Right  has  that  land  now.  She  paid  me  (10.00  for  my  paper  on  that  land.  I  signed 
luy  name  on  back  of  papers. 

This  case  is  controlled  by  the  decision  of  the  Department  in  the  case 
of  Allen  V,  Baird,  6  L.  D.,  298.  In  that  case  the  Secretary  said  *«  In 
the  first  filing  Allen  stated  that  he  was  'over  twenty-one  years'  of  age, 
when  he  knew  that  statement  was  untrue."  ^'The  land  was  subject  to 
settlement  and  entry,  aud  Allen  can  not  how  be  heard  to  say  that  his 
first  filing  was  illegal." 

In  the  case  at  bar,  it  does  not  appear  that  Bountree  was  prevented 
from  perfecting  his  entry,  and,  although  he  was  disqualified  from  mak- 
ing filing  or  entry,  yet  he  might  have  perfected  his  claim  upon  attain- 
ing majority.  His  attempt  to  acquire  title,  knowing  that  he  was  under 
age,  and  his  speculation  on  the  land  by  the  sale  of  his  relinquishment, 
has  exhausted  has  right,  and  his  filing  should  be  canceled. 

Tour  decision  is  reversed. 


MINING  CLAIM— CHARACTER  OF  LAND. 

MoBRiLL  V.  Margaret  Mining  Oo. 

A  mineral  application  will  not  be  allowed  if  the  mineral  character  of  the  land  does 

not  satisfactorily  appear. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  8, 1890. 

I  have  considered  the  case  of  Beujamiu  G.  Morrill  v.  The  Margaret 
Mining  company  on  appeal  by  both  parties  from  your  office  decision  of 
May  20, 1889,  finding  that  the  land  in  controversy,  being  unsurveyed 
public  lands  in  Seattle  land  district.  King  Co.,  Washington,  has  no  value 
for  either  mining  or  agricultural  purposes. 

The  record  shows  that  on  the  26th  day  of  August,  1886,  the  Margaret 
Mining  company  filed  in  the  local  office  its  application  to  purchase  the 
Gray  Eagle  Mining  claim  being  survey  No.  52,  situated  in  King  county, 
Washington  Territory,  on  unsurveyed  public  land. 
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On  May  14, 1886,  aud  afterwards  on  June  25, 1886,  BeDJamin  G.  Mor- 
rill filed  in  the  local  office  his  protest  against  the  allowance  of  a  min- 
eral entry  for  said  land  by  the  Margaret  Mining  company  or  any  one 
else  alleging  his  settlement  upon  and  improvement  of  a  claim  on  nn- 
surveyed  lands  in  March,  1885.  That  subsequently  a  mining  company 
located  a  mineral  claim  embracing  the  same  lands,  called  the  Gray 
Eagle.  That  the  object  and  purpose  of  said  mining  company  is  to  ob- 
tain title  to  some  hot  springs.  That  ^'  there  is  no  valuable  mine  on  the 
claim,  and  they  make  no  pretensions  to  one  outside  of  obtaining  a 
patent  to  Sulphur  Springs."  He  further  alleges  that  he  was  an  occu- 
pant of  the  land  in  question  before  any  parties  interested  in  the  said 
mining  company.  That  he  had  erected  buildings  on  the  claim  and  that 
it  had  been  his  home  for  the  past  eighteen  months. 

On  the  12th  day  of  November,  1886,  a  hearing  was  ordered  by  the 
local  officers  to  determine  the  character  of  the  said  <<Gray  Eagle  min- 
ing claim."  In  pursuance  thereof  the  testimony  was  in  part  taken 
before  a  notary  public  in  King  county,  Washington  Territory,  partly  in 
the  form  of  depositions,  and  the  remainder  before  the  local  officers. 

From  the  evidence  introduced  in  the  case  the  local  officers,  on  the  7th 
day  of  November,  1887,  refused  the  application  of  said  Margaret  Mining 
company,  from  which  said  company  appealed  to  your  office,  which  on 
the  20th  day  of  May,  1889,  found  <'  that  said  claim  has  not  been  proven 
to  be  of  any  value  for  mining  purposes,  neither  is  it  of  any  value  for 
agricultural  purposes.  Hence  it  must  be  held  to  be  most  valuable  for 
its  hot  springs  thereon  and  therefore  subject  to  sale  under  the  general 
laws,  and  not  under  the  acts  relating  to  the  sale  of  mineral  lands." 

From  your  said  decision  both  parties  appeal. 

It  appears  from  the  evidence  that  prior  to  the  organization  of  said 
Margaret  Mining  company,  said  Benjamin  G.  Morrill  made  a  settlement 
upon,  and  was  improving  a  claim  upon  unsurveyed  public  land.    That 
after  the  organization  of  the  mining  company  it  located  the  Gray  Eagle 
Lode  mining  claim  upon  land  embraced  in  Morrill's  claim.    In  the 
boundaries  of  said  mining  claim  there  is  what  the  witnesses  denominate 
as  the  "  Hot  Springs  of  Green  Eiver,"  the  waters  of  said  springs  are 
supposed  to  contain  valuable  medicinal  qualities.    The  value  of  said 
springs  is  not  shown  by  the  evidence  in  this  case  but  Morrill  and  said 
mining  company  seem  to  value  them  highly.    In  fact  the  acquisition  of 
said  springs  seems  to  have  been  the  object  of  Morrill's  settlement,  and 
of  the  organization  of  said  mining  company.    After  the  organization  of 
said  company  and  the  location  of  said  mining  claim,  Morrill  was  ejected 
from  the  land  by  an  officer  under  some  sort  of  proceedings  had  before 
a  court  at  the  trial  before  which  he  swears  he  made  no  appearance,  since 
which  time  he  has  been  out  of  the  possession.    Morrill's  improvements 
consisted  chiefly  in  buildings  near  said  hot  springs  erected  for  the  ac- 
commodation of  guests  and  people  visiting  said  springs  for  their  hcaltb, 
and  the  breaking  and  clearing  of  about  an  acre  of  ground  which  he 
planted  to  garden  vegetables  and  potatoes. 
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The  claim  crosses  Green  Eiver  and  is  shown  to  be  generally  covered 
with  timber  and  brush.  It  is  shown  to  be  broken  and  rocky  generally 
yet  there  is  a  portion  of  it  that  can  be  cultivated  successfully  and  has 
some  value  as  agricultural  lands.  Morrill's  improvements  are  shown  to 
have  been  worth  from  $800  to  $1000. 

As  to  the  mineral  character  of  the  land  embraced  in  the  Gray  Eagle 
claim,  the  evidence  fails  to  satisfactorily  show  that  mineral  in  paying 
quantities  exists,  or  has  been  found  on  said  claim. 

It  appears  that  very  little  eiibrt  has  been  made  by  the  mining  com- 
pany to  develop  the  miner  al  resources  of  the  claim,  the  mineral  claim- 
ants having  turned  their  attention  to  the  mineral  springs,  which  appear 
to  be  their  sole  incentive  for  acquiring  title  to  the  land.  The  sole  issue 
presented  for  determi  nation  was  the  right  of  the  mineral  applicants  to 
purchase  the  laud  and  inasmuch  as  the  land  is  not  shown  to  be  mineral 
in  character,  your  office  decision  in  rejecting  their  application  to  pur- 
chase was  right  and  to  that  extent  is  hereby  affirmed. 

The  rights  of  Morrill  in  the  tract  can  properly  be  determined  when 
he  makes  application  therefor  under  the  law. 

Your  said  office  decision  is  accordingly  modified. 


PEACTICE-REVrBW— REECEARING. 

Clinb  t?.  Daul. 

An  allegation  of  additional  evidence,  not  newly  discovered,  if  made  for  the  first  time 

on  review  comes  too  late  to  justify  a  rehearing. 

Secretary  NohU  to  the  Commissioner  of  the  General  Land  Office,  Decem- 
ber 8,  1890. 

Frederick  Daul  has  filed  a  motion  for  review  and  reconsideration  of 
departmental  decision  of  June  28, 1890,  in  the  case  of  Mary  Gline  v. 
Frederick  Daul,  involving  a  part  of  Sec.  2,  T.  8  N.,  R.  19  W.,  Grand 
Island  land  district,  Nebraska. 

The  ground  of  said  motion.is  '<  that  said  decision  of  the  Honorable 
Secretary  in  canceling  the  entry  was  contrary  to  law  and  contrary  to 
evidence;'^  that  "the  evidence  of  several  witnesses  introduced  by  said 

contestant was  false  and  untrue;"  that  "the  said  con - 

testee  was  taken  by  surprise  at  the  said  trial  by  the'  evidence  of  said 
contestant  and  contestant's  witnesses." 

No  attempt  is  made  to  show  wherein  said  decision  was  "contrary  to 
law  and  contrary  to  evidence."  It  is  not  stated  whose  testimony  was 
false,  nor  wherein  it  was  false.  No  explanation  is  made  of  the  manner 
in  which  the  entryman  was  "  taken  by  surprise."  The  affidavit  of  the 
entryman,  and  two  other  persons,  Levi  P.  Wells  and  his  wife  Jennie  M. 
Wells,  are  given,  to  the  efl'ect  that  the  entryman  has  resided  on  the 
tract  in  question  continuously  since  April  1, 1884.    It  is  not  necessary 
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to  analyze  the  statements  contained  in  these  affidavits,  and  compare 
them  with  the  testimony  taken  at  the  hearing.  At  best  they  are  but 
camulatlve,  and  insufficient,  when  taken  in  connection  with  the  evi- 
dence adduced  at  the  hearing,  to  authorize  a  reversal  of  the  former  de- 
cision. But  <<  affidavits  filed  after  judgment,  as  a  basis  for  or  accom- 
panying applications  for  review,  are  to  be  received  with  great  caution" 
(Thorp  V.  McWilliams,  3  L.  D.,  344).  The  entryman  made  no  applica- 
tion for  a  continuance  of  the  hearing  on  the  ground  of  the  absence  of 
the  witnesses;  no  application  before  your  office  for  a  rehearing  for  that 
cause;  and  as  this  evidence — being  in  no  sense  newly  discovered  evi- 
dence— ^has  never  been  offered  before,  it  comes  too  late  when  produced 
for  the  first  time  on  motion  for  review.  Should  this  motion  be  granted 
on  the  grounds  here  presented,  it  would  encourage  the  trial  of  cases 
piecemeal,  and  allow  a  party  to  keep  back  a  portion  of  his  evidence 
for  an  emergencj' — a  course  which  w^ould  be  unjust  to  the  opposing 
party,  and  a  practice  not  tolerated  in  courts  of  law.  The  motion  is 
without  merit,  and  must  be  dismissed. 


TIMBER  CULTURE  CONTEST— DESTRUCTIOX  OF  TREES  ATTER  FINAL 

PROOF. 

Browning  v.  Fry. 

A  timber  cnltnre  entryman  who  has  complied  with  the  law,  eabmitted  proof,  and  re- 
ceived final  certificate  thereon,  Is  not  roqnired  by  law  or  any  regalation  of  the 
Department  to  replant  the  tract  where  the  trees  are  subsequently  destroyed  by 
fire. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  10,  1890. 

I  have  considered  the  case  of  William  P.  Browning  v,  Stephen  J. 
Pry,  npon  appeal  by  the  latter  from  the  decision  of  your  ot&ce  dated 
May  25,  1889,  holding  for  cancellation  his  timber  cultare  entry  for  tbe 
SB.  J  Sec.  23,  T.  5  S.,  E.  16  W.,  Kirwin  land  district,  Kansas. 

May  26, 1876,  Fry  made  timber  culture  entry  for  said  tract  under  the 
provisions  of  the  act  of  March  13, 1874, 

June  2,  1884,  in  accordance  with  published  notice  he  offered  final 
proof  before  the  register  and  receiver  (under  the  provisions  of  tbe  act 
of  June  14, 1878),  which  was  approved,  and  final  certificate  issued  for 
the  land  February  14, 1887,  Browning  initialed  contest  against  Fry's 
entry,  alleging  substantially  as  follows: — That  the  final  proof  was 
fraudulently  made ;  that  at  the  date  thereof  there  was  not  the  reqairetl 
amount  of  thrifty  growing  timber  on  said  tract,  and  that  the  timber 
had  not  been  cultivated  and  protected  as  contemplated  by  the  timber 
culture  act. 

Hearing  was  ordered  and  had,  the  local  officers  found  in  favor  of 
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contestant  and  recommended  the  entry  for  cancellation,  whereupon 
claimant  appealed. 

May  25, 1889,  your  office  affirmed  the  action  of  the  local  office,  and 
claimant  again  appealed  alleging  the  following  grounds  of  error,  viz : — 

1.  In  concluding  that  the  lack  of  fire-breaks  evidenced  bad  faith. 
3.  In  treating  the  breaking  of  the  tract  denuded  of  its  timber  by  fire  after  proof  as 
evidencing  bad  faith. 

3.  In  concluding  that  the  planting  of  about  two  thousand  additional  trees  beforo 
proof  on  an  addition  to  the  timbered  tract  evidenced  an  intention  to  prepare  for  proof 
in  evasion  of  law. 

4.  In  not  considering  the  equities  of  Fry. 

5.  In  not  concluding  that  there  were  a  sufficient  number  of  thrifty  trees  on  the  land 
at  date  of  proof  to  entitle  Fry  to  a  patent. 

6.  In  not  applying  the  well  known  departmental  rule  that  the  matterof  the  accept- 
ance of  the  proof  after  entry  is  governed  by  tha  rules  in  force  when  the  proof  was 
made. 

On  the  trial  both  parties  were  personally  present,  attended  by  their 
respective  attorneys.  A  large  amount  of  testimony  was  offered  by 
them,  and  therefrom  it  appears  that  at  the  time  claimant  offered  final 
proof  he  had  about  thirty  acres  under  cultivation,  and  about  twelve 
acres  planted  to  timber  ranging  from  six  inches  to  twelve  feet  in  height, 
and  numbering  about  thirteen  thousand  trees. 

Several  of  contestant's  witnesses  did  not  know  claimant  and  had  not 
seen  the  tract  in  dispute  until  several  years  after  he  had  made  his  entry. 
Contestant  admitted  that  he  first  saw  section  31,  October  13, 1886,  and 
that  he  had  no  personal  knowledge  regarding  claimant's  efforts  to  com- 
ply with  the  requirements  of  law  before  he  proved  up  on  his  claim. 
Joseph  Edwards,  one  of  contestant's  witnesses  testified  that  he  resided 
for  over  ten  years  within  forty  rods  of  the  tract  in  dispute ;  that  claim- 
ant had  about  twelve  acres  planted  to  timber ;  that  the  trees  growing 
thereon  June  2, 1884,  would  average  from  six  inches  to  twelve  feet  in 
height  consisting  of  cotton  wood,  box  elder  and  walnut;  they  were 
planted  four  feet  apart  each  way ;  he  believed  fifteen  hundred  of  them 
were  over  nine  feet  high ;  that  one  third  or  more  of  all  the  timber  was 
from  five  to  six  years  old ;  the  larger  trees  were  growing  all  over  the 
plat.  Witness  had  personal  knowledge  that  the  timber  was  cultivated 
both  in  1883  and  1884  and  that  it  was  in  a  thrifty  condition  and  com- 
pared favorably  with  other  tree  claims  in  that  neighborhood,  and  that 
at  the  time  of  final  proof  there  were  at  least  six  thousand  seven  hun- 
dred and  fifty  trees  from  six  inches  to  twelve  feet  in  height  growing  on 
this  claim  ;  and  that  the  land  was  in  a  good  state  of  cultivation.  The 
undisputed  evidence  also  shows  that  claimant  had  repeatedly  replanted 
or  refilled  his  tree  plat  with  either  tree  seeds  or  cuttings  whenever  he 
discovered  that  the  seeds  or  cuttings  previously  planted  had  failed  to 
germinate  or  grow. 

The  weight  of  affirmative  evidence  shows  thatclaimant  had  broken  a 
fire  guard  around  three  sides  of  his  tree  plat  prior  to  1888,  but  that  no 
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ordinary  fire  guard  could  have  stopped  the  ravages  of  the  fire  which 
destroyed  his  timber  in  the  fall  of  the  year  1884. 

It  is  shown  by  uncontradicted  evidence  that  the  fire  which  destroyed 
claimant's  timber  started  on  land  owned  by  one  0.  B.  Nichols  about 
three  miles  northwest  from  the  tract' in  dispute.  There  was  a  strong 
wind  blowing  at  the  time  which  carried  the  burning  tumble  weeds  and 
grass  along,  destroying  everything  combustible  in  its  track. 

In  the  case  of  Eeynolds  v.  Sampson  (2  L.  D..  305)  it  was  held  that 
the  entryman  should  not  be  held  responsible  for  the  results  of  in- 
cendiarism nor  for  the  destruction  caused  by  floods ;  and  in  the  case  of 
Hupp  V.  Overall  (7  L.  D.,  11)  it  was  held  that  if  a  claimant  was  in  good 
faith  attempting  to  comx>ly  with  the  law,  under  which  his  entry  was 
made,  and  that  a  devastating  fire  had  swept  over  the  land  destroying 
the  major  portion  of  his  trees,  it  appearing  that  no  ordinary  precaution 
could  have  prevented  such  destruction,  that  his  entry  should  not  be 
cancelled. 

Upon  review  of  the  record  in  the  case  at  bar,  I  am  convinced  that 
claimant's  final  proof  was  honestly  made ;  and  as  it  was  accepted  by 
the  local  officers,  and  final  certificate  had  issued  thereon,  he  was  not 
required  by  law  nor  by  any  rule  of  this  Department  to  replant  the  tree 
plat  destroyed  by  fire,  and  as  it  appears  that  final  certificate  was  issued 
to  claimant  in  accordance  with  the  rules  then  in  force  (Jacob  E.  English, 
10  L.  D.,  409),  I  must  reverse  the  decision  appealed  from  and  direct  that 
the  entry  pass  to  patent. 


RAILBOAD  QBANT— WITHDRAWAL-ENTRY— SETTLEMENT  CLAIM. 

Stevtaet  V.  Northern  Pacific  R.  R.  Co. 

Tbe  withdrawal  on  general  route  does  not  take  effect  upon  land  covered  by  a  bome- 
Htead  entry,  even  tboagb  the  statutory  life  of  such  entry  may  have  expired  prior 
to  said  withdrawal. 

When  occupancy  alone  is  relied  upon  to  except  Ian  d  from  a  railroad  grant  it  must 
be  affirmatively  shown  that  tbe  person  in  possession  could  have  asserted  a  claim 
to  such  land  under  the  settlement  lawK 

Secretary  Noble  to  the  Commissioner  of  the  Oeixeral  Land  Office^  December 

11, 1890. 

This  is  an  appeal  by  the  Northern  Pacific  Railroad  Company  from 
your  office  decision  of  November  18,  1887,  wherein  you  afiQrm  the  local 
office  and  reject  the  company's  claim  to  the  E.  ^  NW.  J  and  B.  J  SW.^ 
Sec.  21,  T.  18  N.,  R.  1  W.,  W.  M.,  Olympia,  now  Seattle,  land  district, 
Washington  Territory,  "with  a  view  to  allowing"  the  application  of 
William  A.  Stewart  to  file  a  pre-emption  declaratory  statement  for  the 
tracts  named. 

The  land  involved  is  within  the  limits  of  the  withdrawal  upon  the 
map  of  general  route  of  the  company's  road  filed  August  13, 1870,  and 
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also  within  the  limits  of  the  grant  as  designated  by  the  map  showing 
the  definite  location  of  said  road  filed  May  14, 1874.  Said  land  was  also 
embraced  in  homestead  entry  No.  330  made  by  John  C.  Wood,  July  11, 
1863.  This  entry  as  shown  by  the  records  of  your  office  was  canceled 
December  21, 1871,  for  abandonment. 

On  May  3,  1880,  the  applicant  Stewart,  presented  at  the  local  office 
his  preemption  declaratory  statement  alleging  settlement  the  same  day 
and  the  same  was,  on  August  26th  following  refused  for  conflict  with 
the  company's  grant. 

By  letter  of  August  13,  1886,  your  office  directed  the  local  officers 
"  that  if  Stewart  can  allege  that  the  land  was  claimed  or  occupied  May 
14, 1874''  i.  e,j  the  date  of  definite  location,  to  order  a  hearing  to  deter- 
mine the  fact. 

On  October  4, 1886,  the  applicant  Stewart  filed  in  the  local  office  his 
affidavit  (not  corroborated)  wherein  he  averred  upon  information  and 
belief  »*  that  said  land  was  cultivated  during  the  years  1874, 1875,  and 
1876,  and  that  it  was  claimed  during  said  period  by  settlers  thereon." 

A  hearing  against  which  the  company  protested  alleging  inter  alia 
that  it  was  based  upon  an  insufficient  showing,  was  had  (after  continu- 
ance) in  pursuance  of  your  said  office  letter  at  the  local  office  on  Janu- 
ary 8,  1887,  when  both  the  applicant  Stewart  and  the  company 
appeared. 

The  testimony  submitted  was  that  of  two  witnesses  for  the  applicant 
who  resided  in  the  neighborhood  and  who  had  been  familiar  with  the 
land  for  a  number  of  years* 

One  witness  stated  that  in  June  1874  the  homesteader,  Wood,  had 
asked  him  (witness)  to  help  him  repair  fences  on  the  land,  and  also  that 
he  (Wood)  had  continued  to  claim  the  land  up  to  the  time  last  men- 
tioned. The  other  witness,  who  lived  about  a  mile  and  a  half  from  the 
tract,  stated  that  he  knew  Wood  claimed  the  land  from  1871  to  1874 
"  by  talking  with  him."  This  witness  also  stated  that  "  there  was  a 
man  that  farmed  the  place  claiming  that  he  had  rented  the  place  of  Mr. 
Wood  in  1874.  In  1875  there  was  a  man  by  the  name  of  Charles  Zell 
who  rented  the  place  in  the  same  way."  Witness  however  supposed 
that  Wood  only  rented  "  what  was  under  fence."  He  (witness)  also 
stated  that  from  1871  to  1874,  Wood  lived  a  portion  of  the  time  in 
Olympia  and  a  portion  of  the  time  in  the  country,"  and  also  that  Wood 
died  about  three  yejirs  before  the  hearing. 

The  land  involved  was,  on  August  13, 1870— the  date  of  said  with- 
drawal— embraced  in  the  homestead  entry  of  Wood.  This  entry  was 
made  on  July  11, 1863,  and  consequently  the  statutory  period  of  seven 
years  during  which  Wood  should  have  made  proof  in  support  of  his 
claim  had  elapsed  prior  to  the  withdrawal  mentioned.  This,  however, 
so  far  as  it  might  affect  this  case  is  not  material. 

When  the  said  entry  was  made  the  land  became  thereby  segregated 
from  the  public  domain,  and  so  remained  until  such  entry  was  canceled 
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of  record.  It  therefore  follows  that  the  said  withdrawal  conid  not  affect 
the  land  daring  the  record  existence  of  the  entry  referred  to. 

The  tract  in  question  being  excepted  from  said  withdrawal,  it  only 
remains  for  me  to  consider  the  status  of  the  land  on  May  14, 1874,  the 
date  of  definite  location.  If  at  that  time  the  land  was  free  from  a  pre- 
emption or  other  claim  or  right  it  passed  by  the  grant,  and  if  not  it  was 
excepted  therefrom. 

While  the  evidence  shows  that  Wood  was  ^^  claiming "  the  land  in 
question  at  the  date  of  the  definite  location  of  the  road,  yet  it  is  not 
shown  that  he  had  not  at  that  time  exhausted  his  rights  under  the  set- 
tlement laws  of  the  United  States.  When  occupation  alone  is  relied  on 
to  except  lands  from  the  grant,  it  must  be  shown  that  the  person  in 
possession  could  have  asserted  a  claim  to  the  laud  under  the  settle- 
ment laws. 

The  decision  of  your  office  is  accordingly  modified.  The  case  will  be 
remanded  for  further  proceedings,  and  the  applicant  will  be  required  to 
affirmatively  show,  at  a  hearing  before  the  local  office,  after  due  notice 
to  the  company,  that  said  Wood  was  qualified  to  claim  said  land  under 
the  settlement  laws  of  the  United  States,  at  the  date  of  the  definite 
location  of  the  company's  road,  l^orthem  Pacific  Railroad  Company  r. 
Potter  (11  L.  D.,  531).  Upon  the  receipt  of  the  evidence  taken  thereat, 
and  the  report  of  the  local  officers  thereon,  your  office  will  rera^judicate 
the  case. 


PRACTICE— APPEAL-ACT  OP  JUNE  16,  1880. 

PASEEB  V.  Gbat. 

An  applicant  ander  section  2,  act  of  Jnne  15,  1880,  who  falls  to  appeal  in  time  from 
the  rejection  of  his  application,  is  couclnded  thereby,  in  the  presence  of  an  in- 
tervening adverse  right. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  11, 1890. 

I  have  considered  the  appeal  of  Isadore  0.  Parker  from  the  decision 
of  your  office  of  June  18, 1889,  holding  for  cancellation  her  homestead 
entry  for  the  NW.  J  Sec.  34,  T.  8  8.,  R.  23  W.,  Kirwin,  Kansas  and 
allowing  the  application  of  Wm.  B.  Gray  to  purchase  said  tract  under 
the  act  of  June  15, 1880. 

Gray  made  entry  of  the  tract  December  23, 1879,  which  was  canceled 
for  abandonment  October  25, 1885.  November  16, 1885,  Francis  Hetz 
filed  for  said  land,  and  on  May  15, 1888,  transmuted  said  filing  to  home- 
stead entry  which  was  canceled  June  30, 1886,  and  Isadore  Parker  on 
the  same  day  made  homestead  entry  of  the  tract. 

On  Apnl  24, 1886,  while  the  filing  of  Metz  remained  intact,  Gray  ap- 
plied to  purchase  the  land,  and  said  application  was  rejected  for  the 
reason  that  the  original  entry  of  Gray  had  been  canceled  for  abandon- 
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ment  and  the  tract  was  then  covered  by  the  filing  of  Metz.  From  this 
decision  Gray  on  Jaly  26, 1886 — more  than  three  mouths  after  his  ap- 
plication had  been  rejected — filed  an  appeal  to  your  office  from  the  re- 
fusal of  the  register  and  receiver.  Upon  this  appeal  your  office  reversed 
the  action  of  the  local  officers,  holding  that  they  erred  in  not  allowing 
the  application  to  be  placed  of  record  subject  to  the  filing  of  Metz. 
Your  office  therefore  directed  that  Gray  be  allowed  to  perfect  entry 
within  thirty  days  from  notice  of  this  decision,  from  which  action  Mrs. 
Parker  appealed. 

While  the  local  officers  erred  in  not  allowing  the  application  of  Gray 
to  be  placed  of  record,  yet  he  is  concluded  thereby,  not  having  appealed 
therefrom  within  the  time  required  by  the  rules,  and  not  until  after  the 
entry  of  Mrs.  Parker  had  been  allowed. 

Your  decision  is  reversed  and  the  homestead  entry  of  Mrs.  Parker 
will  remain  intact. 


BAILBOAB   GRANT-SETTLEMENT  RIGHTS-HOMESTEAD  OCCUPANCY. 

Boss  V.  Central  Paoipic  E.  K.  Co. 

The  failure  of  a  settler  to  place  his  claim  of  lecord  will  not  defeat  it  as  against  the 
United  States,  and  the  land  covered  thereby,  at  the  date  when  a  railroad  grant 
becomes  effective  is  excepted  therefrom. 

The  claim  of  a  qnalified  settler,  who  has  for  a  long  period  maintained  a  residence  on 
nnsurveyed  land,  and  is,  at  the  date  of  withdrawal  on  designated  route,  in  the 
actual  occupation  and  possession  of  such  land,  though  not  then  residing  thereon, 
is  sufficient  to  except  it  from  the  operation  of  a  grant  that  protects  the  occupancy 
of  a  homestead  settler. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office  December 

11, 1890. 

I  have  considered  the  case  of  E.  D.  Boss  v.  Central  Pacific  Eailroad 
Company,  on  appeal  by  the  former  from  the  decision  of  your  office  of 
December  23,  1886,  involving  the  S  J  NW  J,  SW  J  NB  J,  and  the 
NW  i  SB  J  of  Sec.  33,  T.  15  K,  R.  6  B.,  M.  D.  M.,  Marysville  district, 
California. 

It  appears  from  said  office  decision  that  '^  said  land  is  within  the  lim- 
its of  the  grant  of  July  1, 1862  (12  Stats.,  489)  as  enlarged  by  the  act 
of  July  2, 1864  (13  Stats.,  366),  to  the  Central  Pacific  Eailroad  Company, 
and  of  the  withdrawal  ordered  for  the  benefit  of  said  grant,  August  2, 
1862.  The  map  of  definite  location  of  the  line  of  said  company's  road, 
opposite  the  land  in  question,  was  filed  March  26,  1864." 

The  said  "  S.  i  of  the  NW.  J "  of  said  Sec.  33,  was  listed  by  the 
company  October  23,  1883,  but  at  the  date  of  the  filing  of  the  map  of 
definite  location  (March  26,  1864)  it  was  part  of  a  tract  upon  which  one 
Bichard  Hamilton  had  settled  in  1862,  having  previously  bonght  the 
improvements  and  possessory  interest  of  a  prior  settler,  and  which  said 
Hamilton  had  cultivated  and  improved  and  had  claimed  and  lived  upon 
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as  a  borne  from  the  time  of  his  said  settlement  in  1861^  to  the  sammer 
ofiSGG. 

The  township  plat  of  survey  was  not  filed  until  February  3, 1871,  and 
Hamilton  could  not  place  his  claim  upon  record  until  that  time,  and  it 
appears  that  he  has  never  done  so;  but 

It  is  well  settled  by  departmeutal  rulings,  that  the  omiKionto  pnt  a  claim  of  record, 
while  it  might  defeat  such  claim  as  against  a  sabsequent  settler  who  daly  files,  will 
not  defeat  it  as  against  the  United  States,  and  the  land  covered  thereby  will  be  ex- 
cepted from  the  operation  of  any  withdrawal  for  the  benefit  of  a  railroad,  subsequent 
to  the  inception  of  the  settlement  right.  (Northern  Pacific  R.  R.  Co.  v.  Evans,  7  L. 
D.,  131  and  cases  therein  cited.) 

Lands  '^  to  which  a  pre-emption  or  homestead  claim  may  have  at- 
tached at  the  time  the  line  of  the  road  is  definitely  fixed  "  are  excepted 
Arom  said  grants  to  the  Central  Pacific  Railroad  Company.  (12  Stat., 
356 ;  13  Stat.,  489).  Your  office  properly  held,  therefore,  that  said  land 
being  embraced  in  said  claim  at  the  time  the  company's  right  vested 
under  the  grant,  was  excepted  therefrom.  The  subsequent  listing  of 
the  land  by  the  company,  October  23, 1883,  did  not  affect  the  status  of 
the  land.    (Boeschlaub  v,  Railroad  Company,  6  L.  D.,  750). 

But  it  is  further  stated  in  said  decision,  that  said  S.  i  of  the  "SW.  i 

is  also  within  the  limits  of  the  grant  of  Jaly  25,  1866,  to  the  California  and  Oregon 
Railroad  Company  (now  a  hranch  of  the  Central  Pacific  Railroad),  as  shown  by  said 
company's  map  of  designated  roate  filed  September  13,  1867,  in  accordance  with 
which  there  was  an  order  of  withdrawal  October  29,  1867,  received  at  the  local 
ofilce,  November  25, 1867. 

Your  office  holds,  that  while  said  tract  was  excepted  from  the  grant 
to  the  Central  Pacific  Bailroad  Company,  by  the  settlement  or  pre-emp- 
tion claim  of  said  Bichard  Hamilton,  yet,  that  said  Hamilton  had 
abandoned  said  claim  at  the  date  September  13, 1867,  when  the  right  of 
the  California  and  Oregon  Railroad  Company  vested  under  its  grant, 
and  that  therefore  it  was  subject  to  the  latter  grant. 

Said  Hamilton,  as  stated  above,  bought  the  improvements  of  a  prior 
settler  on  the  tract  embracing  said  S.  i  of  the  N  W.  J  in  1862,  and  lived 
upon  and  claimed  said  tract  as  a  home  from  1862  to  the  summer  of  1866. 
His  improvements  were  valued  at  $300,  and  were  of  such  a  character  as 
to  indicate  a  settlement  for  the  purpose  of  establishing  a  home  on  said 
tract  to  the  exclusion  of  any  other.  In  the  summer  of  1866,  his  father 
(A.  Hamilton)  died,  and  Eichard  Hamilton  moved  to  his  father's  resi- 
dence, about  a  mile  distant  on  an  adjoining  tract  in  the  same  section, 
*'to  take  care  of  the  family,"  but  he  still  claimed  the  said  tract  from 
which  he  had  moved,  kept  it  under  fence,  and  used  it  for  stock,  and 
such  was  the  status  of  the  said  S.  J  of  the  NW.  J  as  a  part  of  said  claim 
at  the  time  when  the  California  and  Oregon  Eailroad  Company's  rights 
vested  under  its  said  grant. 

The  said  act  of  July  25, 1866  (14  Stat.,  239)  excepts  from  the  grant 
lands  which  "shall  be  found  to  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  pre  empted  or  otherwise  disposed  of." 
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Your  office  holds  that  ^'  his  claim  had  terminated  "  at  the  date  the 
company's  right  vested  ander  its  g^rant,  namely,  September  13, 1867, 
because  of  his  removal  in  the  summer  of  1866  to  his  father's  residence 
on  an  adjoining  tract  in  the  same  section*  With  this  conclusion  I  can 
not  concur. 

The  record  shows  that  Eichard  Hamilton  had  actually  resided  on 
the  land  nearly  five  years,  occupying  it  as  a  home  to  the  exclusion  of  any 
other,  and  was  both  a  qualified  pre-emptor  and  homesteader,  having 
exhausted  neither  his  pre-emption  nor  homestead  right,  and  the  laud 
had  not  been  surveyed  so  as  to  be  open  to  entry  or  filing  of  record. 

I  am,  therefore,  of  the  opinion  that  Hamilton's  claim  excepted  the 
said  8  i  of  the  NW.  J  from  the  grant  to  the  California  and  Oregon  Rail- 
road Company  as  well  as  tbat  of  the  Central  Pacific  Eailroad  Company. 

As  to  the  remainder  of  said  land  involved  in  this  case,  namely,  the 
SW.  i  of  the  NE.  i  and  the  N  W.  J  of  the  SE.  J  of  said  Sec.  33,  it  ap. 
pears,  that  it  also  was  embraced  within  the  limits  of  said  grants  to  both 
said  railroad  companies,  but  at  the  said  dates  when  their  rights  vested 
under  their  respective  grants,  was  covered  by  the  pre-emption  claim  of 
A.  Hamilton  and  was  therefore  excepted  from  the  operation  of  said 
grants.  This  does  not  seem  to  be  disputed  by  the  railroad  company. 
(Northern  Pacific  R.  R.  Co.  v.  Potter  et  al.,  11  L.  D.,  531.) 

All  said  lauds  being,  according  to  the  views  above  expressed,  ex- 
cepted from  the  grants  to  both  said  railroad  companies,  it  follows,  that 
said  Richard  and  A.  Hamilton  having  respectively  abandoned  their 
claims  thereto,  they  became  public  land  subject  to  appropriation  by 
the  first  legal  applicant.  Talbert  v.  Northern  Pacific  R.  R.  Co.,  2  L.  D., 
536 ;  Northern  Pacific  R.  R.  Co.,  v.  Burt,  3  L.  D.,  490 ;  Holmes  v.  North- 
ern Pacific  R.  R.  Co.,  5  L.  D.,  333  j  Roeschlaub  v.  Union  Pacific  Ry. 
Co.,  6  L.  D.,  750. 

While  such  was  the  status  of  said  lands,  December  3, 1885,  B.  D. 
Boss,  the  appellant,  filed  an  application  to  make  homestead  entry 
thereon,  together  with  an  affidavit  that  '<  at  the  date  the  grant  to  the 
railroad  company  took  effect,  valid  preemption  claims"  (those  of  said 
Richard  and  A.  Hamilton)  "had  attached  to  said  land."  A  hearing 
was  had,  on  which  the  facts  above  set  forth  as  to  the  claims  of  said 
Richard  and  A.  Hamilton  were  established  and  thereon  the  local  officers 
denied  the  application  of  Boss.  On  appeal,  your  office  held  that  said 
S.  i  of  the  NW.  J  was  subject  to  the  grant  to  the  California  and  Oregon 
Railroad  Company  as  above  stated,  and  that  the  said  SW. }  of  the  NE. 
4  and  the  NW.  J  of  the  SE.  J,  were  excepted  from  the  grants  to  both 
said  companies,  and  subject  to  disposal  as  public  land.  From  this  de- 
cision Boss  now  appeals  to  this  Department. 

The  application  of  said  Boss  being  in  all  respects  in  conformity  to 
law  and  the  land  embraced  therein  being  subject  to  entry,  said  appli- 
cation should  be  allowed  and  I  so  direct. 

The  decisioh  of  your  office  is  accordingly  so  modified. 
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PRACTICE— NOTICE  BY  REGISTERED  LETTER. 

John  P.  Drake. 

Notioe  of  a  docision  by  mail,  whether  by  registered  or  unregistered  letter,  will  not 
bind  the  party  to  be  served  if  such  notice  fails  to  reach  him ;  but  the  failure  to 
thus  receive  notice  can  not  be  set  up  by  one  whose  own  laches  has  prevented  serv- 
ice in  the  manner  prescribed. 

This  rule  is  specially  applicable  as  against  a  successful  contestant,  where  the  land  has 
been  entered  by  another  after  the  expiration  of  the  thirty  days,  and  withont 
notice  of  any  defect  in  the  service. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Decem- 
ber 11, 1890. 

This  is  an  application  filed  by  John  P.  Drake  for  an  order  directing 
your  office  to  certify  to  the  Department  the  record  in  the  matter  of  his 
application  to  enter  the  NB.  i  of  Sec.  34,  T.  17  S.,  R.  31  W.,  Wa-Keeney, 
Kansas,  as  successful  contestant  of  the  timber-cultore  entry  of  Virgil 
N.  Howe,  making  the  following  case. 

The  tract  for  which  he  applied  to  enter  was  embraced  in  the  timber- 
culture  entry  of  Virgil  N.  Howe,  which  was  canceled  August  25, 1887, 
upon  the  contest  of  the  applicant.  On  September  1, 1887,  the  local 
officers  at  Wa-Keeney,  Kansas,  sent  notice  of  the  cancellation  of  said 
entry  to  Drake,  by  registered  letter,  addressed  Dighton,  Kansas,  which 
not  being  called  for,  was  returned  to  the  land  office  at  Wa-Keeney.  He 
alleges  that  his  post  office  address  at  the  time  of  the  initiation  of  the 
contest  was  and  has  been  ever  since  at  Fellsburg,  Edward  county,  Kan- 
sa^s,  and  the  first  knowledge  he  had  of  the  cancellation  of  the  entry 
was  by  letter  received  from  the  register,  dated  November  17, 1888,  in 
reply  to  a  letter  of  inquiry  made  by  applicant,  and  on  December  18, 
thereafter,  he  made  formal  application  to  enter  the  land,  which  was 
rejected  because  of  the  entry  of  Samuel  S.  Kelly  for  said  land,  which 
had  been  allowed  November  12, 1887.  Notice  of  his  rejected  applica- 
tion was  mailed  to  him  December  18,  by  unregistered  letter,  but  which 
he  received,  and  on  January  26, 1889,  his  attorney  mailed  to  the  local 
office  an  appeal  to  the  Commissioner  of  the  Oeneral  Land  Office,  which 
was  dismissed  by  your  office  on  January  9, 1890.  From  this  action  he 
appealed  in  due  time,  but  your  office  declined  to  transmit  said  appeal, 
for  the  reason  that  the  appeal  from  the  local  officers  rejecting  the  appli- 
cation was  not  filed  within  the  time  prescribed  by  the  rules. 

With  said  application  is  filed  a  copy  of  the  letter  of  your  office  of 
January  9, 1890,  dismissing  the  appeal  of  Drake,  and  also  a  copy  of  the 
letter  of  your  office  of  August  6,  1890,  declining  to  transmit  his  appeal 
from  your  said  decision  of  January  9, 1890. 

By  reference  to  the  decision  of  your  office  dismissing  his  appeal,  it 
appears  that  in  his  affidavit  of  contest  he  gave  his  post  office  address  as 
"Dighton,  Lane  GouTity,  FCaiisas,"  and  which  was  his  last  known  ad- 
Urei>s  at  the  local  laud  ollice. 
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In  his  application  he  states  that  his  address  at  the  date  of  the  initia- 
tion of  the  contest,  and  at  the  date  when  notice  was  mailed  to  Dighton, 
was  at  Fellsburg,  Edwards  conntj,  Kansas,  but  he  does  not  deny  that 
the  address  he  gave  the  local  officers  in  his  affidavit  of  contest  was 
Dighton,  Lane  county,  Kansas,  and  that  no  other  address  was  given  to 
them  by  him. 

Service  by  mail,  whether  by  a  registered  or  unregistered  letter,  will 
not  bind  the  party  to  be  served,  if  it  be  shown  that  such  service  failed 
to  reach  htm,  but  if  by  bis  own  laches  he  has  put  it  out  of  the  power  of 
the  officials  charged  with  such  duty  to  serve  him  in  the  manner  pre- 
scribed by  the  rules,  he  will  be  charged  with  such  notice  if  it  be  sent  in 
that  manner,  whether  he  received  it  or  not,  and  will  not  be  permitted  to 
plead  failure  of  notice  which  is  due  solely  to  his  own  laches.  Especially 
will  this  rule  be  enforced  where  the  land  has  been  entered  after  the  ex- 
piration of  the  thirty  days  allowed  the  successful  contestant  to  enter 
without  notice  of  any  defect  of  service* 

The  application  is  denied. 


TIMBEB  CULTURE  CONTEST-PRACTICE-BVIDENCE. 

HEARTLET  V.  BUBERSON. 

A  charge  that  an  entryman  *'  has  failed  to  comply  with  the  law  "  is  a  statement  of  the 
contestant's  opinion,  and  not  of  any  fact  to  be  proved,  and  where  objection  is  made 
thereto  before  trial,  an  amendment  of  such  charge  should  be  required. 

A  citizen  may  contest  an  entry  regardless  of  his  own  rif^ht  to  enter  the  land. 

Motions  to  dismiss,  and  applications  to  take  depositions  on  interrogatories,  should  not 
be  died  with  an  officer  designated  to  take  testimony,  but  when  so  filed,  and  for- 
warded with  the  testimony  to  the  local  office,  should  be  considered  on  the  day  of 
hearing. 

Where  a  new  hearing  is  ordered  the  failure  of  a  witness  at  the  former  hearing  to  sign 
his  testimony  may  be  cured  by  his  signing  the  same,  after  due  examination  thereof, 
and  making  oath  thereto. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  11,  1890. 

I  have  examined  the  record  and  proceediDgs  in  the  case  of  George  G. 
Heartley  v.  James  B.  Ruberson,  on  the  appeal  of  the  latter  from  year 
decision  of  April  10, 1889,  holding  for  cancellation  his  timber  cnltnre 
entry  for  the  E.  i  SE.  i  and  E.  J  NE.  i  Sec.  12,  T.  6  K.  3d  W.,  Oberlin, 
Kansas  land  district. 

On  April  20, 1880,  Euberson  made  timber  culture  entry  for  said  land 
and  on  November  26,  1886,  Heartley  filed  affidavit  of  contest  against 
the  same  alleging  that  ^'  James  B.  Bnberson  has  wholly  failed  to  comply 
with  law  as  to  timber  cnlture,  and  that  there  is  no  timber  growing  on 
said  land  at  the  present  time." 

Thereupon  the  entryman  was  served  personally  with  notice  of  said 
contest,  the  hearing  being  set  for  February  3, 1887,  and  L.  M.  Elarwood 
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notary  public  of  Shennan  cooDty,  Eansafl,  was  appointed  to  take  testi- 
mony on  Jannary  22^  1887,  at  his  office  in  Voltaire,  £[ansas. 

On  the  day  fixed  for  taking  testimony,  the  parties  appeared  before 
the  notary  pnblic,  and  the  attorney  for  contestee  filed  a  motion  to  dis- 
miss the  contest. 

The  notary  pablic  having  no  authority  to  pass  upon  the  motion,  sent 
it  with  the  papers  to  the  local  office.  The  contestant  introduced  his 
witnesses  and  at  the  close  of  his  testimony  the  contestee  by  his  attor- 
ney filed  an  affidavit  substantially  in  compliance  with  rules  23  and  24 
of  Bnles  of  Practice,  and  accompanied  it  with  interrogatories,  a  copy 
of  which  was  served  on  the  adverse  party,  as  appears  by  indorsement 
on  the  papers,  setting  forth  that  three  witnesses  whose  names  and  resi- 
dences were  given  were  material  to  him,  etc.,  and  that  they  would  not 
attend  before  the  notary  to  give  their  testimony ;  a  fourth  was  named 
who  lived  more  than  fifty  miles  distant,  and  upon  this  showing  he 
asked  an  order  that  depositions  be  taken  in  the  case,  but  the  notary 
having  no  authority  to  make  an  order  in  the  case,  transmitted  the  ap- 
plication, with  the  testimony,  to  the  local  office.  The  contestee  was 
sworn  in  his  own  behalf,  and  some  other  witnesses,  and  the  takiug  of 
depositions  closed  on  January  25, 1887. 

On  February  3,  the  day  set  for  hearing,  nothing  was  done  in  the  case, 
nor  was  any  action  taken  until  June  22,  following,  when  the  local  offi- 
cers passed  upon  the  case  and  recommended  the  entry  for  cancellation, 
from  which  the  entryman  appealed,  and  on  April  10,  1889,  your  office 
affirmed  said  decision  and  held  the  entry  for  cancellation ;  he  thereupon 
appealed  to  this  Department. 

Appellant,  by  his  attorneys,  assigns  the  following  errors  which  are 
material : 

First.  The  register  and  reeiver  erred  in  overruling  the  motion  asking 
that  the  case  be  dismissed,  etc. 

Second.  In  deciding  the  case  in  the  absence  of  defendant's  evidence, 
when  he  had  applied  to  have  depositions  taken,  etc. 

Third.  That  the  record  shows  that  the  notary  omitted  ten  pages  of 
the  testimony  from  the  files. 

Fourth:  That  one  McOlusky  did  not  sign  his  testimony  after  it  was 
written  out. 

Other  assignments  are  made  which  in  my  view  of  the  case  are  not 
material. 

The  motion  to  dismiss  is  based  upon  two  grounds :  First  that  the 
affidavit  does  not  allege  in  what  particular  defendant  had  failed  to  com- 
ply with  the  timber  culture  law ;  and  Second :  That  contestant  was 
plaintiff  in  another  contest  pending  before  the  United  States  land  of- 
fice. 

In  referring  to  this  motion,  your  office  letter  says  it  is  "frivolous  and 
not  entitled  to  consideration,''  yet  the  first  ground  of  the  motion  was 
well  takcD. 
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The  charge  that  an  entryman  **  has  failed  to  comply  with  law,'' !» 
simply  a  statement  of  the  contestant's  opinion,  and  does  not  state  any 
fact  to  be  proven,  and  where  objection  is  made  before  trial  the  contest 
affidavit  should  be  amended. 

The  second  gronnd  of  the  motion  was  not  well  taken  becanse  a  citizen 
may  contest  an  entry  regardless  of  his  own  right  to  make  entry  for  the 
land. 

The  local  officers  should  have  sustained  the  motion,  unless  an  amend- 
ment had  been  made  to  the  affidavit,  but  nothing  appears  of  record  to 
show  that  it  was  ever  considered  by  the  local  officers,  although  trans- 
mitted to  them  by  the  notary  with  the  testimony. 

Each  of  these  papers,  the  motion  and  application  was  improperly 
filed  with  the  notary  who  had  no  jurisdiction  over  the  case,  but  only  a 
clerical  duty  to  perform ;  but  when  forwarded  to  the  local  office  they 
should  have  been  considered  on  the  day  of  hearing,  and  while  there  is 
nothing  to  show  that  the  motion  was  ever  "  called  up  "  for  hearing,  the 
attorney  states  that  the  application  to  take  depositions  was  *' called  up" 
and  that  ^^  on  two  dififerent  occasions  he  was  informed  that  the  order 
would  be  issued  as  soon  as  the  office  could  find  time  to  do  it,  and  he 
supposed  the  order  had  been  issued  and  the  depositions  taken  and  on 
file  in  the  case." 

There  is  nothing  in  the  record  to  show  that  the  application  was 
ever  considerd  by  the  local  officers ;  certain  it  is,  they  issued  no  order 
to  take  the  depositions  as  they  should  have  done,  and  it  is  quite  appar- 
ent that  they  misled  the  entryman  and  his  attorney  in  regard  to  the 
matter. 

I  have  examined  the  testimony  on  file  and  am  satisfied  by  inspection 
of  the  testimony  of  the  witness,  from  whose  testimony  the  ten  pages 
appear  to  have  been  omitted,  that  the  mistake  is  a  mere  clerical  error 
in  numbering  the  pages,  and  that  none  were  omitted. 

In  the  matter  of  McCIusky's  testimony,  which  he  neglected  to  sign, 
it  is  sufficient  to  say  that  the  statute  provides  that  the  deposition  shall 
be  subscribed  by  the  deponent. 

I  have  not  considered  the  case  upon  the  testimony  transmitted  with 
the  papers.  I  feel  that  justice  and  good  practice  require  that  the  find- 
ing and  judgment  of  your  office  should  be  set  aside,  the  action  of  the 
local  officers  reversed  and  the  case  returned  for  a  full  and  fair  hearing. 

The  case  will  therefore  be  returned  t^  the  local  office,  and  notice  will 
be  given  the  parties  of  the  action  of  the  Department.  A  day  will  be 
set  for  hearing,  and  upon  the  contestant  amending  his  affidavit  as 
herein  indicated,  setting  forth  the  facts  as  of  the  date  of  his  original 
charge,  the  contestee  will  be  permitted  to  take  depositions  under  the 
rules  of  practice,  and  the  case  will  be  re-adjudicated  in  accordance  wiih 
law  and  departmental  regulations.  The  testimony  being  regularly 
taken  except  the  McClusky  unsigned  testimony,  will  be  considered  as 
2497—voL  11 37 
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on  file,  and  the  testimony  of  McOlosky  may  be  cared,  if  upon  reading 
it  or  having  it  read  to  him  he  is  willing  to  say  upon  his  oath  that  it  is 
his  testimony  and  he  shall  then  sign  it. 


natubualization— frn-al  pboof-equitable  adjitdicatioir. 

John  B.  Bubns. 

Natnralizatlon  of  the  fathef  during  the  minority  of  the  son  inures  to  the  benefit  of 
the  latter  and  makes  him  a  citizen. 

In  the  absence  of  protest,  final  proof  taken  at  the  time  and  place  designated,  but  not 
before  the  officer  named  in  the  notice,  may  be  referred  to  the  board  of  equitable 
adjadication. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerat 

Land  Office^  December  11, 1890. 

I  have  considered  the  appeal  of  John  B.  Bnrns  from  your  office  de- 
cision dated  July  26th,  1888,  rejecting  his  pre-emption  proof  for  the  S£. 
J  of  Sec.  15,  T.  114  N.,  R.  65  W.,  Huron,  Dakota. 

The  record  shows  that  about  May  20,  188<3,  he  settled  upon  said  tract 
and  built  a  frame  house  thereon  eight  by  ten  feet,  with  board  roof,  floor, 
door  and  window,  and  broke  about  six  acres,  backset  a  part  of  it,  and 
raised  three  acres  of  corn,  one  acre  of  potatoes  and  made  hay  on  about 
nine  acres. 

About  July  15, 1883,  while  he  was  absent  from  his  claim  for  a  few 
days  his  house  and  all  his  furniture  were  stolen  and  taken  away. 

He  then  built  a  sod  house  eight  by  nine  feet  inside,  in  which  he  con- 
tinuously lived  until  February  16, 1884,  the  date  of  entry.  He  was 
born  in  Ireland  but  came  to  the  United  States  with  his  father,  when 
quite  young. 

His  father,  James  Bums,  became  a  citizen  of  the  United  States  by 
naturalization  at  a  time  when  claimant  was  a  minor  living  in  the  United 
States. 

Applicant  published  notice  that  on  February  5th,  1884,  he  would 
make  final  proof  before  the  clerk  of  the  district  court  at  Old  Ashton, 
D.  T.,  and  that  to  prove  his  continuous  residence  upon  and  cultivation  of 
said  land  he  would,  the  same  day  before  D.  N.  Hunt,  a  notary  pablic  in 
and  for  Spink  county,  D.  T.,  at  Bedfield,  examine  James  Gage,  George 
Beaty,  Duncan  McMillan  of  Bedfield.  and  Edward  Hyde  of  Altoona, 
D.  T. 

February  5th,  D.  K  Hunt  was  absent  from  the  county  and  the  testi- 
mony was  taken  at  the  time  and  place  published,  but  before  Z.  W. 
Craig,  notary  public. 

The  proof  was  accepted  by  the  local  office  as  sufficient. 

Your  office  decision  of  July  26, 1888,  rejected  said  proof  and  allowed 
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entryman  ninety  days  within  which  to  furnish  new  proof.  From  this 
order  he  appeals  to  this  department  and  assigns  errors. 

Ist,  In  rejecting  the  proof  because  of  meagre  improvements,  short 
periods  of  residence  and  small  area  broken  and  cultivated. 

2d,  Decision  is  against  the  law  and  evidence. 

From  an  examination  of  the  questions  involved  I  think  that  claim- 
ant's proof  of  the  citizenship  of  his  father,  by  naturalization,  during 
claimant's  minority,  is  sufficient  proof  of  his  naturalization,  and  that 
he  was  a  qualified  person  to  make  entry  under  the  law.  See  James  H. 
Robertson  et  al  (9  L.  D.,  297) ;  Bartl  v.  West  (8  L.  D.,  289). 

It  is  shown  by  the  testimony  that  his  means  are  limited  yet  he  built 
a  house  of  lumber  on  this  traot,  and  when  it  was  removed  by  a  tres- 
passer during  his  temporary  absence,  he  at  once  erected  a  sod  house. 
It  is  true  that  the  improvements  upon  the  land  are  not  extensive.  It 
is  also  true  that  the  claimant  is  a  man  of  limited  means.  He  persis- 
tently combatted  with  adverse  circumstances,  which,  with  his  continu- 
ous residence  for  nearly  eight  months,  before  offering  proof,  is,  it  seems 
to  me,  evidence  of  good  faith. 

The  final  proof  was  taken  at  the  time  and  place  mentioned  in  the  no- 
tice of  the  offering  of  final  proof  but  not  before  the  officer  named  in  the 
notice.  Upon  the  day  set  for  taking  the  same,  no  one  appeared  to  ob- 
ject to  his  evidence,  and  in  my  judgment,  it  should  stand.  The  proof 
not  having  been  taken  before  the  officer  named  in  the  notice,  the  case 
will  be  referred  to  the  Board  of  Equitable  Adjudication.  Eden  Mer- 
ryman  (8  L.  D.,  406). 

I  therefore,  direct  its  reference  to  that  tribunal  for  its  action. 

Your  decision  is  accordingly  modified. 


PBOCEEDIN6S  ON  THE  REPORT  OP  SPECIAI.  AGENT. 

United  States  v.  Sawbbidge. 

In  proceedings  against  an  entry  by  the  government  where  the  proof  leares  it  doubt- 
fol  whether  the  claimant  in  good  faith  complied  with  the  law,  his  refusal  to  tes- 
tify Justifies  an  adverse  oonolnsion. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  December  11, 1890. 

John  Sawbridge  made  pre-emption  cash  entry  of  the  SW.  \  of  the 
NW.  i  of  Sec.  9,  the  S.  J  of  the  KB.  \  and  the  SB.  J  of  the  NW.  \  of 
Sec.  8,  T.  61  N.,  R.  61  W.,  Dnluth,  Minnesota,  November  5,  1886.  His 
entry  was  held  for  cancellation  npon  the  report  of  a  special  agent,  April 
8, 1886,  and  a  hearing  was  had  thereon. 

At  said  hearing  Special  Agent  Naff  was  the  only  witness  examined 
for  the  government.    He  testified  that  he  examined  the  land  in  August, 
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1887,  and  found  an  nnoccupied  log  honse,  nrhich  bore  evidence  of  hav- 
ing once  been  occupied.  There  were  abont  fonr  and  a  half  acres  of 
land  broken  that  had  been  caltivated,  two  of  which  appeared  to 
have  been  caltivated  in  1880.  Abont  thirty  acres  of  timber  had  been 
cnt  and  removed  from  the  land,  and  the  land  was  rongh,  rocky  and 
contained  a  number  of  holes  as  if  it  had  been  prospected  for  ore.  There 
was  no  well  or  fence  on  the  premises. 

The  only  witness  offered  by  claimant  was  Patrick  Boche,  who  testi- 
fied that  he  assisted  in  clearing  the  land ;  thai;  they  cut  the  trees  from 
twelve  or  fifteen  acres,  and  burnt  the  brush  off  six  or  seven  acres,  which 
they  sowed  to  timothy ;  that  he  helped  to  clear  the  two  acres  near  the 
house,  and  planted  it  in  potatoes.  As  to  residence,  he  testifies  that  he 
first  saw  Sawbridge  on  the  land  in  February,  1885,  and  last  saw  him 
there  in  October,  1885,  and  saw  Sawbridge  and  his  family  living  on  the 
land  during  the  months  of  June,  July,  October  and  November.  Dur- 
ing this  time  Sawbridge  was  carrying  on  business  in  Tow^r,  a  few  miks 
from  the  claim. 

The  claimant  also  offered  in  evidence  the  special  agent's  rei>ort,  and  he 
was  then  called  upon  by  the  government  to  testify,  but  declined  to  testify, 
either  for  the  government  or  in  his  own  behalf.  The  counsel  for  the  gov- 
ernment in  offering  him  as  a  witness  stated  that  he  expected  to  prove  by 
him  that  he  did  not  establish  an  actual  residence  on  the  premises  on  Jan- 
uary 10, 1885,  or  at  any  time  prior  to  making  final  proof,  amd  that  be- 
fore making  final  proof  he  had  not  used  the  land  for  a  home,  or  for  cul- 
tivation, and  at  tbe  time  of  his  entry  he  was  a  resident  of  and  engaged 
in  the  hardware  business  in  the  village  of  Tower,  and  has  been  ever 
since  a  resident  of  that  place. 

The  local  officers  found  from  the  testimony  that  he  had  not  complied 
with  the  law,  and  your  office  affirmed  that  decision,  from  which  the 
claimant  appealed,  alleging  the  following  grounds  of  error: 

First.  The  honorable  Commissioner  erred  in  concurring  with  the  honorable  register 
and  receiver  in  their  conclusions. 
Second.  The  honorable  Commissioner  erred  in  holding  the  entry  for  cancellation. 

This  appeal  might  be  dismissed,  for  the  reason  that  no  specific  error 
is  alleged,  but  from  the  record  before  me  I  find  no  error  in  the  decision. 

It  may  be  conceded  that  claimant  occupied  the  premises  from  the 
time  covered  by  his  entry,  but  it  was  at  least  questionable  from  the 
testimony  snbmittetl,  whether  that  occupancy  was  for  the  purpose  of 
taking  the  tract  for  a  home,  and  when  he  declined  to  be  sworn  to  testify 
upon  the  question  as  to  whether  he  actually  made  a  home  upon  the 
tract,  after  it  had  been  charged  that  his  home  was  elsewhere,  instead 
of  removing  the  doubt,  he  solved  it  against  himself.  It  is  true,  that  if 
the  testimony  showed  conclusively  that  he  had  complied  with  the  law, 
tbe  fact  that  he  declined  to  testify  would  not  affect  the  case.  But  there 
was  a  grave  doubt  as  to  the  bona  fides  of  his  residence^  and  no  one 
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better  than  himself  could  hare  settled  this  question.  His  refusal  to  do 
so  justified  the  holdiug  of  the  local  office  aod  of  your  office,  that  the 
entry  was  made  for  speculative  and  frandoleat  porposes^and  it  is  hereby 
affirmed. 


PBOCEEDINGS  ON  FINAL  PROOF— MOBTGAOEJS. 

William  Spbiggs. 

A  mortgagee  may  oare  a  defect  in  linal  proof,  oaased  by  the  sabetitntion  of  a  wit- 
neBS,  by  due  advertisement  of  the  names  of  the  witnesses  who  testified,  and  snch 
proof  may  then  be  accepted  in  the  absence  of  protest. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  December  10, 1890. 

On  December  8, 1884,  William  Spriggs  filed  his  declaratory  statement 
for  the  B.  i  of  the  SB.  J  of  Sec.  32,  T.  114  K,  E.  80  W.,  Huron,  Dakota, 
alleging  settlement  thereon  the  4th  of  that  month.  He  made  fin^l  proof 
thereon  Jane  4, 1885,  payment  was  accepted  and  final  certificate  duly 
issued. 

On  May  31, 1838,  you  required  claimant  to  make  new  advertisement 
and  new  proof,  because  the  improvements  ^' are  insufficient  to  show  the 
good  faith  of  the  pre-emptor;^  also4>ecanse  one  of  the  witnesses  who 
testified  in  the  final  proof  was  not  mentioned  in  the  published  notice. 
Kotice  of  this  requirement  was  sent  to  claimaint  by  registered  letter  at 
Okolxyjo,  Dakota  Territory,  and  was  returned  unclaimed.  The  same 
was  again  sent  to  him  at  Pierre,  D.  T.,  and  again  returned  unclaimed. 
Diligent  inquiry  failed  to  disclose  his  whereabouts,  and  on  June  29, 
1889,  the  Western  Loan  and  Trust  Company  appealed  from  your  said 
office  decision.  It  appears  that  said  company  took  a  mortgage  on  the 
land  tor  a  loan  of  money  after  the  issuance  of  the  final  certificate. 

This  appeal  presents  the  question  of  the  sufficiency  of  claimant's  im- 
provements, as  shown  by  the  final  proof. 

There  were  no  improvements  on  the  land  at  date  of  filing.  Claimant 
built  a  house,  ten  by  twelve  feet,  broke  three  acres  of  land,  and  culti- 
vated the  same  to  corn  and  potatoes.  The  improvements  are  valued  at 
$75.  His  residence  was  continuous,  at  least  from  December  4, 1884, 
until  June  4, 1885,  and  his  house  was  necessarily  a  comfortable  one  for  his 
existence  in  the  same  during  the  winter  months  in  Dakota.  In  the  ab- 
sence of  any  showing  as  to  claimant's  ability  to  place  greater  improve- 
ments on  the  land  than  those  herein  described,  I  do  not  feel  justified  in 
holding  his  cash  entry  for  cancellation. 

Two  witnesses  testified  in  the  final  proof — one  of  them  was  not  adver- 
tised. 

Under  Rule  4,  of  the  rules  to  be  observed  in  passing  on  final  proofe 
(9  L.  D.,  123),  the  company  will  be  requircil  to  make  new  advertisement 
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of  the  names  of  the  witnesses  who  do  testify,  and,  if  no  protest  or  ob 
jection  is  then  filed,  the  proof  theretofore  submitted  may  be  accepted. 
Allow  sixty  days  from  notice  of  this  decision  for  compliance  with  this 
order. 
Your  said  office  decision  is  modified. 


SATLBOAD  OBANT— MAP  OF  DEFINITE  LOCATION. 

Morgan  v.  Southern  Pacific  R.  R.  Co. 

The  grant  of  March  3,  1871,  not  only  contemplates  a  preliminary  designation  of  the 
general  rente,  bnt  also  a  map  of  definite  location,  and  by  such  map  the  primary 
limits  of  the  grant  are  determined. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  OffioCy  Decem- 
ber 12,  1890. 

I  haye  connidered  the  appeal  of  William  G.  Morgan  from  the  decis- 
ion of  your  office  of  January  2, 1889,  rejecting  his  application  to  make 
homestead  entry  <rf  the  E  ^  of  the  N W  ^  and  97  ^  of  the  NE  i  of 
Sec.  9,  T.  6  8.,  B.  2  W.,  S.  B.  M,,  Los  Angeles,  California. 

Morgan's  application  to  make  entry  of  this  land  bears  date  November 
20, 1888,  and  was  rejected  by  the  local  officers  '<  as  being  in  conflict 
with  the  grant  to  Soatheru  Pacific  Railroad  Company  March  3, 1871 " 
(16  Stats.,  579). 

.On  appeal,  yoar  office  affirmed  their  decision,  and  Morgan  now  ap- 
peals to  this  Department,  alleging  the  following  errors:  1.  In  refnsing 
to  allow  said  entry;  2.  In  rejecting  said  application,  and  3.  In  holding 
that  said  land  was  reserved  by  reason  of  the  application  of  the  South- 
ern Pacific  Bailroad  Company  to  select  said  land  as  a  part  of  its  pri- 
mary grant,  when  it  appears  that  the  land  is  outside  of  the  primary 
limits. 

The  map  of  designated  route  was  filed  in  your  office  April  3, 1871,  in 
accordance  with  which  lands  were  withdrawn  by  letter  of  April  21, 
1871,  which  was  received  at  the  local  office  on  the  10th  of  the  following 
May. 

On  the  24th  of  July,  1876,  a  duly  certified  map  was  filed  in  the  Gen- 
eral Land  Office  showing  the  definite  location  and  construction  of  that 
part  of  the  road  opposite  the  laud  in  contest,  and  the  lauds  were  again 
withdrawn  for  the  benefit  of  said  grant.  According  to  the  first  map, 
this  land  is  within  the  indemnity  limits  of  the  grant;  but,  acooiding  to 
the  second  map,  it  is  within  the  granted  limits.  Both  maps  show  it  to 
be  either  within  the  primary  or  the  indemnity  limits,  and  it  Wtti  ^setooted 
by  the  Southern  Pacific  Railroad  Company  May  25, 1883,  per  list  IV 

Morgan  was  advised  that  the  said  land  was  within  this  list  MpA 
claimed  by  the  railroad  company  at  the  time  he  made  bi#  applicattoa 
for  a  homestead  entry  of  the  same  tract.    His  application  WM  r^j^eetc4 
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on  the  ground  of  the  railroad  company's  claim.  But  he  contends, 
through  coanse],  that  the  map  of  definite  location  filed  Jaly  24, 1876^ 
is  of  no  validity,  and  that  the  land  he  claims  is  not  within  the  primary 
limits  of  the  grant. 

The  snpreme  court,  in  the  case  of  Buttz  v.  Northern  Pacific  Bailroad 
Company  (119  U.  S.,  55-71),  says,  in  effect,  that  the  granting  act  not 
only  contemplates  a  preliminary  designation  of  the  general  route  of  the 
road,  and  the  exclusion  from  sale,  entry  or  pre-emption  of  the  adjoining 
odd  sections  within  forty  miles  on  each  side  until  the  definite  location 
is  made,  but  it  contemplates  the  filing  by  the  company  in  the  office  of 
the  Oommissioner  of  the  General  Land  Office  of  a  map  showing  the 
definite  location  of  the  line  of  its  road,  and  limits  the  grant  to  such 
alternate  odd  sections  as  have  not  at  that  time  been  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  are  free  from  pre-emption, 
grant  or  other  claims  or  rights. 

The  grants  to  the  Northern  Pacific  and  Southern  Pacific  are  almost 
identical.  Under  the  decision  of  the  supreme  court  in  the  case  above, 
the  map  of  July  24,  1876,  showing  the  definite  location  of  the  line  on 
which  the  Southern  Pacific  Bailroad  opposite  the  laud  in  contest  was 
constructed,  is  fully  authorized,  and  according  to  this  map  the  land  is 
within  the  primary  limits  of  the  grant  to  the  said  company. 

The  decision  of  your  office  is  therefore  affirmed. 


MOTION  FOR  REVIEW. 

Henry  W.  Lord. 

Motion  for  review  of  the  departmental  decision  rendered  July  7, 1890, 
11  L.  D.,  18,  in  the  case  above  entitled  denied  by  Secretary  Noble,  De- 
cember 12, 1890. 

RAILROAD  GRAXT-HOMESTEAD  CliAIMS. 

Northern  Pacific  E.  R.  Co.  v.  Sales. 

Land  onder  caltivation  by  a  qualified  homesteader  at  date  of  definite  location  is  ex- 
cepted from  the  grant  to  this  company  even  though  the  claimant  did  not  at  such 
time  reside  on  the  land. 

Secretary  JSfohle  to  the  CommissioTier  of  the  General  Land  Office^  December 

12, 1890. 

This  appeal  involves  the  right  to  the  NB.  J  of  the  SW.  J,  the  SB.  J  of 
the  NW.  i,  the  SW.  J  of  the  NB.  J  and  the  NW.  J  of  the  SB.  i.  Sec.  23, 
T.  2  8.,  B.  4  B.,  Bozeman,  Montana,  lying  within  the  primary  limits  of 
the  grant  to  the  Northern  Pacific  Kailroad  Company. 

At  the  date  of  withdrawal,  February  21,  1872,  the  tract  was  covered 
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by  the  homestead  entry  of  James  Hildebrand,  which  was  canceled 
December  11, 1879. 

The  line  of  the  road  opposite  the  tract  in  qaestion  was  definitely  lo- 
cated July  6, 1882. 

On  January  12,  1886,  Charles  A.  Sales  applied  to  make  homestead 
entry  for  said  tract,  alleging  that  it  had  been  continuously  occupied  and 
claimed  by  a  qualified  settler  from  1871  to  the  date  of  his  application, 
which  was  rejected  by  the  local  office,  for  the  reason  that  the  tract  was 
within  the  limits  of  the  grant  to  said  road,  and  had  been  listed  by  the 
road  June  27,  1885,  as  part  of  its  grant.  From  this  action  Sales  ap- 
l>ealed,  and  your  office,  holding  that  the  entry  of  Hildebrand  having 
excepted  the  tract  from  the  operation  of  the  withdrawal,  ordered  a 
hearing  to  ascertain  the  status  of  the  tract  July  6, 1882,  the  date  of 
definite  location.  Upon  the  testimony  taken  on  this  hearing  the  local 
officers  found  in  favor  of  the  applicant,  which  was  affirmed  by  your 
office,  and  from  said  decision  the  railroad  company  appealed,  alleging 
the  following  grounds  of  error: — 

1.  Error  to  find  that  John  Nye  had  such  a  claim  to  the  land  at  date  of  definite  lo- 
cation of  the  road  as  excepted  it  from  the  grant. 

2.  Error  in  awarding  the  land  to  Sales  and  in  not  awarding  it  to  the  company. 

The  testimony  shows  that  at  the  date  of  definite  location  the  tract 
was  being  cultivated  by  John  Nye,  who  was  qualified  to  make  home- 
stead entry,  and,  although  he  did  not  reside  on  the  land,  he  had  then 
such  a  claim  to  it  as  would  except  it  from  the  operation  of  the  grant 
Northern  Pacific  E.  R.  Co.  v.  Potter  et  al.^  11  L.  D.,  631. 

The  decision  of  your  office  is  affirmed. 


BAILROAD  GRANT -OCCUPANCY  CLAIM. 

NoETHEEN  Pacific  R.  R.  Co.  v.  Beck. 

Occupancy  of  a  tract  withiu  tho  limits  of  the  grant  prior  to,  aud  at  date  of  definite 
location,  by  a  pcrHOu  qualified  to  enter  it  nndor  tbe  settlement  laws  excepts  the 
tract  from  tho  operation  of  tbe  grant,  but  snch  qualification  must  affirmatively 
appear,  as  well  as  occupancy  at  tbe  date  when  the  grant  attached. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office j  December 

12,  1890. 

This  appeal  involves  the  right  to  the  NE.  J  of  the  SE.  i  of  Sec.  15, 
T.  1  S.,  R.  5  E.,  Bozemau,  Montana,  which  lies  within  the  primary  limits 
of  the  grant  to  the  Northern  Pacific  Railroad  Company,  as  shown  by 
map  of  general  route  filed  February  21,  1872,  and  as  definitely  located 
July  6,  1882. 

Ilerman  Kohle  filed  declaratory  statement  for  said  tract  August  10, 
1871,  alleging  settlement  August  7,  and  was  in  possession  of  said  tmct 
at  the  date  of  filing  of  map  of  general  route,  which  excepted  said  land 
from  the  operation  of  the  withdrawal. 
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John  B  Beck  made  timber  eulture  entry  of  said  tract  March  15, 1883, 
and  filed  with  his  application  the  affidavit  of  John  Yolkers,  alleging 
that  the  land  was  settled  npon  and  claimed  by  Kohle  prior  to  and  at 
date  of  filing  of  map  of  general  route,  and  that  Beck  had  been  in  pos- 
session of  said  land  since  1875,  and  was  then  in  possession  of  it 

Yonr  office,  on  July  23, 1889,  held  that  the  timber  culture  entry  of 
Beck  should  remain  intact,  subject  to  appeal  by  the  railroad  company. 
From  this  decision  the  company  appealed,  alleging  the  following 
grounds  of  error : 

I.  Error  to  rale  that  Beck's  timber  cnltare  entry  shoald  remain  intact  becaase  be 
bod  been  in  possession  of  the  land  since  1675. 

II.  Error  to  have  found  that  Beck  was  so  in  possession  in  the  ex-parte  statement  of 
Volker. 

III.  Error  not  to  have  rnled  that  mere  occupancy  of  the  land  does  not,  of  itself, 
except  the  tract  from  the  grant.  Starkey  v,  Bumham,  21  Pac.  Kept.,  G24 ;  Buxton  v. 
Traver,  130  U.  S.,  412. 

lY.  If  mere  occupancy  does  so  except,  then  it  was  error  to  decide  the  case  on  ex- 
part-e  evidence  and  not  to  have  accorded  the  company  a  hearing  in  the  case. 

Although  the  tract  was  excepted  from  the  withdrawal,  it  was  error 
to  have  allowed  the  entry  of  Beck  after  the  definite  location  of  the  road 
upon  a  mere  affidavit  that  it  was  occupied  by  him,  but  a  hearing  should 
have  been  ordered  to  determine  the  truth  of  the  allegations,  and  the 
company  should  have  been  cited  to  appear  to  show  cause  why  the  entry 
should  not  be  allowed,  especially  since  it  does  not  appear  from  the 
record  before  me  whether  Beck  was  qualified  to  enter  the  tract  under 
the  settlement  laws. 

Occupancy  of  a  tract  within  the  limits  of  the  grant  prior  to  and  at 
date  of  definite  location  by  a  person  qualified  to  enter  it  under  the  set- 
tlement laws  excepts  the  tract  from  the  operation  of  the  grant,  but  such 
qualifications  must  affirmatively  appear,  as  well  as  occupancy  at  date 
when  the  right  under  the  grant  attached. 

Yon  will  therefore  order  a  hearing,  of  which  all  parties  will  be  noti- 
fied. 


PRE-EMPTION  PROOF-CUX.TIVATION. 

Fred  Nickbrson. 

Proof  of  breakings  and  the  use  of  the  land  for  grazing  purposes,  is  satisfactory  proof 
of  cultivation  where  it  is  shown  that  the  land  is  suitable  only  for  pasturage. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  12,  1890. 

I  have  considered  the  appeal  of  Fred  !N"ickerson  from  your  office  de- 
cision of  June  26, 1889,  holding  for  cancellation  his  preemption  cash 
entry  for  the  SW.  i  of  Sec.  24,  T.  3  3.,  R.  29  W.,  Oberlin,  Kansas. 

He  filed  his  declaratory  statement  March  1, 1884,  alleging  settlement 
February  1,  of  that  year.    He  made  his  final  proof  before  the  register 
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and  receiver  November  21, 1884,  and  on  the  same  day  \md  for  the  laod 
and  obtained  the  final  certificate. 

On  May  26, 1887,  yonr  office  directed  that  claimant  be  notified  to 
famish  an  affidavit,  duly  corroborated,  showing  <^  whether  he  continued 
to  reside  npon  the  tract  after  making  final  proof  and  payment,  and  the 
extent  of  the  improvements  and  cultivation  made  after  that  date." 

In  yonr  said  office  decision,  holding  said  entry  for  cancellation,  I  find 
the  following  statement : 

^^  February  20, 1889,  you  transmit  evidence  of  service  of  notice,  and 
report  no  action." 

On  examination  of  the  letter,  from  which  the  above  quotation  is 
made,  I  find  yon  are  in  error.  The  register  in  his  letter  of  February 
20, 1880,  advised  your  office  that  a  registered  letter,  containing  notice 
of  your  requirement  of  May  26, 1887  (above  set  out),  was  sent  to  claim- 
ant at  the  post-office  nearest  the  land,  ^^  but  the  letter  was  returned  un- 
claimed." In  addition  to  this,  claimant  testifies  that  he  never  received 
snch  notice. 

Accompanying  the  appeal  is  an  affidavit  of  claimant,  duly  corrobo- 
rated, stating  that  the  land  in  question  is  fit  only  for  grazing,  and  that 
he  had  used  it  solely  for  that  purpose.  In  the  final  proof  claimant 
swears  that  he  used  the  land  '^  principally  for  grazing  about  one  thou- 
sand head  of  ^heep." 

The  improvements  are  shown  to  consist  of  a  house,  twelve  by  four- 
teen feet,  stable,  a  well  of  good  water,  and  five  acres  broken.  The  im- 
provements are  variously  estimated  at  $25,  $30,  $50,  and  $75. 

Since  the  land  is  shown  to  be  suitable  only  for  grazing  purposes,  and 
was  so  used  by  claimant  in  raising  sheep  which  is  an  agricultural  pur- 
suit, further  evidence  of  cultivation  is  not  required.  Mary  A.  Taylor, 
7  L.  D.,  200.  I  am  therefore  of  the  opinion  that  his  improvements  are 
sufficient,  as  shown  by  the  proof  and  supplemental  affidavits. 

But  there  is  filed  in  this  case  an  affidavit,  duly  corroborated,  by  Daniel 
H.  Smith,  sworn  to  before  the  register,  on  November  2, 1889,  stating 
that  affiant  knew  the  present  condition  of  the  land,  and  that  claimant 
<'  made  fraudulent  proof  upon  the  land  in  this,  that  he  never  resided 
npon  said  land  the  six  months  prior  to  making  proof  thereon,  nor  at 
any  other  time ;  that  he  did  not  have  to  exceed  three  and  three-quarters 
acres  broken  and  cultivated  upon  said  tract  at  the  time  of  making 
said  proof,  viz:  November  21, 1884,  nor  did  he  have  a  habitable  house 

thereon  at  any  time and  he  has  made  no  improvementi: 

thereon  since  date  of  proof."  He  asks  for  a  hearing  to  enable  him  to 
prove  the  above  charge. 

The  question  of  the  entryman's  residence  is  raised  for  the  first  time 
by  this  affidavit,  and  since  the  case  instituted  by  the  government  against 
the  entry  has  &iled,  and  the  allegations  in  the  affidavit  attacks  directly 
the  good  fiiith  of  the  entryman  in  a  matter  not  hitherto  raised  by  the 
government,  I  direct  that  a  hearing  be  ordered  on  the  matters  alleged 
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in  said  affidavit,  and  that  all  parties  be  duly  notified  of  the  time  and 
place  of  SQch  hearing.    United  States  r.  Scott  Khea,  8  L.  D.,  578. 
Toar  said  office  decision  is  modified. 


HOMl&ST]BAI>-ACT  OF  JUNJfi  15.  1880— PSBSONAL  AFFIDAVIT. 

Maofabland  V.  Elliott. 

A  OMh  entry  nnder  section  2,  act  of  Jnne  15,  1880,  allowed  on  the  affidavit  of  the 
entryman's  attorney,  will  not  be  disturbed,  where  after  transfer  of  the  land,  the 
entryman  refuses  to  make  the  affidavit  required  by  the  ref^nlations. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  12, 1890. 

I  have  considered  the  appeal  of  J.  D.  Macfarland.  transferee,  from 
yoar  decision  requiring  Ezra  Elliott  to  make  a  personal  affidavit  in 
support  of  his  cash  entry  for  NW.  J  of  Sec.  5,  T.  4  S.,  K.  24  W.,  Kir- 
win,  Kansas. 

The  facts  in  this  case  are  as  follows : — 

Elliott  made  homestead  entry  for  said  tract  Jane  2, 1879. 

On  May  15, 1884^  he  execated  a  power  of  attorney  appointing  J.  L. 
Miller  his  attorney  in  fact,  and  in  his  name  and  to  his  nse,  to  deed  and 
convey  the  land  above  described,  and  giving  him  fall  power  to  do  any 
thing  necessary  to  be  done  in  order  to  obtain  a  title  to  said  land  nnder 
fhe  second  section  of  the  act  of  Jane  15, 1880,  21  Stat.,  237. 

On  Jane  4, 1884,  Miller  made  affidavit  in  which  he  stated  that  he 
was  well  acquainted  with  the  facts  concerning  the  homestead  entry  of 
Elliott,  that  he  was  qualified  to  make  the  same,  and  had  never  trans- 
ferred the  land,  and  that  he  made  application  for  the  same  under  the 
second  section  of  the  act  of  June  15, 1880.  The  cash  entry  was  allowed 
by  the  local  officers  on  the  affidavit  and  final  certificate  issued  June  5, 
1884. 

Said  entry  was  suspended  by  your  office  on  April  18, 1885,  and  Elliott 
was  called  upon  to  make  a  personal  affidavit  in  support  of  the  same. 
In  response  to  your  letter  of  February  7, 1889,  allowing  him  sixty  days 
in  which  to  furnish  said  affidavit,  he,  by  written  statement  before  the 
register  on  May  8, 1889,  refused  to  furnish  the  same. 

The  record  shows  that  Elliott  on  Jnne  6, 1884,  by  deed  executed  by 
his  attorney  James  L.  Miller,  transferred  said  land  to  Wm.  E.  Crutcher ; 
and  Grutcher,  on  July  7, 1884,  transferred  the  same  to  Frank  L.  Shel- 
don, who,  on  November  12, 1885,  transferred  it  to  J.  D.  Macfarland, 
vfco  BakcM  affidavit  that  he  paid  the  sum  of  $625,  for  the  land  and 
pUMbMdd  ibB  same  in  good  faith,  without  any  knowledge,  direct  or 
iaM9tl0b§  0l  §it^  fraud,  irregularity  or  omission  on  the  part  of  the  entry- 
m9m  0f  Ul  •gant,  and  without  any  knowledge  that  the  entry  had  been 
MiipeiMM  hjr  your  office. 
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Ill  various  letters  written  by  Elliot*",  be  alleges  tbat  he  was  induced 
to  execute  the  power  of  attorney  to  Miller  by  false  representations  by 
one  Loomis,  who  assured  him  that  he  had  no  right  to  the  land  as  be 
had  abandoned  it  for  so  long  a  time,  and  that  he  would  give  him  $50 
for  the  power  of  attorney.  This  offer  appears  to  have  been  accepted 
by  Elliott  who  does  not  assert  -that  the  statements  made  by  Miller  in 
support  of  the  cash  entry  were  false. 

In  the  case  of  George  T.  Jones  (9  L.  D.,  97),  it  was  held  that  ^^  a  cash 
entry  under  the  act  of  June  15, 1880,  allowed  on  the  affidavit  of  the 
entryman's  attorney,  will  not  be  disturbed,  where,  after  transfer  of  the 
land,  the  entryman  refuses  to  make  the  personal  affidavit  required  by  the 
regulations."  In  said  case  it  was  stated  that  '^  Such  cases  as  those  of 
Falconer  i?.  Hunt  (6  L.  D.,  512);  Addison  W.  flastie  (8  L.  D.,  618),  and 
Daniel  B.  Mcintosh  (8  L.  D.,  641),  show  it  to  be  an  already  established 
rule,  that  the  seller  of  a  final  certificate  will  not  be  allowed  to  take  ad- 
vantage of  an  irregularity  in  his  proof,  to  ignore  rights  which  he  him- 
self has  conferred,  and  dispose  again  of  property  already  once  assigned.'' 

The  case  at  bar  comes  under  these  rules.  Your  decision  is,  there- 
fore, reversed. 

BAILBOAD  LANDS-ACT  OF  MARCH  8,  188T. 

Obntral  Pacific  R.  R.  Co. 

The  act  of  March  3,  1887,  is  mandatory  in  character,  and  calls  for  Jndicial  proceed- 
ings for  the  recovery  of  title,  where  the  record  shows  that  land  has  beea  pat- 
ented to  a  railroad  that  was  in  fact  excepted  from  the  grant. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

12, 1890. 

By  your  office  letter,  dated  June  24  last,  were  transmitted  certain 
papers  relative  to  the  action  taken  by  your  office  looking  to  the  insti- 
tution of  proceedings  under  the  act  of  Congress,  approved  March  3, 
1887  (24  Stat.,  556),  to  set  aside  the  patent  issued  to  the  Central  Pa- 
cific Railroad  Company,  on  June  23,  1883,  for  N.  J  of  the  SW.  J  of  Sec. 
15,  T.  12  N.,  R.  8  B.,  M.  D.  M.,  California. 

It  appears  that  the  Department,  on  September  17, 1888  (Lands  and 
Railroads,  vol.  83,  p.  132),  in  the  case  of  Jefferson  T.  Thatcher  t?.  Ben- 
jamin Bernhard,  involving  the  SW.  \  of  the  SW.  \  of  said  section,  found 
that  the  land  was  within  the  limits  of  the  grant  to  said  company  by  the 
act  of  Congress  approved  July  1, 1862  (12  Stat,  489) ;  that  on  May  28, 
1883,  said  Bernhard  offered  to  file  his  preemption  declaratory  state- 
ment for  the  N.  J  of  the  SW.  \  and  the  SW.  J  of  the  SW.  J  of  said  sec- 
tion 15 ;  that  at  the  same  time  he  filed  affidavits,  alleging  that  said 
tracts  were  settled  upon  and  improved  ''  at  the  date  of  the  grant-to  the 
railroad  company;''  that  a  hearing  was  duly  had,' and  upon  the  evi- 
dence submitted  the  local  officers  decided  in  favor  of  Befnbatd^  from 
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whose  decision  the  company  did  not  appeal ;  that  the  company  selected 
said  N.  J  of  the  SW.  ^,  on  July  26,  1882,  upon  which  patent  issued  on 
Jnne  23, 1883 ;  that  your  office,  upon  consideration  of  Bernhard's  said 
application,  allowed  him  to  file  for  said  SW.  |  of  the  SW.  ^  of  said  sec- 
tion, but  held  that  '^  the  record  being  clear  of  conflicting  claims,  at  the 
date  of  the  examination  of  the  railroad  selections,  this  office  could  know 
nothing  of  the  application  of  Bernhard  and  the  hearing  at  the  local  of- 
fice. The  appellant  having  slept  upon  his  rights,  the  land  was  properly 
patented  to  the  railroad  company,"  and  that  ^'  the  attention  of  your 
office  is  called  to  the  allegation  in  the  record  that  the  'S.  ^  of  said  SW. 
I  of  Sec.  15,  was  settled  upon  and  improved  prior  to  the  date  of  the 
grant  to  the  railroad  company,  with  the  suggestion  that  an  investiga- 
tion be  made  with  a  view  to  recommending  suit  to  set  aside  the  patent 
to  the  company  for  said  tract,  if  the  facts  justify  such  recommendation." 

Acting  upon  said  suggestion,  your  office,  on  May  6th  last,  issued  a 
rule  to  said  company  to  show  cause  why  said  proceedings  to  recover 
title  of  said  tract  should  not  be  duly  instituted. 

The  company,  on  June  4th  following,  through  its  resident  attorney, 
filed  its  answer,  in  which  it  alleged,  in  brief,  that  the  Department  has 
no  jurisdiction  to  institute  proceedings  under  said  act,  for  the  reason 
that  at  the  date  ,of  its  selection  and  at  the  date  of  the  issuance  of  said 
patent,  there  was  no  claim  of  record  for  said  land,  and  said  Bernhard, 
if  he  made  any  settlement  in  1865,  as  alleged,  ^^  was  under  legal  obliga- 
tion to  present  his  claim  at  the  local  land  office,  in  accordance  with 
law,  within  three  months  after  settlement." 

This  contention  can  not  be  maintained.  The  record  shows  that  said 
N.  ^  of  said  SW.  i  was  settled  upon  and  occupied  by  a  bona  fide  settler, 
both  at  the  date  of  the  grant  and  also  continuously  to  the  date  of  the 
definite  location  of  its  road,  when  its  right  attached,  as  well  as  when 
said  ^^  selection  "  was  made  and  patent  issued.  It  was  therefore  ex- 
cepted from  the  operation  of  said  grant  and  was  improperly  patented 
to  the  company.  Emmersou  v.  Oentral  Pacific  B.  B.  Co.,  3  L.  D.,  271 ; 
Pointard  v.  Central  Pacific  B.  B.  Co  4  L.  D.,  353 ;  Bamage  v.  Central 
Pacific  B.  B.  Co.  6  L.  D.,  274 ;  Central  Pacific  B.  B.  Co.  v.  Shepherd,  9 
L.  D.,  213 ;  Icard  v.  Central  Pacific  B.  B.  Co.,  10  L.  D.,  464. 

Since  said  act  of  March  3,  1887,  is  considered  to  be  mandatory  (9  L. 
D.,  649),  the  recommendations  of  the  present  claimants  of  the  land  that 
the  patent  to  the  company  should  not  be  disturbed  can  not  prevail,  and 
the  recommendation  of  your  office,  ''  that  a  demand  be  made  on  .the 
company  to  reconvey  said  land  to  the  United  States,"  is  concurred  in 
by  the  Department ;  and  you  are  hereby  directed  to  demand  from  said 
company  a  reconveyance  to  the  United  States  of  said  N.  J  of  the  SW. 
\  of  said  section  15,  and  at  the  expiration  of  ninety  days  from  date  of 
such  demand,  you  will  make  due  report  to  this  Department  of  the  ac- 
tion of  the  company  in  the  premises. 


^dT 
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BAILBOAD  LANDS-ACT  OF  MABCH  8,  1887. 

Wells  v.  Southern  Pagifio  &  &  Ck>. 

Ao  applieation  under  section  5,  act  of  Harch  3, 1887,  to  purchase  lands  erroneonsly 
patented  to  a  railroad  company  can  not  be  entertained  until  the  goyemment  has 
secured  a  recouTcyance  of  the  title. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

12, 1890. 

I  have  considered  the  appeal  of  G.  M.  Wells  from  the  decision  of  yoor 
office  dated  November  10, 1888,  r^ecting  his  application  to  purchase  ail 
of  Sec.  21,  T.  7.  K,  B.  li  W.,  S.  B.  M.,  Los  Angeles,  California,  under 
the  provisions  of  the  act  of  Congress  approved  March  3, 1887  (24  Stats., 
556);  for  the  reason  that  the  land  applied  for  was  patented  to  the  South- 
ern Pacific  Bailroad  Company  on  January  9, 1885,  per  list  No.  9,  as  be- 
ing within  the  primary  limits  of  the  grant  to  said  company  (branch  line) 
by  act  of  Congress  approved  March  3, 1871  (16  Stats.,  573).  Tour  office 
decision  also  stotes  that  the  land  in  question  is  within  ''  the  primary 
limits  of  the  forfeited  grant  to  the  Atlantic  and  Pacific  Bailroad  Com- 
pany ] "  that,  although  said  patent  was  erroneonsly  issued,  yet,  pending 
the  result  of  the  proceedings  intended  to  secure  a  reconveyance  of  said 
land  to  the  United  States,  the  land  can  not  be  disposed  of  under  the 
fifth  section  of  said  act  of  1887. 

The  appellant  asks  that,  in  the  event  that  it  shall  be  decided  that  said 
application  is  premature,  the  rejection  of  the  same  <<  shall  be  held  in 
abeyance  until  the  proper  time  for  presenting  the  same  shall  have  ar- 
rived, and  that  it  then  be  allowed." 

The  application  is  clearly  prematurely  made,  but  this  will  not  pre- 
vent the  applicant  from  renewing  the  same  when  the  land  shall  be  sub- 
ject to  disposal  by  the  United  States.  Said  appeal  is  accordingly  dis- 
missed without  prejudice  to  the  appellant's  right  to  renew  his  applica- 
tion at  the  proper  time. 


BAILBOAD  GBANT^MrBTEBAL  LANI>S-SX7IT  TO  VACATE  PATSNT. 

Bullock  et  al.  v.  Centbal  Paoipic  B.  B.  Co.  et  al. 

On  the  allegation  duly  corroborated  that  certain  land  patented  to  a  railroad  com- 
pany wa6  in  fact  excepted  from  the  grant,  by  reason  of  its  known  mineral  char- 
acter, a  hearing  may  be  directed  to  ascertain  whether  the  facto  jnstify  Jadicial 
proceedings  for  the  recoTcry  of  title. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  December 

12,1890. 

By  your  office  letter  dated  August  20, 1890,  was  transmitted  the  peti- 
tion of  W.  H.  Bullock,  D.  W.  Spear,  B.  Greenwood,  and  J.  S.  Bees,  filed 
iu  the  Sacramento,  California,  land  office  and  forwarded  to  your  office 
oil  August  5th,  last,  asking  that  proceedings  be  instituted  by  the  United 
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States  to  set  aside  a  patent  issued  to  the  Central  Pacific  Railroad  Com- 
pany on  April  30, 1885,  for  lot  No.  12  of  tbe  SB  i  of  Sec.  23,  T.  14  K, 
B.  10  E.,  M.  D.  M.,  on  tlie  ground  that  said  tract  was  known  to  be 
mineral  long  prior  to  and  at  the  date  of  the  grant  to  said  company,  and 
also  at  the  dale  when  the  rights  of  said  company  attached  to  its  granted 

lands,  and  was  therefore  excepted  from  its  grant. 
Your  office  letter  states  that  said  lot  12  contains  an  area  of  22.75 

acres  and  covers  the  SE.  corner  of  the  SE.  i  of  said  section ;  that  it  is 
within  the  primary  limits  of  the  grant  to  said  company  under  the  acts 
of  Congress  approved  July  1, 1862  (12  Stats.,  489),  aud  July  2, 186i  (13 
Stats.,  356) ;  that  the  township  plat  of  survey  was  duly  approved  on 
June  9, 1870,  and  said  section  was  returned  as  agricultural  land ;  that 
said  lot  12  was  listed  by  said  company  on  July  29, 1884,  per  list  6,  and 
patented  to  said  company  on  April  30, 1885,  per  list  43 ;  that  there  was 
nothing  upon  the  records  of  your  office  to  show  that  said  land  was  min- 
eral, and  in  the  absence  of  any  objection  said  patent  was  regularly 
issued. 

Your  office  further  finds  that  "  the  petitioners  allege  possession  and 
ownership  of  said  lot  through  succession  to  the  title  thereto  from  the 
original  locators,  whom  they  allege  located  the  same  as  a  placer  in  the 
year  1885 ;  ^  that  said  patent  issued  on  April  30, 1885 ;  it  does  not  ap- 
pear that  any  mineral  claim  was  initiated  prior  thereto,  or  that,  at  the 
date  of  said  patent,  there  was  any  adverse  right  thereto^  that  it  is  not 
alleged  that  the  Mayflower  Gravel  Mining  Company  purchased  said  lot 
from  said  railroad  company  with  a  knowledgeof  any  fraud  having  been 
perx)etrated  on  the  part  of  said  railroad  company  in  procuring  title 
thereto,  and  the  presumption  must  be  that  it  '^  is  a  bona  fide  purchaser 
without  notice,  in  which  event  proof  of  the  fraud  must  be  clear  and 
convincing  to  justify  the  cancellation  of  the  patent." 

Your  office,  therefore,  in  view  of  the  insufficiency  of  the  petition  and 
upon  the  principles  enunciated  by  the  United  States  supreme  court  in 
San  Jacinto  Company  (125  U.  S.,  273),  and  United  States  v.  Beebe  (127 
U.  S.,  338),  declines  to  recommend  the  institution  of  suit  to  set  aside 
said  patent. 

The  affidavits  filed  in  support  of  the  petition  allege  that 

said  lot  12  now  is  and  for  said  (the  last)  twenty-eight  years  has  been  well  known 
▼aloable  mineral  land  bearing  gold ;  that  the  same  was  held,  claimed  and  possessed 
under  the  mining  laws  and  customs  at  the  time  of  the  passage  of  the  act  granting 
lands  to  the  Central  Pacific  Railroad  Company  of  Califoraia,  and  that  the  same  has 
yielded  a  larger  amount  of  gold  than  almost  any  other  tract  of  like  area  in  the 
State  of  California,  reaching  probably  from  |5,000  to  $10,000  per  acre^  and  that  the 
same  is  yet  very  highly  yalnable  mineral  land..  That  the  same  at  the  time  of  the  attach- 
ment of  the  grant  to  the  railroad  company,  and  of  the  snrvey  thereof  and  of  the  issue 
of  the  patent  thereto  in  1885  to  said  company  was  actually  claimed  and  worked  as 
mining  land  and  was  notoriously  known  to  be  valuable  as  such. 

The  affiants,  twelve  in  number,  swear  that  tbey  have  resided  in  the 
vicinity  of  said  tract  for  the  last  twenty-eight  years  and  know  each  pai*c 
thereof 
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If  said  allegations  as  to  the  known  mineral  character  of  said  lot  be 
true,  then  the  land  was  expressly  excepted  from  the  grant  to  said  com- 
pany, and  the  United  States  has  an  interest  in  the  land  which  would 
fully  warrant  the  institntion  of  proceedings  to  set  aside  said  patent 
under  the  mandatory  act  of  Congress  approved  March  3, 1887  (24  Stats., 
556).  McLaughlin  v.  United  States,  107  U.  S,,  526 :  Western  Pacific 
E.  R.  Co.  V.  United  States,  108  U.S.,  510 ;  Mullan  et  al  v.  United  States, 
118  U.  S.,  271 5  Winona  &  St.  Peter  K.  R.  Co.,  9  L.  D,,  649 ;  Central 
Pacific  R.  R.  Co.  et  al,  v.  Valentine,  11  L.  D.,  238. 

The  petitioners  offer  to  bear  the  necessary  expenses,  and,  in  my  judg- 
ment, they  should  have  an  opportunity  of  establishing  the  truth  of  said 
allegations  at  a  hearing  to  be  duly  had  before  the  local  office  in  order 
that  the  Department  may  have  the  requisite  evidence  to  warrant  the 
institution  of  proceedings  to  set  aside  said  patent.  (Alexander  Moore 
et  aly  2  L.  D.,  761). 

You  are  therefore  directed  to  cause  a  hearing  to  be  had  before  the 
local  land  officers,  after  due  notice  to  all  parties  in  interest,  and  upon 
receipt  of  the  testimony  taken  thereat,  together  with  the  report  of  the 
local  officers  thereon,  you  will  consider  the  same  and  make  due  report 
to  the  Department, 


TIMBER  CUIiTURE  CONTEST— REI^INQUISHMENT. 

Roberts  v.  Gaston  et  al. 

A  contest  against  an  entry  that  appears  of  record  throuji^h  the  failure  of  the  local 
office  to  act  upon  the  previous  relinquishment  thereof,  must  fail  where  the  party 
filing  such  relinquishment  has  thereafter  proceeded  in  compliance  with  the  tiui- 
her  culture  law  in  the  honest  helief  that  his  application  to  enter  therennder  has 
been  allowed,  and  the  contestant  begins  proceedings  with  fnll  knowledge  of  the 
facts. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  13,  1890. 

I  have  considered  the  case  of  James  Roberts  v.  Thaddens  B.  Gaston 
and  Washington  I.  Anderson,  npon  appeal  by  Roberts  from  the  decis- 
ion of  your  office  dated  Jane  10, 1889,  dismissing  his  content  against 
Gaston's  timber  culture  entry  for  the  NB.  \  Sec.  33,  T.  24  8.,  R.  10  W., 
Wichita,  land  district,  Kansas. 

January  23,  1879,  Gastx)n  made  timber  culture  entry  for  said  tract  and 
on  February  5,  1887,  Roberts  initiated  contest  against  said  entry,  alleg- 
ing as  follows: 

That  he  was  well  acquainted  with  the  tract  of  land  embraced  in  said  timber  cul- 
tore  entry  and  knows  the  present  condition  of  the  same ;  also  that  said  Thaddens  B. 
Gaston  failed  to  do  any  breaking  in  the  years  of  1879,  1880,  1881,  and  1882,  and  that 
he  sold  his  claim  to  Thos.  Anderson  who  has  done  or  caused  to  be  done  all  the  work 
that  has  boon  done  on  said  claim,  and  that  there  has  never  been  ten  acres  broken  on 
said  claim  to  this  date. 
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Hearing  was  ordered  and  set  for  March  15, 1887,  and  Gaston  was 
notified  of  the  same. 

On  the  day  appointed  for  the  hearing,  Gaston  failed  to  appear  either 
in  person  or  by  attorney,  bat  Washington  I.  Anderson  appeared  in 
person  and  by  attorney  and  having  first  disclosed  on  oath  the  nature 
of  his  interest  in  the  tract  as  required  by  rale  102  of  the  Bales  of  Prac- 
tice, he  was  made  a  party  defendant,  and  on  motion  of  contestant  the 
case  was  continued  to  April  14, 1885,  at  which  time  both  the  contestant 
and  intervener  appeared  and  submitted  testimony,  and  on  April  22, 
1887,  the  local  office  found  in  favor  of  contestant. 

The  intervener  appealed,  and  your  office  dismissed  the  contest  and 
decidrd  that  Anderson  was  entitled  to  make  entry  for  the  land,  where- 
npon  contestant  appealed. 

The  record  of  the  hearing  shows  that  contestant  testified  he  resided 
at  Sylvia,  Beno  County,  Elansas,  and  had  known  the  tract  in  dispute 
since  September  188G;  that  before  he  initiated  this  contest  he  had 
heard  that  Washington  I.  Anderson  was  the  owner  of  this  tree  claim, 
but  that  the  record  of  the  local  office  showed  Gaston's  entry  to  be  still 
uncanceled. 

On  his  cross  examination  he  admitted  that  on  the  day  he  went  to 
serve  Gaston  with  notice  of  this  contest,  Gaston  informed  him  that  he 
had  sold  his  improvements  to  Anderson,  and  had  executed  and  deliv- 
ered to  Anderson  a  relinquishment  of  his  interest  in  the  land  years  be- 
fore, receiving  from  Anderson  two  cows  as  payment  therefor.  He 
further  admitted  that  he  induced  Gaston  (by  paying  him  twenty-five 
dollars) 'to  execute  and  deliver  to  hiro  (contestant)  February  5,  1887,  a 
second  relinquishment  of  his  timber  culture  entry,  and  that  Gaston  at 
the  same  time  had  promised  to  testify  at  the  hearing  that  he  had  not 
done  any  work  on  the  claim  since  he  sold  it  in  1881;  that  Gaston  after- 
wards declined  to  do  so. 

Only  one  other  person  was  sworn  and  examined  on  the  part  of  con- 
testant, and  the  most  material  part  of  his  testimony  was  to  the  effect 
that  there  were  not  more  than  about  three  thousand  trees  growing  on 
this  claim  at  the  time  of  the  hearing. 

The  intervener  and  several  other  pers  ons  were  sworn  and  testified  on 
his  behalf,  and  their  testimony  shows  that  about  October  IH,  1881,  the 
intervener  purchased  of  Gaston  his  improvements  on  the  tract  in  dis- 
pute consisting  of  five  acres  of  plowed  land,  paying  therefore  the  value 
of  about  one  hundred  dollars,  viz :  two  cows  and  two  calves.  At  the 
same  time  Gaston  executed  a  relinquishment  of  .his  said  entry  before  a 
justice  of  the  peace  in  and  for  Stafford  county,  Kansas,  which  re- 
linquishment was  written  on  a  portion  of  the  back  of  the  duplicate 
receiver's  receipt. 

October  26, 1881,  Anderson  went  to  Hutchinson,  Kansas,  and  there 

employed  a  firm  of  reputable  lawyers  to  prepare  the  usual  application 

po  make  entry  for  said  tract  under  the  act  of  ^uue  14;  1878  (20  Stat., 

.  ?497-yOL  U-^38  ^ 
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113).  After  executing  his  application  be  gave  his  attorneys  Gaston's 
relinqaishment  and  eighteen  dollars  to  pay  the  fees  and  commissions 
at  the  land  office,  as  well  as  other  expenses  incurred.  Abont  five  days 
thereafter  the  intervenor's  attorneys  transmitted  to  the  local  ofUco  a 
letter  purporting  to  contain  his  application,  the  relinquishment,  and 
legal  fees. 

November  4, 1881,  the  register  wrote  to  the  intervenor's  attorneys  as 
follows : 

Oents: 

The  enclosed  relinqaishment  will  not  answer.  Mr.  Qaston  mnst  acknowledge  the 
relinqaishment  before  some  court  of  record,  a  J.  P.  will  not  answer.  Tou  state  that 
yoa  enclose  application  and  fees  of  Anderson,  the  fees  came  through  all  right,  but 
there  was  no  application  enclosed. 

A  clerk  in  the  attorney's  office  says  he  notified  Anderson  by  mail  of 
the  requirements  of  the  local  office,  but  Anderson  testified  that  he  never 
received  any  such  notice,  and  had  always  supposed  his  attorneys  had 
duly  entered  the  tract  for  him  until  after  the  initiation  of  this  contest; 
that  as  soon  as  he  heard  of  the  contest  he  went  to  his  attorney's  office 
and  informed  them  of  what  he  had  heard,  and  upon  inquiry  made  by 
them,  they  discovered  that  the  application  and  relinquishment  had  re- 
mained in  the  law  office  since  the  fall  of  1881.  February  16, 1887,  An- 
derson got  Gaston  to  acknowledge  his  former  relinquishment  before  a 
notary  public  and  to  certify  as  follows  : 

This  relinquishment)  is  made  to  cure  an  alleged  defect  in  relinquishment  of  said 
entry  dated  October  18,  1881,  made  before  S.  H.  Tedford,  a  justice  of  the  peace  of 
Stafford  county,  Kansas,  and  delivered  to  Washington  I.  Anderson. 

The  evidence  shows  that  in  the  fall  of  1881,  the  intervenor  took  actual 
possession  of  the  tract  in  dispute,  and  in  the  spring  of  1882,  he  broke 
ten  acres,  and  during  that  season  he  planted  ten  acres  to  thirteen  thou- 
sand five  hundred  cotton  wood  trees  from  one  to  two  years  old  and  from 
eighteen  inches  to  two  feet  high.  During  1883,  the  weeds  were  pulled 
and  the  trees  were  hoed.  In  the  spring  of  1884,  the  ground  between 
the  tree  rows  was  listed  and  the  ten  acre  tree  plat  was  refilled  with  cut- 
tings wherever  needed  and  so  as  to  have  the  trees  four  feet  apart  each 
way. 

The  intervenor  continued  to  cultivate  and  protect  the  timber  and  at 
the  time  of  the  hearing  he  had  about  six  thousand  one  hundred  trees 
growing  upon  the  tract  in  an  apparently  thrifty  condition. 

April  16, 1887,  at  9.30  a.  m.,  the  intervenor  offered  to  file  Gk^ton^s 
original  relinquishment  and  at  the  same  time  applied  in  proper  form  to 
enter  the  tract,  and  ten  minutes  thereafter  contestant  applied  to  make 
entry  for  the  tract,  the  register  refused  both  applications,  but  held  them 
to  await  the  final  result  of  this  contest. 

Gaston's  original  relinquishment  transferred  unconditionally  to  the 
United  States  all  of  his  right,  title  and  interest  in  and  to  said  tract, 
and  was  acknowledged  before  a  person  having  authority  to  take  ac« 
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knowledgements  ander  the  provisions  of  section  1118  of  the  Statutes  at 
Large  of  the  State  of  Kansas.    (Vol.  1— p.  357). 

The  local  officers  should  have  received  said  relinqaishment  when  pre- 
sented in  1881,  as  it  was  executed  in  accordance  with  the  requirements 
of  circular  of  May  26, 1880,  relating  to  relinquishments  and  contests 
of  pre-emption,  homestead  and  timber  culture  claims  under  the  act  of 
May  14, 1880,  wherein  the  local  officers  were  instructed — 

Not  to  accept  or  act  npon  any  relinqaishment  nnless  made  before  yon,  which  has 
not  been  dnly  sabscribed  by  the  claimant  on  the  back  of  his  dnpUcate  receipt,  and 
acknowledged,  witnessed,  and  executed  in  a  manner  which  nnder  the  laws  of  the 
State  or  Territory  in  which  the  land  is  sitnated,  would  be  sufflcieut  as  a  valid  trans- 
fer of  real  estate. 

Upon  review  of  the  record  herein  while  I  find  that  the  intervener  or 
his  attorneys  were  negligent,  yet  there  is  not  the  least  indication  of 
bad  faith  on  his  part,  and  as  it  sufficiently  appears  that  Gaston's 
relinquishment  was  not  the  result  of  Boberts'  contest,  he  can  not  prop- 
erly claim  anything  thereunder ;  and  as  it  further  appears  that  Roberts 
was  fully  aware  of  the  intervenor's  occupancy  of  the  land  and  of  the 
facts  in  the  case  when  he  began  his  contest,  and  simply  sought  to  take 
advantage  of  the  condition  of  affairs  and  as  this  Department  will  not 
knowingly  be  made  a  party  to  the  accomplishment  of  an  act  of  injustice 
whereby  a  citizen  would  be  deprived  of  the  fruits  of  his  honest  labor, 
the  decision  appealed  from  is  accordingly  affirmed. 


BAILBOAD  GRANT-INBBMNITY  SELECTIONS— EXPIRED  FILINGS. 

Little  Book  and  Memphis  B.  B.  Go. 

No  action  should  be  taken  on  indemnity  selections  for  land  covered  by  expired  filings 
nutil  after  notice  to  the  claimants  to  assert  any  rights  they  may  possess. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  AugtMt 

28,  1890. 

I  am  in  receipt  of  yonr  letter  of  the  15th  instant,  transmitting  for  my 
approval  list  No.  8,  containing  one  thoasand  four  hundred  acres  of  lands 
selected  by  the  Little  Bock  and  Memphis  Bailroad  Company,  as  in- 
demnity. 

Toa  state  that  the  lands  are  within  the  State  of  Arkansas  and  are  of 
the  same  character  as  those  embraced  in  list  No.  7,  approved  by  the 
Department  on  August  2, 1890  (11  L.  D.,  168),  and  were  selected  at  the 
same  time,  but  were  excluded  from  said  list  7  because  in  conflict  with 
certain  pre-emption  filings  of  record. 

You  further  state  that  said  filings  have  now  all  been  cleared  from  the 
record,  except  certain  ones  which  have  expired  by  limitation  of  law.  It 
apiiears  you  have  taken  no  steps  to  clear  the  record  of  these  latter 
filings^  ^nd  }^  t^i^  particular  jq\\  state  yoii  were  guided  by  the  role 
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annooDced  in  Northern  Pacific  Bailroad  Company  v.  Stovenonr  (10  L. 
D.,  645),  to  the  effect  that  the  presnmption  is  such  claims  have  been 
abandoned. 

The  lands  in  this  liat  were  selected  by  the  Little  Bock  and  Memphis 
company  within  the  indemnity  limits  of  the  Little  Rock  and  Fort  Smith 
road,  both  being  branches  of  the  road  provided  for  in  the  grant  of  Feb- 
ruary 9, 1853  (10  Stat.,  155).  The  odd  sections  within  the  indemnity 
limits  of  said  latter  branch  had  been  withdrawn  for  the  benefit  of  the 
grant,  for  many  years,  bnt  on  March  21, 1883,  the  withdrawal  was  re- 
voked. From  that  time  these  lands  have  been  open  to  settlement.  It 
appears  it  has  been  the  practice  of  your  office  to  exclude  from  snch  lists 
submitted  for  approval  all  tracts  covered  by  expired  filings.  In  view 
of  these  facts  the  proper  practice  in  this  case,  before  yon  approve  of 
this  list,  would  be  to  notify  these  claimants  to  assert  their  rights,  if  any 
they  have.  There  is  nothing  in  the  Stovenour  case  to  prevent  this. 
While  the  rights  under  the  filings  have  ceased,  settlement,  if  continued, 
would  defeat  the  right  of  selection.  Northern  Pacific  Uailroad  Com- 
pany V.  Anrys  (8  L.  D.,  362). 

The  list  is  accordingly  returned  for  such  action. 


BAILBOAI>  GRANT— HOMEST£AI>— ACT  OF  JUNE  15,  1880. 

Northern  Pacific  E.  R.  Co.  v.  Killian. 

The  riffht  of  pnrohase  ander  section  2,  act  of  June  15, 1880,  existing  at  the  date  when 
a  railroad  grant  becomes  effective,  excepts  the  land  covered  thereby  flrom  the  opera- 
tion of  the  grant. 

Acting  Secretary  Chandler  to  the  Oammissianer  of  the  General  Land  Office, 

December  16, 1890. 

I  have  considered  the  appeal  from  the  decision  of  your  office  of  June 
24, 18S9,  approving  for  patent  the  cash  entry  of  Henry  Killian  for  the 
NW.  i  SW.  i  S.  i  SW.l  and  S W.  J  SB.  i  Sec.  11,  T.  5  K,  E.  4  W.,  He- 
lena, Montana,  made  under  the  act  of  June  15, 1880. 

This  land  is  within  the  primary  limits  of  the  grant  of  the  Northern 
Pacific  Bailroad  Company  as  definitely  located  July  6, 1882,  and  is  also 
within  the  limits  of  withdrawal  from  the  benefit  of  said  road,  which 
became  effective  February  21, 1872. 

From  the  facts  as  recited  in  your  letter  and  which  are  not  controverted 
by  the  company,  it  appears  that  at  the  date  of  withdrawal  on  general 
route  the  tract  was  covered  by  the  homestead  entry  of  Peter  Eiley 
made  November  13, 1871,  which  was  canceled  February  21, 1879. 

On  June  18, 1876,  Henry  Killian  purchased  Biley's  interest  in  the 
tract,  and  on  December  19, 1883,  he  purchased  the  tract  under  the  act 
of  June  16,  1880,  which  was  approved  by  your  office. 

Proni  tl^iq  (decision  tUe  con^pany  appealed,  assigning  errpr  in  not  hold* 
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iug  that  Killiaa  having  failed  to  avail  himself  of  the  benefit  of  the  act 
prior  to  the  vesting  of  the  right  of  the  company  July  G,  1882,  could  not 
thereafter  make  entry  of  the  tract. 

The  facts  in  this  case  are  in  all  essential  respects  tbe  same  as  those 
in  the  cases  of  Northern  Pacific  E.  B.  Go.  v.  Burt  (3  L.  D.  490) ;  Holmes 
V.  Northern  Pacific  B.  B.  Co.  (6  L.  D,  333)  and  Northern  Pacific  B.  B. 
Oo.  V,  McLean  (lb.,  529)  and  must  be  ruled  thereby. 

Yoar  decision  is  affirmed. 


TIMBER  CULTURE  CONTEST— RBI^INQUISHMBXT. 

Blank  v.  Center. 

A  charge  of  relinqiiishment  is  not  established  by  ev^idence  showing  that  an  informal 
relinqnishment  of  the  entry  has  been  placed  in  the  hands  of  auother^but  not  filed, 
nor  execnted  for  such  parpose,  bat  as  secnrity  for  the  payment  of  note. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  OeneraX 

Land  Office^  December  17,  1890. 

I  have  considered  the  case  of  David  D.  Blank  v,  Gibson  S.  Center, 
upon  the  appeal  of  the  former  from  your  office  decision  of  May  22, 1888, 
dismissing  his  contest  against  the  timber  culture  entry  of  Center  for 
the  S W  i  of  Sec.  24,  T.  1 10  N.,  R.  65  W.,  Huron,  South  Dakota. 

The  record  shows  that  Center  made  timber  culture  entry  for  the 
above  described  land  January  26,  1885.  January  5,  1886,  David  D. 
Blank  applied  lo  enter  the  same  tract  and  ander  oath  alleged  that  ^'  said 
tract  has  been  relinquished,  and  said  relinquishment  is  in  the  posses- 
sion of  one  M.  W.  Coykendall,  and  by  him  held  in  violation  of  the  tim- 
ber culture  laws,  said  relinquishment  being  made  and  executed  by  said 
Gibson  S.  Center.'' 

March  30, 1886,  a  hearing  was  had  before  the  register  and  receiver, 
who,  on  May  28, 1886,  decided  against  contestant,  dismissing  his  con- 
test. 

Thereupon  he  appealed  to  your  office,  where,  on  May  22, 1888,  you 
affirmed  the  judgment  of  the  register  and  receiver.  Blank  appealed  to 
this  Department. 

I  have  examined  all  of  the  questions  involved  in  this  case,  and  all  of 
the  evidence  in  the  record.  From  this  examination  I  find  that  the  find- 
ings in  your  said  office  decision  are  correct.  It  is  clear  that  the  proof 
does  not  show  a  relinquishment  by  the  contestee.  He  merely  placed 
his  informal  relinquishment  in  the  hands  of  a  triend  to  be  held  by  him 
as  a  pledge  that  he  would  pay  off  a  note  or  arrange  security  for  it  at  a 
certain  time,  at  which  time  this  paper,  purporting  to  be  a  relinquish- 
ment, was  to  be  returned  to  him.  Ic  is  not  shown  that  Center  ever  in- 
tended to  have  this  relinquishment  filed  in  the  land  office,  and  it  never 
has  been  filed  there. 
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A  paper  parportiug  to  be  a  relinquishment  is  of  no  legal  valaeantil 
it  is  filed  in  the  land  office.    (Yandivert  v.  Johns,  9  L.  D.,  609). 
Said  decision  is  accordingly  affirmed. 


HOMBSTEAD  BNTRT— ACT  OF  JXTSCB  15,  1880. 

Edward  H.  Bubford. 

The  eiToneouB  allowaoce  of  a  cash  entry  under  section  2,  act  of  Jane  15, 1880,  dur- 
ing the  pendency  of  a  contest,  is  an  error  that  caa  only  be  taken  advantage  ofbj 
the  saccessfnl  contestant. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  Oenend 

Land  Office^  December  16,  1890. 

I  have  considered  the  appeal  of  Edward  H.  Borford  from  the  decisioo 
of  yonr  office  refusing  to  order  a  hearing  to  determine  the  right  to  the 
8.  \  of  the  NW.  4  and  Lots  3  and  4  of  Sec.  4,  T.  31  S.,  R.  27  W.,  Garden 
Oity,  Kansas. 

From  the  record  before  me  it  appeark-that  this  tract  was  embraced  in 
the  homestead  entr^^  of  William  T.  Buchanan,  and  made  May  1, 1879, 
and  was  held  for  cancellation  by  decision  of  your  office  February  6, 
1886,  upon  the  contest  initiated  against  said  entry  by  Golambns  Brund-   j 
age,  from  which  decision  Buchanan  appealed. 

Prior  to  the  decision  of  your  office,  to  wit:  on  January  26,  1885, 
Buchanan  made  cash  entry  of  the  tract  under  the  act  of  Jane  15, 1880. 

On  March  24, 1888,  the  Department  considered  the  appeal  of  Ba- 
chanan,  and  held  that  the  local  officers  had  no  authority  to  allow  eaid 
cash  entry,  for  the  reason  that  Brnndage  having  proved  the  allegatiooj 
of  his  contest  was  entitled  to  the  preference  right  of  entry,  bat  directed 
that  since  the  local  officers  had  allowed  said  cash  entry,  it  should  be 
suspended  and  held  subject  to  the  right  of  Brundage  to  make  entry  of 
the  land,  and  if  he  failed  to  make  entry  within  thirty  days  from  notiee 
of  said  decision,  the  cash  entry  of  Buchanan  will  be  relieved  firom  fiOis- 
pension. 

After  the  cash  entry  of  Buchanan  had  been  allowed,  and  while  the 
case  of  Buchanan  v,  Brundage  was  pending  before  the  Department  on 
appeal,  Edward  M.  Burford  made  homestead  entry  of  the  tract. 

Brundage  having  failed  to  avail  himself  of  his  preference  right  to 
make  entry  of  the  tract,  your  office,  on  October  12, 1888,  relieved  the 
cash  entry  of  Buchanan  from  suspension  and  held  the  homestead  entry 
of  Burford  for  cancellation,  because  of  conflict  with  said  cash  entry. 
From  this  action  the  applicant  appealed,  alleging,  substantially,  the  fol- 
lowing grounds  of  error : 

(1)  Becanse  an  entry  nnder  the  act  of  June  15,  1880,  can  only  be  allowed  in  the 
absence  of  an  adverse  right. 

(2)  Becanse  Burford's  entry  was  a  valid  adverse  right  that  attached  before  the  ex- 
piration of  the  thirty  days^  preference  right  of  entry  of  Braodage^  the  snccessfal 
contestant,  and  should  take  precedence  of  all  (»ther  applications. 
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(3)  BecaaKe  it  was  error  to  allow  the  cash  entry  of  BachaDau  under  the  act  of 
Jane  15,  1880,  until  after  the  expiration  of  the  thirty  days  allowed  to  the  snccessful 
contestant  to  make  entry. 

Althoagh  the  cash  entry  was  erroneously  allowed,  yet  it  was  an  error 
that  coald  only  be  taken  advantage  of  by  the  saccessfal  contestant. 
His  right  of  purchase  was  good  against  every  one  bat  the  successful 
contestant,  or  an  adverse  claim  initiated  prior  to  his  cash  entry.  At  the 
date  Burford's  entry  was  allowed,  the  land  was  not  subject  to  entry, 
because  of  the  cash  entry  of  Buchanan  that  segregated  the  land,  and 
which  could  only  be  annulled  by  the  successful  contestant*. 

The  decision  of  your  office  is  affirmed. 


TIMBEB  liAND  APPLICATION— PRELIMINARY  AFFIDAVIT. 

L.  W.  Walker. 

The  departmental  regalation  requiring  a  parohaser  under  the  act  of  June  3,  1878,  to 
personally  examine  the  land  prior  to  application  is  within  the  intendment  of 
said  act. 

Where  the  applicant  in  his  preliminary  affidavit  falsely  states  that  he  has  person- 
ally examined  the  land,  and  knows  from  his  personal  knowledge  that  it  is  of  the 
character  contemplated  hy  said  act,  the  right  of  purchase  should  he  denied. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  18,  1890. 

I  have  considered  the  case  of  L.  W.  Walker  on  appeal  from  your  de- 
cision of  July  3, 1884,  affirming  the  action  of  the  local  officers  in  re- 
jecting his  proof  on  timber  land  application  under  act  of  June  3,  1878, 
20  Stat,  89,  for  the  purchase  of  the  8E.  J  Sec.  12,  T.  20  N.  R.  10  W., 
Seattle,  Washington  land  district. 

On  November  10.  1888,  he  made  said  application  and  made  his  affi- 
davit upon  the  usual  form  for  the  purchase  of  timber  and  stone  lands, 
and  stated  therein  that : 

I  have  personally  examined  said  lands  and  from  my  personal  knowledge  state  that 
said  land  is  unfit  for  cultivation,  and  yaluable  chiefly  for  its  timber ;  that  it  is  unin- 
habited ;  that  it  contains  no  mining  or  other  improvements ;  nor  as  I  verily  believe 
any  valuable  deposit  of  gold,  silver,  cinnabar,  copper  or  coal,  etc. 

On  July  11, 1889,  he,  having  given  the  notice  by  publication  required 
by  law,  appeared  at  the  local  office  to  make  proof  and  pay  for  the  land. 
On  being  sworn  and  examined  he  stated  that  he  had  never  been  on  the 
land  at  the  time  he  made  his  application ;  that  a  man  named  Wing  had 
made  an  inspection  of  the  land  for  him,  but  he  had  been  upon  it  after 
his  application  was  made. 

The  local  officers  rejected  his  proof  because  by  his  testimony  he  had 
not  examined  the  land  prior  to  making  his  application.  From  this  de- 
cision he  appealed,  and  your  office  on  July  3, 1889,  affirmed  said  action 
and  held  his  filing  for  cancellation,  because  the  same  was  fraudulent  in 
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its  inception.     He  again  appealed  and  brought  the  case  before  the  De- 
partment. 
The  appeal  assigns  error  as  follows : 

Ist.  It  was  error  for  said  Commissioner  to  find  that  the  application  of  said  claimant 
was  fraudulent  hecanse  of  the  fact  that  he  did  not  ejcamine  the  land  applied  for  prior 
to  filing  his  application  therefor. 

2d.  It  was  error  to  conclude  from  facts  appearing  in  the  record  that  **  the  attempted 
entry  of  claimant  was  fraudulent  in  its  inception  "  or  nt  any  time  since  its  inception. 

The  third  and  fourth  assignments  amount  to  one  and  say  it  was  error 
to  reject  the  application. 

Counsel  for  appellant  contend  that  the  law  does  not  require  the  ap- 
pellant to  examine  the  land,  or  testify  from  personal  knowledge  that  it 
is  of  the  character  contemplated  by  the  act  of  June  3, 1878,  and  he  cites 
the  letter  of  Secretary  Vilas  to  Commissioner  Stockslager,  dated  Janu- 
ary 6,  1889  (8  L.  D.,  20),  which  says— 

In  the  timber  culture  circular  approved  July  12, 1887  (G  L.  D.,  280),  the  preliminary 
affidavit  therein  required  contains  a  phrase  which  does  not  appear  in  the  form  pro- 
scribed by  the  statute.    The  wordrf referred  to  are  as  follows: — 

^*  That  I  have  made  personal  examination  of  said  land  and  from  my  personal  knowl- 
edge of  the  same  state.'' 

While  it  is  true  that  the  statutory  affidavit  can  not  be  made  in  good  faith  except 
on  knowledge  derived  from  a  personal  examination  of  the  land,  yet  as  thestatate 
(20  Stat.,  113),  has  prescribed  the  exact  words  of  the  oath  required  of  the  applicant, 
the  Department  has  no  authority  to  add  thereto. 

The  said  phrase  should  therefore  be  stricken  out  of  said  affidavit. 

The  act  referred  to  in  the  above  letter  is  unlike  the  act  providing  for 
^Himber and  stone  entries"  (approved  Jane  3, 1878)  inasmuch  as  it  pre- 
scribes the  form  of  the  preliminary  affidavit  while  the  latter  does  not. 
Were  the  acts  identical  the  letter  would  apply  to  the  case  at  bar,  al- 
though subsequent  to  it,  for  if  the  phrase  was  inserted  without  warrant 
of  law,  it  would  be  impertinent  to  the  issue  and  immaterial  and  eoald 
be  disregarded  by  the  deponent,  but  this  is  not  the  case. 

The  statute  under  which  claimant  seeks  to  acquire  title  to  this  tract, 
requires  the  applicant  to  file  with  the  register  a  statement  in  relation 
to  the  land  which  he  desires  to  purchase,  and  it  will  be  observed  that 
this  is  divided  into  two  clauses :  First  he  must  state  that  the  land  is 
unfit  for  cultivation,  uninhabited  and  unimproved.  This  statement  he 
makes  upon  his  corporal  oath  and  this  necessarily  implies  personal 
knowledge.  Secondly :  He  must  on  like  oath  state,  as  he  verily  believes, 
that  it  contains  no  valuable  deposits  of  gold,  etc.  This  part  of  the  oath 
may  of  course  by  the  law  be  made  on  information.  It  is  quite  clear  that 
Congress  intended  to  distinguish  between  those  conditions  affecting 
the  character  of  the  land,  which  could  be  certainly  known  by  ordinary 
diligence  and  observation,  and  those  that  could  not  be  so  known  or 
determined  and  as  to  the  latter,  the  applicant  was  permitted  to  base 
bis  oath  upon  his  belief. 

In  thus  stating  the  matter,  in  the  act,  Congress  took  care  to  include 
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that  which  ooald  be  taken  ou  iuforinatioo  and  belief,  and  by  the  well 
known  maxim,  inelusio  unius  est  exclusio  alteriuSj  the  statements  in  re- 
gard to  cultivation,  inhabitancy  and  improvements  are  excladed  from 
that  part  of  the  affidavit  based  on  mere  belief.  In  these  he  mast  know 
whereof  he  affirms. 

The  third  section  of  the  act  provides  that  the  applicant  after  giving 
notice,  etc.,  shall  <<  famish  to  the  register  of  the  land  office  satisfactory 
evidence  ....  that  theland  isof  the  character  contemplated  in  this 
act."  The  local  officers  can  therefore  examine  the  applicant  and  wit- 
nesses as  to  their  means  of  knowing  the  character  of  the  land ;  thns  to 
ask  if  the  applicant  had  examined  the  land  or  been  apon  it,  would  be 
pertinent  to  the  issae,  and  a  relevant  and  competent  inqaiiy,  and  the 
statement  in  this  affidavit  *'  I  have  personally  examined  this  land,"  is 
simply  the  equivalent  of  such  an  examination  at  the  hearing.  It  is  con- 
templated by  the  statute  that  the  applicant  would  know  whereof  he 
affirmed,  and  it  is  certainly  within  the  province  of  the  Department  to 
ascertain  whether  the  oatii  is  mad  e  upon  the  applicant's  knowledge, 
or  on  his  belief,  or  rashly  ^^  with  no  probable  cause  for  believing,"  and 
it  is  not  an  unreasonable  requirement  on  the  part  of  the  Department, 
that  whoever  offers  to  purchase  this  class  of  land,  must  show  that  he 
has  had  an  opportanity  of  knowing  that  the  statements  that  he  was  by 
law  required  to  make  concerning  its  character,  are  true  in  fact  when  so 
made.  The  phrase  in  the  affidavit  adds  no  condition  or  limitation  to 
the  character  of  the  land,  as  defined  by  the  statute,  nor  does  it  conflict 
with  the  statute  in  any  of  its  forms.  The  statute  prescribes  certain 
facts  to  be  sworn  to,  but  it  does  not  give  any  form  of  oath,  and  the  only 
limitation  that  it  fixes  is  that  as  to  valuable  minerals. 

Besides  these  considerations  there  is  nothing  in  the  act  in  question, 
which  removes  this  class  of  land  from  under  the  general  sapervisory 
control  of  the  land  department,  or  exempts  purchasers  of  the  same  from 
the  general  rules  and  regulations  thereof. 

I  am  of  opinion  that  the  Department  had  full  authority  to  insert  the 
phrase  in  question  in  the  preliminary  oath,  that  when  so  inserted  it 
was  pertinent,  material  and  binding  upon  the  applicant  who  should 
subscribe  to  the  oath,  and  with  this  view  of  the  law  I  concur  in  your 
conclusions. 

Tour  decision  is  affirmed. 
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HOMESTBAI)  CONTEST-  RE9IDSNCB. 
FABBELL  V.  LiNDE. 

The  eBtabliahment  of  residence  on  a  homesteiul  claim  within  six  months  after  entry 
is  required  by  departmental  regulation,  and^  in  the  face  of  a  contest,  no  amount  of 
improTcments  will  ezcnse  a  failure  to  comply  therewith,  or  cure  default  therein. 

Residence  under  the  homestead  law  cau  not  be  established  through  the  acts  of 
another. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  December  18,  1890. 

May  26, 1886,  Frederick  Linde  made  homestead  entry,  No.  2754,  for 
lots  2  and  6,  and  the  SW.  i  of  the  NE.  )^  and  the  NW.  ^  of  the  SE.  \  of 
Sec.  2,  T.  4  K,  B.  16  W.,  Los  Angeles,  California. 

January  12,  1887,  Bobert  Farrell  institnted  a  contest  against  the 
same,  alleging  that  defendant  had  never  established  residence  thereon. 

Hearing  was  had  March  15,  1887,  and  on  Jnly  12, 1887,  the  register 
and  receiver  found  in  favor  of  the  plaintiff.  On  appeal,  your  ofSce,  by 
letter  of  January  19, 1889,  affirmed  the  action  of  the  local  officers,  and 
held  the  entry  for  cancellation. 

Linde  appeals  from  your  judgment.  I  have  examined  the  evidence 
and  it  shows  that  defendant  had  not  resided  on  the  claim  up  to  the 
time  of  the  contest,  more  than  seven  months  after  he  made  his  entry, 
but  had  all  the  time  resided  with  his  family  at  Los  Angeles,  where  he 
was  in  business  as  a  jeweler.  He  had  hired  one  Lowe  to  improve  the 
claim.  Lowe  had  built  a  house  and  improved  and  cultivated  the  land. 
Claimant  would  occasionally  visit  him  to  give  directions  about  the  im- 
provements but  maintained  his  residence  at  Los  Angeles. 

The  establishment  of  residence  on  a  homestead  within  six  months 
after  entry  is  required  by  the  regulations,  and  no  amount  of  improve- 
ments will  excuse  a  compliance  therewith  or  cure  the  default  in  the  face 
of  a  contest. 

m 

Such  residence  must  be  personal.    Benting  the  land  to  a  tenant,  or 
having  some  one  else  to  reside  on  it,  will  not  satisfy  the  law. 
The  decision  of  your  office  is  affirmed  and  you  will  cancel  sai<l  entry* 
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8UBVBT    8TTB-DIVISION  OF  SECTIONS. 

GlBCUI^AB. 

The  circalar  instractions  of  Jane  2, 1887,  5  L.  D.,  699,  re-issaed  by 
(}ommissioiier  Oroff,  December  9, 1890. 


BAIIiBOAI>  IiANI>S-ACT  OF  MABCH  8,  1887. 

E.  D.  Rand. 

An  application  to  pnichase  nnder  the  act  of  March  3, 1887,  can  not  be  allowed  for 
lands  embraced  within  an  outstanding  patent  to  a  railroad  company. 

In  such  a  case  a  statement  and  application,  duly  corroborated,  as  required  by  de- 
partmental regulations,  may  be  presented  for  consideration  with  a  view  to  the 
institution  of  Judicial  proceedings  to  set  aside  the  patent. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 

19, 1890. 

I  bave  considered  the  case  arising  apon  the  appeal  of  E.  D.  Band 
from  your  office  decision  of  August  3, 1889,  rejecting  his  application, 
made  June  8,  1889,  to  purchase,  under  the  act  of  March  3, 1887  (24 
Stat.,  556),  Sec.  17,  T.  7  N.,  R.  13  W.,  8.  B.  M.,  Los  Angeles  land  dis- 
trict, California. 

The  tract  described  lies  within  the  primary  limits  of  the  grant,  by  act 
of  March  3, 1871  (16  Stat.,  579,  Sec.  23),  to  the  Southern  Pacific  Bail- 
road  Company^  and  the  ground  of  the  rejection  of  the  application  was, 
that  said  tract  had  previously  (to  wit,  on  January  9, 1885,)  been  pat- 
ented to  said  company. 

The  applicant  alleges,  as  ground  of  appeal,  that  your  office  decision — 

does  not  in  any  way  settle  the  matter.  Either  the  land  in  question  belongs  to  the 
railroad  company  or  to  the  United  States.  If  it  belongs  to  the  United  States  then 
the  right  of  the  undersigned  to  purchase  under  said  act  of  Congress  is  perfect,  and 
the  application  should  be  allowed.  The  Commissioner  does  not  enter  inu>  the  merits 
of  the  case,  in  that  he  does  not  decide  whether  the  land  belongs  to  the  railroad  com- 
pany under  its  grant,  or  to  the  appellant  herein  under  the  act  of  March  3,  1887. 

The  sole  question  presented  to  your  office,  upon  the  presentation  of 
Band's  application  to  enter,  was  whether  said  application  could  prop- 
erly be  accepted  and  filed.  Your  office  very  properly  decided  that,  as 
the  title  to  the  tract  applied  for  had  passed,  by  patent,  to  the  railroad 
company,  the  government  was  no  longer  owner  thereof,  and  that  you 
had  no  alternative  except  to  reject  the  application.  (See  United  States 
V.  Schurz,  102  U.  S.,  378 ;  see  also  Horace  B.  Bogers  et  at.,  10  L.  D., 
29).  Your  office  also,  very  properly,  did  "  not  enter  into  the  merits  of 
the  case,"  and  did  ^^  not  decide  whether  the  land  belongs  to  the  railroad 
company  under  its  grant,  or  to  the  appellant,"  for  the  very  obvious  rea- 
son that  these  questions  were  beyond  your  jurisdiction,  and  must  be 
decided  by  an  entirely  different  tribunal. 
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Before  any  one  can  purchase  from  the  United  States  the  tract  de- 
scribed, the  title  thereto  roust  be  restored  to  the  United  States. 

Toa  will  inform  the  applicant  that  if  he  will  prepare  a  statement  and 
application,  sapiH)rted  by  corroboratory  affidavits,  as  required  by  de- 
partmental circular  instructions  of  February  13,  1889  (8L.  D.,  348),  and 
supplemental  instructions  of  Aagnst30, 1890  (11 L.  D.,  229),  and  trans- 
mit the  same  to  the  Department,  through  the  proper  channel,  such 
statement  and  application  will  be  duly  considered,  with  a  view  to  rec- 
ommending to  the  Honorable  Attorney  G-eneral  the  institution  of  suit 
to  cancel  and  set  aside  said  patent,  as  provided  ibr  in  Sec.  2  of  the  act 
of  March  3, 1887  (supra). 


PRACIICE.de ATH  OF  DEFENDANT    NOTICE -ATTORNEY. 

Driscoll  V.  Johnson. 

Where  a  party  dies  prior  to  hearing  his  attorney  is  withoat  anthority  to  enter  appear- 
ance, or  thereafter  proaecnte  an  appeal  in  the  name  of  the  decedent. 

The  rnles  of  practice  do  not  authorize  the  service  of  notice  of  contest  on  a  resident 
defendant  by  registered  letter. 

Where  the  entryman  dies  prior  to  the  service  of  notice,  his  heirs  and  successors  in 
interest  should  be  made  parties  to  the  action,  and  duly  served  with  notice  thereof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Qeneral 

Land  Office^  December  19, 1890. 

May  5, 1886,  Edmund  P.  Johnson  made  homestead  entry  for  the  NE. 
i,  Sec.  17,  T.  27  K,  R.  46  W.,  Cbadron,  Nebraska. 

December  31,  1887,  Edward  Driscoll  filed  an  affidavit  of  contest 
against  the  same.  Notice  of  contest  was  served  upon  Johnson  by  regis- 
tered letter,  in  which  the  hearing  was  set  for  February  15, 1888,  testi- 
mony to  be  taken  before  a  notary  public  at  Box  Butte,  Nebraska,  on 
February  10. 

On  said  last  date,  at  8  o'clock  A.  M.,  the  defendant  was  killed  by  the 
accidental  dischargee  of  a  gun,  but  the  contestant  proceeded  with  his 
testimony  before  the  notary.  On  the  return  day  (February  15)  John- 
son's attorney  appeared  before  the  register  and  receiver  and  mov^ed  to 
dismiss,  because  of  defective  service  of  notice.  The  motion  was  over- 
ruled, and  the  contestant  allowed  to  '^  file  supplemental  affidavit  and 
proceed  against  the  heirs."  From  this  action  Johnson's  attorney  ap- 
pealed. 

Your  office  decision  of  June  30, 1888,  affirmed  the  action  of  the  reg- 
ister and  receiver,  and  Johnson's  attorney  again  appealed. 

Johnson  having  died  prior  to  the  hearing,  his  attorney  had  no  anthor- 
ity to  appear  for  him.  The  relation  of  attorney  and  client  ceased  ou 
the  death  of  the  client.  Nor  can  a  dead  man  appeal  by  attorney.  Con- 
sequently, there  is  no  appeal  pending  here. 

Johnson  was  never  properly  served  with  notice.    The  rules  of  practice 
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provide  for  bat  two  methods  of  service  of  notice  of  contest:  Ist,  Per- 
sonal service,  which  is  made  by  delivering  a  copy  of  the  notice  to  the 
defendant.  2d,  When  the  defendant  is  a  non-resident  of  the  State  or 
Territory,  or  can  not  be  served  personally,  notice  may  be  served  by 
pnblication,  as  provided  in  Practice  Eules  11, 13,  and  14. 

There  is  no  provision  for  service  by  registered  letter. 

As  this  is  the  first  time  within  my  observation  that  service  of  notice 
of  contest  on  a  resident  defendant  has  been  attempted  by  registered 
letter^  and  as  the  language  of  some  of  the  decisions  of  this  Department 
may  seem  to  authorize  such  manner  of  service,  I  deem  it  advisable  to 
refer  to  these  decisions,  with  a  view  to  reconcile  them,  if  possible,  to  the 
roles  and  regulations  governing  practice  before  the  district  and  General 
Land  Offices. 

In  the  case  of  Anderson  v.  Tannehill  et  al,  10  L.  D.  388,  an  order  of 
publication  was  made  against  the  claimant ;  whereupon  Stenson,  his 
transferee,  appeared  and  disclosed,  under  oath,  his  ownership  of  the 
land  in  controversy ;  he  was  allowed  to  intervene,  and  moved  to  dismiss 
the  contest  because  no  publication  had  been  made  against  Tannehill, 
the  original  claimant.  I^ew  notice  was  then  issued,  and  pnblication 
made,  fixing  a  later  date  for  the  hearing,  at  which  date  Stenson  again 
appeared  and  moved  to  dismiss  all  proceedings,  because  the  record 
failed  to  show  that  the  notice  was  posted  upon  the  land.  This  motion 
was  sustained,  and  a  new  order  of  publication  made,  November  27, 
1887,  fixing  January  11, 1888,  as  the  day  of  hearing,  when  Stenson  ap- 
peared for  the  third  time  and  moved  to  dismiss  the  contest,  because  no 
personal  service  had  been  made  upon  him  (Stenson),  although  he  was 
a  resident  of  the  State.  Upon  a  showing  that  notice  had  been  given 
Stenson  by  registered  letter,  which  had  been  received  by  him  more  than 
thirty  days  before  the  day  set  for  hearing,  his  motion  was  overruled, 
and  the  Secretary  in  affirming  the  action  of  the  Commissioner  says: 
^'  In  the  first  place,  this  objection  is  purely  technical ;  as  a  matter  of 
fact  transferee  was  notified  by  registered  letter,  and  upon  said  notice 
appeared  to  move  a  dismissal,"  etc. 

This  holding  was  undoubtedly  correct,  for  Stenson,  not  having  dis- 
closed his  ownership  of  the  land  i)rior  to  the  commencement  of  proceed- 
ings against  the  entry,  was  not  entitled  to  be  served  with  notice  as  an 
original  defendant,  and  when  he  afterwards  appeared  and  made  oath  to 
his  ownership,  he  thereby  was  in  court,  asking  to  be  allowed  to  defend 
against  the  contest.  This  was  an  appearance  to  the  merits,  so  far  as 
be  was  concerned,  as  transferee  of  the  claimant.  He  found  ''  no  foult 
with  notice  to  the  entryman,  but  only  contended  that  he  was  entitled 
to  the  same  kind  of  personal  service  as  the  entryman  would  be  if  liv- 
ing within  the  State. 

The  last  clause  of  said  decision,  that  '*  Service  by  registered  letter  is 
personal  service,  as  required  by  Rule  15  of  Practice,"  being  unnecessary, 
jnay  be  regarded  as  obiter  dictum^ 
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Bale  15,  referred  to,  has  no  reference  to  the  mode  or  manner  of  per- 
sonal service,  bat  relates  exclasively  to  the  msamer  of  proving  sach 
service,  and  says  that  it  '*  shall  be  (that  is,  proof  of  service,  as  pre- 
scribed in  Bale  9,  shall  be)  the  written  acknowledgment  of  the  person 
served,  or  the  affidavit  of  the  person  who  served  the  notice  attached 
thereto,  stating  the  time,  place,  and  manner  of  service." 

The  manner  of  making  personal  service,  as  prescribed  in  Bale  9,  con- 
sists ^^  in  the  delivery  of  a  copy  of  the  notice  to  each  person  to  be 
'served."  That  this  service  has  been  so  made  can  be  proven  by  the 
written  acknowledgment  of  the  defendant  or  by  the  affidavit  of  the 
person  serving  him,  as  per  Bale  15.  This  acknowledgment  by  the  de- 
fendant, ander  the  practice  that  obtains  in  nearly  all  coarts  of  law,  is 
endorsed  on  the  back  of  the  notice,  or  a  copy  thereof,  and  dispenses 
with  the  retnrn  of  the  officer  serving  the  same.  This  is  the  kind  of 
written  acknowledgment  contemplated  by  Bale  15,  and  it  was  never 
contemplated  that  service  by  registered  letter  is  equivalent  to  personal 
service. 

The  distinction  is  clearly  recognized  in  Bale  17,  which  provides  that 
^^  Kotice  of  interlocatory  motions,  etc.,  may  be  served  pisrsonally  or  by 
registered  letter  throngh  the  mail." 

By  Bale  18  proof  of  service  by  mail  is  not  shown  by  the  receipt 
alone,  bat  sach  receipt  mast  be  accompanied  by  ^^  the  affidavit  of  the 
person  who  mailed  the  notice." 

In  the  case  of  William  W.  Waterhonse,  9  L.  D.,  131,  the  defendant 
was  a  non-resident,  and  an  attempt  was  made  to  notify  him  by  pablica- 
tion.  The  notice  was  not  published  for  the  proper  length  of  time,  bat 
it  having  been  shown  by  the  ^^  return  card  "  that  he  had  received  notice 
of  the  hearing  by  registered  letter — received  by  him  at  Oshkosh,  Wis- 
consin, the  land  being  in  Dakota — ^the  notice  was  held  sufficient. 

The  sending  of  notice  by  registered  letter  is  provided  for  where  notice 
is  given  by  publication  (see  Bale  14),  whereas  no  such  provision  is 
made  when  personal  service  is  required. 

This  case  is  not  parallel  with  the  one  at  bar,  nor  is  it  aathority  for 
serving  a  resident  defendant  by  registered  letter ;  neither  are  the  cases 
therein  cited. 

In  Crowstou  v.  Seal,  5  L.  D.,  213,  the  defendant  was  a  non-resident. 

In  the  case  of  the  ISew  Orleans  Canal  and  Banking  Gompany  v.  State 
of  Louisiana,  cited  in  support  of  Waterhonse,  «tipra,  the  notice  under 
discussion  was  a  notice  of  appeal  and  not  of  contest,  and  the  Bules  of 
Practice  provide  for  serving  notice  of  appeal  by  registered  letter,  and 
in  that  case  it  was  merely  held  that  notice  sent  by  unregistered  letter 
was  sufficient,  when  receipt  of  such  unregistered  letter  was  admitted 
by  the  party  to  whom  it  was  sent  and  who  was  the  party  entitled  to 
notice. 

The  other  case  of  Ida  May  Taylor,  6  L.  D.,  107,  there  cited,  has  refer, 
ence  to  notice  of  the  decisioD  of  the  Commissioner  canceling  an  entry 
notice  of  which  may  also  be  made  through  the  mail. 
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While  notice  of  iuterlocatory  motions,  orders,  and  nearly  all  proceed- 
ings occarring  after  jurisdiction  is  once  obtained,  may  be  made  throngh 
the  mail,  there  is  no  provision  in  the  Bales  of  Practice  for  acqniring 
jnrisdiction  over  resident  defendants  throngh  such  service.  li^or  in  my 
judgment  should  there  be. 

The  notice  of  contest  takes  the  place  of  a  writ  of  summons  in  common 
law  courts,  which  is  a  ^<  due  process  of  law,"  without  which  no  man  may 
be  deprived  of  his  property.  This  writ  of  summons,  in  all  the  States 
to  which  my  research  has  extended,  is  required  to  be  served  by  a  sworn 
officer  of  the  law. 

This  Department  has  so  far  departed  from  this  general  rule  of  prac- 
tice as  to  allow  notice  of  contest  to  be  served  by  persons  other  than 
officers  of  the  law,  but  it  has  not  authorized  service  by  mail  of  a  writ 
which  confers  junsdiction  to  deprive  a  defendant  of  all  his  property. 

Johnson  having  died  before  he  was  served  with  notice,  the  local 
officers  obtained  no  jurisdiction  of  his  person.  There  being  no  action 
pending  at  his  death,  it  could  not  be  revived  against  his  heirs. 

It  follows  that  the  action  of  the  local  officers  was  right  in  allowing  a 
new  affidavit  to  be  died,  making  his  heirs  and  successors  in  interest 
parties  defendant,  and  directing  notice  to  be  issued  against  them,  in 
compliance  with  the  Bules  of  Practice,  above  noted. 

The  decision  of  your  office  is  affirmed. 


RAILROAD  GRANT— CONFLICTING  LIMITS-ADJUSTMENT. 

Chicago,  St.  Paul,  Minneapolis  and  Okaha  Et,  Co. 

The  definite  location  of  the  Northern  Pacific  road  did  not  take  effect  upon  lands 
within  the  prey  ions  indemnity  withdrawal  made  nnder  the  act  of  May  5,  1864. 

Where  the  primary  limits  of  one  company  conflict  with  the  indemnity  limits  of  an- 
other, and  both  derive  their  ^anta  from  the  same  act,  the  former  is  entitled  to 
the  lands  in  question,  without  regard  to  priority  of  location  or  construction. 

The  second  proviso  in  section  5,  act  of  March  3, 1887,  applies  only  to  the  case  of 
lands,  which  at  the  date  of  the  passage  of  the  act  had  been  settled  upon  after 
December  1,  1882,  by  parties  claiming  in  good  faith  a  right  to  enter  the  same 
under  the  settlement  laws,  in  ignorance  of  the  rights  or  equities  of  others  in  the 
premises. 

In  the  final  adjustment  of  a  grant  the  Department  must  be  controlled  by  statutory 
authority,  and  can  not  depart  therefrom  to  protect  parties  claiming  rights  under 
an  alleged  purchase  from  the  company. 

Previous  instructions  for  the  restoration  of  indemnity  lands  modified,  and  directions 
given  for  the  disposition  of  applications  to  purchase  under  the  act  of  March  3, 
1887. 

Secretary  Noble  to  the  Commissioner  of  the  General  La/nd  Offioe^  December 

19,  1890. 

On  Febrnary  12,  [llj  1890, 1  approved  for  patent  lists  13, 14  and  15 
of  lands  for  tbe  benefit  of  the  Obicago,  St«  Paul,  Minneapolis  and 
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Omaha  Bail  way  Company,  and  sent  them  to  you,  with  a  letter  of  iustrac- 
tions  bearing  even  date,  10  L.  D.,  147.  Before  any  action  was  taken 
by  your  office  in  the  premises,  yon  were  verbally  directed  to  return  said 
lists  and  letter  of  instructions  to  me ;  which  was  accordingly  done.  The 
reasons  which  actuated  me  in  thus  suspending  action  as  above  stated, 
no  loDger  existing  I  herewith  forward  to  you  said  lists  and  letter,  with 
directions  to  carry  out  the  instructions  in  said  letter,  as  modified  herein. 
You  were  informed  that  this  action  closed  the  adjustment  of  the  con- 
gressional land  grants  for  the  benefit  of  said  road,  and  you  were  di- 
rected to  restore  to  the  public  domain  and  throw  open  to  settlement  the 
surplus  lands  theretofore  withdrawn  for  indemnity  purposes,  under  the 
{grants  for  said  road.    It  was  provided,  however,  that — 

the  order  of  restoration  shall  not  affect  rights  acquired  within  the  primary  or  granted 
limits  of  any  other  congressional  grant;"  nor  ''take  effect  or  be  so  constmod  as 
to  authorize  the  acquisition  or  recognition  of  any  rights  to  said  lands  or  any  portion 
thereof  until  thirty  days  after  notice  thereof,  throngh  adYcrtisement,  shall  have  been 
previously  given  by  the  officers  of  the  district  land  office. 

Afterwards  two  letters  were  recei  ved  from  you,  dat  ed  respectively 
the  10th  and  14th  of  February  last,  in  relation  to  the  revocation  of  said 
withdrawal.  In  the  letter  of  the  10th,  which  was  received  after  mine  of 
the  12th  was  sent,  you  call  attention  to  the  fact  that  of  the  surplus 
lands  to  be  restored  a  portion  lie  within  the  fifteen  mile  or  indemnity 
limits  of  the  Omaha  grant,  under  the  act  of  June  3, 1856  (11  Btat.,  20), 
and  a  portion  within  the  twenty  miles  or  indemnity  limits  of  the  grant 
to  said  company  under  the  act  of  May  5,  1864  (13  Stat,  66);  and  that 
the  primary  limits  of  the  Wisconsin  Central  Railroad,  under  the  same 
grant  of  May  5,  1864,  supra^  and  the  primary  limits  of  the  Korthem  Pa- 
cific Bailroad  under  its  grant  of  July  2, 1864  (13  Stat.,  365),  in  regard 
to  portion  of  said  lands,  overlap  the  aforesaid  limits  of  the  Omaha  road ; 
and  you  desire  a  determination  of  the  respective  rights  of  the  different 
roads  within  these  conflicting  or  overlapping  limits. 

Upon  particular  inquiry  at,  and  a  more  careful  examination  into  the 
matter  by,  the  Bailroad  Division  of  your  office,  it  is  learned  that  there 
will  be  no  surplus  lands  within  the  fifteen  miles  limit  of  the  Omaha  road, 
which  are  covered  by  the  primary  limits  of  the  Northern  Pacific  Bail- 
road— such  lands  having  been  dealt  with  in  the  adjustment  heretofore 
made.  But  there  are  lands  within  the  twenty  mile  limits  which  are 
covered  by  the  primary  limits  of  the  Northern  Pacific  road,  as  stated 
by  you. 

As  before  said,  the  Omaha  grant  was  made  May  5, 1864;  that  of  the 
Northern  Pacific  July  2, 1864;  and  the  indemnity  withdrawal  of  the 
Omaha  Company  was  made  February  28, 1866,  and  the  definite  location 
of  the  Northern  Pacific  on  July  2, 1882.  Consequently,  at  the  date  of 
the  definite  location,  the  lands  in  question  were  set  apart  by  executive 
order  for  the  indemnity  purposes  of  the  Omaha  grant  And  the  ques- 
tion is,  did  this  condition  except  them  from  the  operat|oi|  of  tl^e  North? 
^vn  Papiflc  grant  f 
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The  third  section  of  Northern  Pacific  act  ^ants  the  designated  sec- 
tion, on  each  side  of  the  railroad — 

-whenever,  on  the  line  thereof,  the  (jDited  States  have  fall  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free  from  pre-emption  or  other  claims  or 
rights,  at  the  time  the  line  of  said  road  is  definitely  fixed  and  a  plat  thereof  filed  in 
the  office  of  the  CommissioDer  of  the  General  Land  Office ;  and  whenever,  prior  to 
said  time,  any  of  said  sections  shall  have  heen  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted,  or  otherwise  disposed  of,  other  lands  shall  be 
selected  by  said  company  in  lien  thereof,  etc. 

The  force  and  effect  of  an  execative  withdrawal,  for  indemnity  pur- 
poses under  one  grant^in  excepting  lands  from  the  subsequent  attach- 
ment of  rights  under  another  grant,  have  been  fuUy  and  exhaustively 
discussed  by  this  Department  in  several  cases  arising  under  this  Omaha 
grant.  See  cases  of  Chicago,  St.  Paul,  Minneapolis  and  Omaha  By.  Go., 
6L.  D.,  195;  Wisconsin  Central  B.  B.  Co.,  10  L.  D.,  63;  which  cases  are 
quoted  and  the  rulings  therein  coupurred  in  by  Mr.  Justice  Harlan  in  the 
opinion  of  the  court  in  the  unreported  case  of  the  Wisconsin  Central 
B.  B.  V.  Forsythe,  decided  last  September  in  the  U.  S.  circuit  court  for 
the  western  district  of  Wisconsin, 

In  pursuance  of  those  decisions,  I  must  hold  that  the  lands  in  ques- 
tion were  at  the  date  of  the  definite  location  of  the  Northern  Pacific 
"reserved  ^  and  " otherwise  appropriated,'^  and  consequently  excepted 
from  said  grant.  Therefore,  there  is  no  proper  conflict  with  rights  of 
the  l^orthem  Pacific  in  the  described  limits. 

With  regard  to  the  overlapping  limits  of  the  Wisconsin  Central  Bail- 
road  within  the  fifteen  miles  indemnity  limits  of  the  Omaha  road,  that 
question  was  definitely  decided  adversely  to  the  Central  Company  in 
the  cases  before  quoted,  and  it  is  not  necessary  to  say  anything  more 
on  the  point. 

But  as  to  the  conflict  between  the  primary  limits  of  the  Wisconsin 
Central  and  the  twenty  miles  indemnity  limits  of  the  Omaha  Company 
the  rule  is  different.  Both  companies  deriving  their  grant  from  the 
same  act,  the  Wisconsin  Central  is  clearly  entitled  to  the  land  in  ques- 
tion, without  regard  to  either  priority  of  location  or  construction.  This 
rule  is  well  settled.  See  St.  Paul  v.  Winona  B.  B.  Co.  112  U.  S.,  720- 
727;  Sioux  City  B.  B.  Co.  v.  Chicago  By.  Co.,  117  U.  S.,  406-8. 

This  disposes  of  the  questions  In  relation  to  the  conflicts  described 
in  your  letter  of  the  10th  of  February. 

But  in  that  letter  and  the  one  four  days  later,  it  is  stated  that  a  large 
portion,  if  not  all,  of  the  surplus  land  within  the  indemnity  limits  of 
the  Omaha  grant,  about  to  be  restored  to  the  public  domain,  is  "cov- 
ered by  claims  based  upon  settlements  made  during  the  last  year  or 
two,  growing  out  of  applications  to  enter,  presented  and  rejected  dur- 
ing that  period;"  and  that,  it  has  also  come  to  your  knowledge  "the 
company  had,  years  ago,  disposed  of  a  large  amount  of  these  lands," 
the  transferees  of  some  of  which  have  been  permitted  by  *the  local 
officers  to  make  proof,  and  to  purchase  the  same,  under  the  provisions 
2497— VOL  11 39 
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of  section  five  of  the  adjustcneat  act  of  March  3,  1887  (24  Stat,  557) ; 
against  some  of  which  purchases  protests  have  been  filed  by  parties 
claiming  to  be  settlers. 

In  your  letter  of  Febmary  14th,  yon  also  call  attention  to  the  fact 
that  the  departmental  instructions,  approving  the  final  adjustment  of 
the  Omaha  grant  and  directing  the  restoration  of  the  surplus  land  to 
the  public  domain,  made  no  provision  for  the  protection  of  purchasers 
from  the  company  under  said  section  and  act;  and  you  invite  attention 
to  the  conflicts  likely  to  arise  between  the  claims  of  such  purchasers 
and  those  of  parties  claiming  as  settlers,  subsequent  to  December  1, 
1882,  under  the  second  proviso  of  said  section.  And  in  this  connection 
the  question  is  asked,  *^  does  the  last  proviso  of  the  section  include  set- 
tlements made  after  the  passage  of  the  act,  and,  if  so,  might  it  not 
defeat  the  object  of  the  section  entirely  t" 

The  section  and  proviso  referred  to  are  as  follows : 

That  where  any  said  company  shall  hare  sold  to  citizens  of  the  United  States,  or  to 
persons  who  haye  declared  their  intention  to  become  such  citizens,  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  nse  of  Snch  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminous  with  the  con- 
structed parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawful  for  the  bona  lide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns :  Provided,  That 
all  lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of 
such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emp- 
tion or  homestead  laws  of  the  United  States,  and  whose  claims  and  ooonpation  have 
not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emp- 
tion and  homestead  claimants  shall  be  permitted  to  perfect  their  proofe  and  entries 
and  receive  patents  therefor:  Provided  further,  That  this  section  shall  not  apply  to 
lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and 
eighty  two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the 
United  States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be 
entitled  to  prove  up  and  enter  as  in  other  like  oases. 

If  the  language  of  this  proviso  is  to  be  taken  literally  it  would  dom- 
inate the  whole  section,  and  being  repugnant  to  the  other  provisions 
would  make  the  section  inconsistent  with  and  destructive  of  itself.  The 
purview  and  scope  of  the  section  is,  (1)  to  protect  such  as  were  in  the 
botia  fide  occupation,  under  the  settlement  laws,  of  lands  of  the  charac- 
ter described,  at  the  time  the  same  were  sold  by  the  company,  and 
which  occupants,  if  they  have  not  voluntarily  abandoned  their  claims, 
it  is  expressly  declared  are  to  be  allowed  to  perfect  proofs  and  re- 
ceive patents;  and  (2)  if  there  are  no  such  settlers  or  claimants,  tbea 
bona  fide  purchasers  from  the  company  on  paying  the  price  to  the 
government  are  to  receive  patents.  But  the  second  proviso,  if  literally 
accepted,  changes  all  this,  and  declares  that  said  section  shall  not 
apply  to  lands  << settled  upon"  subsequent  to  December  1,  1982.  So 
that  if;  after  adjustment  of  a  railroad  grant  it  is  found  that  surplus 
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lauds  are  in  the  occupation  of  claiinanta  who  were  there  prior  to  De- 
cemher,  1882,  and  had  remained  continually  in  possession,  their  claims 
ooald  be  defeateil  by  other  settlers  who  might  go  npon  the  land  after 
1882.  And  the  same  would  be  true  as  to  parties  who  purchase  from 
the  company  at  a  time  when  there  was  no  other  claimant  to  the  land  in 
qaestion,  and  who  might  have  extensive  improvements  thereon.  In- 
deed, that  proviso,  literally  taken,  would  be  an  invitation  to  parties 
to  settle  npon  such  lands  at  any  time  in  the  future,  and  thereby  defeat 
the  equities  of  prior  claimants. 

I  can  not  bring  myself  to  believe  that  Congress  intended  to  legislate 
to  such  an  end.  The  proviso  here  should  be  treated  as  in  the  nature 
of  a  saving  clause,  restricting  in  certain  eases  only  the  operation  of  the 
more  general  language  of  the  precod  ing  clauses  of  the  section.  In 
such  a  case  ^^  The  true  principle  undoubtedly  is,  that  the  sound  inter- 
pretation and  meaning  of  the  statute,  on  a  view  of  the  enacting  clause 
and  proviso,  taken  and  construed  toge  ther,  is  to  prevail."  1  Kent  Com. 
463,  note  <^  a.''  And  in  the  case  of  the  United  States  v.  Dickson,  15 
Peters,  141-165,  the  supreme  court  say : 

We  are  led  to  the  general  rale  of  law  which  has  always  prevailed,  and  become  con- 
secrated almost  as  a  maxim  in  the  interpretation  of  statntes,  that  where  the  enact- 
ing olaase  is  general  in  its  language  and  objects,  and  a  proviso  is  afterwards  intro- 
daeed,  that  proviso  is  constrned  strictly,  and  takes  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  its  terms.  In  short,  a  proviso  carves  special  ex- 
ceptions only  out  of  the  enacting  clause,  and  those  who  set  up  any  such  exception 
mast  establish  it  as  being  within  th^  words  as  weU  as  within  the  reason  thereof. 

The  whole  scope  of  the  act  in  question  is  undoubtedly  remedial. 
^<  Its  intent  is  to  relieve  from  loss  settlers  and  bona  fide  purchasers, 
who,  through  the  erroneous  or  wrongful  disposition  of  the  lauds  in  the 
grants,  by  the  officers  of  the  government  or  by  the  railroads,  have  lost 
their  rights  or  acquired  equities  which  in  justice  should  be  recognized." 
Opinion  of  Attorney  General,  6  L.  D.,  272. 

Applying  these  rules  of  construction  and  keeping  in  view  the  scope 
of  the  act,  as  above  stated  by  the  Attorney  General,  it  is  my  opinion 
that  said  proviso  applies  only  to  the  case  of  lands,  which  at  the  date 
of  the  passage  of  the  act  had  been  <' settled  upon"  subsequent  to  De- 
cember 1, 1882,  by  parties  claiming  in  good  faith  a  right  to  enter  the 
same  under  the  settlement  laws,  in  ignorance  of  the  rights  or  equities 
of  others  in  the  premises.  Such  parties  the  law  was,  in  my  opinion, 
intended  to  protect :  not  those  who  may  endeavor  at  any  time  after 
December  1, 1882,  to  <' jump  "  the  claim  of  another  under  pretense  of 
an  intention  to  enter  the  same ;  or  who,  in  violation  of  the  law  which 
authorizes  the  placing  of  lands  in  railroad  limits  under  resiervation,  for 
the  purpose  of  effectuating  the  grant,  invade  the  reservation  in  an  efiPort 
to  obtain  precedence  over  other  and  law-abiding  citizens.  Such  in- 
vaders can  not  be  regarded  as  acting  in  good  faith. 

In  your  letter  of  February  14th  it  is  suggested  that  a  time  be  fixed 
within  which  purchasers  under  said  act  should  be  required  to  come 
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forward,  make  proof  and  otherwise  comply  with  the  requiremeots 
thereof. 

I  have  DO  doubt  of  my  authority;  in  the  administration  of  the  law,  to 
make  such  a  requirement,  and  approve  of  your  suggestion  to  that  effect. 

Accordingly  the  order  heretofore  issued  on  February  12,  1890,  di- 
recting the  restoration  of  the  surplus  lands  heretofore  withdrawn  for 
indemnity  purposes  of  the  Omaha  grant,  is  modified  so  as  to  extend  the 
time  when  said  restoration  is  to  take  effect  until  after  ninety  days 
notice  thereof,  through  advertisement,  shall  have  been  previously  given 
by  the  district  land  officers,  which  advertisement  shall  also  contain  a 
notice  to  parties  claiming  as  purchasers  under  said  act,  requiring  them 
to  come  forward  during  said  period  of  ninety  days,  submit  their  proot^ 
and  make  payment,  in  pursuance  of  the  requirements  of  the  official  cir- 
cular of  February  13, 1889  (8  L.  D.,  348-^1);  and  that  a  failure  to  sab- 
mit  proof  and  payment  within  the  time  named  would  be  treated  as  a 
waiver  of  claim  ;  all  land  not  so  claimed  to  be  subject  to  entry  under 
the  settlement  laws  by  the  first  legal  applicant  at  the  expiration  of  the 
aforesaid  period  of  ninety  days. 

In  the  case  of  those  parties  who,  you  say,  have  been  allowed  by  the 
local  officers  to  make  proof  and  purchase  improvidently,  that  is,  prior 
to  the  ^' final"  adjustment  of  this  grant,  they  should  be  notified  that 
they  will  be  required  to  give  a  new  notice,  under  the  circular,  within 
the  prescribed  period,  and  if,  at  the  proper  time,  no  adverse  claimant 
appears,  then  the  proof  heretofore  submitted,  if  otherwise  correct,  may 
be  accepted.  Kotice  should  also  be  given  to  those  parties  who  have 
made  applications  to  euter  any  portions  of  said  lands  that  such  appli- 
cations, whilst  the  lands  were  in  a  state  of  reservation,  conferred  upon 
them  no  right  to  the  lands  applied  for ;  that  all  such  applications  have 
been  rejected,  and  that  upon  the  date  mentioned  in  the  notice  all  the 
restored  lands  will  be  thrown  open  to  entry  without  regard  to  said 
applications. 

On  November  22,  1890,  Messrs.  B.  A.  Shores,  H.  0.  Henry  and  H. 
F.  Balch  filed  here  a  petition,  with  a  number  of  exhibits,  seeking  the 
interposition  of  this  Department  to  protect  them  in  certain  asserted 
rights  and  protesting  against  the  proposed  action  of  the  Department 
in  throwing  open  to  settlement  and  entry  certain  lauds  to  which  the 
petitioners  claim  a  right. 

From  said  petition  and  papers  it  appears  that  an  agreement  was 
made  in  February,  1884,  between  the  Omaha  and  the  Wisconsin  Cen- 
tral railroad  companies  in  relation  to  the  overlapping  limits  of  their 
respective  grants,  wherein  it  was  stipulated  that  ^Hhe  Central  Company 
shall  have  "  certain  lands,  among  which  are  described,  in  item  2 :  ^<  all 
that  part  of  the  four  mile  strip  outside  of  the  six  mile  of  Omaha,  and 
within  the  ten  mile  limit  of  the  Central  Company'  grant,  and  within 
township  45,  46  and  47  ranges  4  and  5  west." 

It  was  further  stipulated  that  the  Omaha  Company  waa  to  apply 
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to  the  state  for  patents  to  the  described  lauds,  and,  on  obtaining  the 
same,  was  to  execute  and  deliver  a  quit  claim  deed  therefor  to  Henry 
F.  Spencer.  It  is  not  alleged,  nor  does  it  appear  that  said  patents  were 
issued  'y  but  what  purports  to  be  a  deed  from  said  company  to  Spencer 
is  filed,  dated  April  15, 1881,  and  conveying  to  him  the  land  in  question 
^<  in  consideration  of  the  sum  of  one  dollar  and  other  valuable  considera- 
tions." Copies  of  other  deeds  are  produced  conveying  said  lands  from 
Spencer  to  the  petitioners.  It  is  farther  stated  that  the  Omaha  Com- 
pany, having  constructed  its  road,  earned  the  lands  in  question,  in- 
cluded the  same  in  lists  filed  in  the  General  Land  Office  as  of  its 
granted  lands ;  but  for  some  unknown  reason  said  lists  were  subse- 
quently canceled,  so  that  no  patent  will  be  issued  by  the  United  States 
to  the  Omaha  company  for  said  lands,  but  it  is  proposed  to  throw  the 
same  open  for  settlement  and  entry.  All  of  which,  it  is  alleged^  will 
do  the  petitioners  great  wrong  and  injustice ;  and  it  is  asked  that  a 
patent,  in  due  form  of  law,  may  be  issued  for  said  lands  to  the  Omaha 
company,  or  the  State  of  Wisconsin,  for  its  use  and  benefit,  in  order  to 
perfect  the  record  evidence  of  petitioners'  title  to  the  described  tracts 
of  land. 

The  ^^ strip"  of  land  above  described  and  claimed  to  have  been  pur- 
chased, is  situated  east  of  the  branch  line  of  the  Omaha  company  out- 
side of  the  six  miles  limits  of  its  grant  under  the  act  of  1856  but  within 
the  additional  four  miles  limit  under  the  grant  of  1864,  and  is  also 
within  the  ten  miles  limit  of  the  Central  company  under  the  last  act. 
Being  thus  within  the  lapping  limits  of  two  grants  made  by  the  same 
act,  at  the  time  of  the  alleged  contract  between  the  two  companies,  it 
was  evidently  supposed  that  each  was  entitled  to  one  undivided  moiety 
of  said  lands,  and  that,  as  usual,  a  patent  for  the  whole  would  be  issued 
to  the  State  which  would  make  division  between  the  companies.    The 
contract,  then,  seems  to  have  been  made  with  a  view  to  promote  the 
amicable  and  just  division  of  said  lands  between  the  parties  entitled ; 
and  in  listing  the  lands  within  the  granted  limits,  it  was  proper  that 
the  Omaha  company  should  claim  each  of  the  designated  sections,  of 
which  it  supposed  it  was  entitled  to  the  undivided  half,  being  then 
without  authority  of  law  to  pick  out  particular  tracts  as  its  one  half 
of  the  grant.    But  when  afterwards  that  grant  came  before  this  De- 
partment for  ^justment,  and  it  was  held  in  effect,  as  shown  in  the 
cases  heretofore  cited,  that  the  Wisconsin  Central  could  not  go  within 
fifteen  miles  of  the  Umaha  road  for  any  lands  whatever,  because  the 
lands  within  those  limits  were  reserved  from  the  Central  grant,  a  diffid- 
ent condition  from  the  ordinary  lapping  of  the  granted  limits  of  two 
roads  under  the  same  grant  was  presented ;  and  it  was  held,  under 
these  circumstances,  that  the  Omaha  company  was  only  entitled  to  the 
one  andividedhalf  of  the  lands  within  said  granted  limits,  and  that  the 
other  half  belonged  to  the  government.    Therefore  it  being  impossible 
to  issue  for  the  benefit  of  said  company  a  patent  for  an  undivided 
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moiety'  of  said  lands,  or  patent  to  the  State  for  the  whole  for  the  joint 
benefit  of  said  company  and  the  United  States,  it  became  necessary  to 
reject  the  former  lists,  presented  by  the  company,  and  to  require  it  to 
specify  particular  tracts,  which  in  the  aggregate  would  amount  to  one 
half  of  the  lands  within  its  granted  limits  so  that  patents  conveying 
full  title  to  the  same  might  be  issued  therefor. 

The  adjustment  has  been  made  on  these  principles;  lists  have  been 
prepared  and  approved  for  patent,  and  the  a^jastment  is  practically 
closed.  It  is  not  perceived  there  is  anything  improper  in  the  mode 
adopted,  or  that  any  wrong  has  been  done  to  the  petitioners  for  which 
the  government  is  in  any  way  responsible.  If  they  have  thought  proper 
to  purchase  lands  to  which  they  supposed  the  company  was  entitled, 
and  now  find  themselves  mistaken,  the  United  States  is  not  to  blame. 
It  has  administered  and  adjusted  said  land  grant  in  accordance  with 
the  law  and  contract  under  which  it  was  made,  and  can  not  undertake 
now  to  open  the  same  to  gratify  the  views  or  protect  the  rights  of  per- 
sons who  may  see  therein  a  remote  or  resulting  injury  to  themselves. 
However  much  it  might  be  desired  that  all  parties  should  be  protected 
and  exact  justice  done,  those  charged  with  the  adjustment  of  the  grant 
are  officers  of  the  law,  who  can  not  deviate  from  its  rule  because  obe- 
dience thereto  may  seemingly  inflict  individual  hardships. 

Had  the  Department  been  aware  of  the  truth  of  the  matters  stated 
in  the  petition  before  the  adjustment  of  the  grant,  it  is  hardly  probable 
that  it  would  have  required  the  Omaha  company  to  list  and  take  patents 
for  the  described  land,  in  order  to  force  it  to  comply  with  the  spirit  of 
its  contract  with  the  Central  company.    For  the  officers  of  the  govern- 
ment thus  to  go  outside  of  their  legitimate  duties  to  settle  disputes  and 
enforce  contracts  between  parties  to  which  the  United  States  is  in  no 
way  privy,  would  be  entering  upon  an  undertaking  of  more  vast  pro- 
portions than  the  business  of  the  government  itself.    The  questions  and 
complications  of  law  and  facts  incident  to  such  an  inquiry  would  be 
endless,  and,  as  probably  the  railroad  company  has  sold,  or  cootracted 
to  sell,  other  lands,  more  perhaps  than  it  will  receive  patents  for,  if  the 
door  is  thrown  open  under  the  present  application  doubtless  other  peti- 
tioners would  set  up  like  claims  with  equal  or  even  greater  equities, 
and  the  executive  department,  organized  for  the  administration  of  tlie 
public  laws,  would  be  converted  into  a  tribunal  for  passing  upon,  deter- 
mining and  enforcing  private  rights. 

It  may  be  that  these  parties  are  amply  protected  in  their  purchases 
by  the  provisions  of  the  acts  of  January  13, 1881  (21  Stat.,  315),  or  of 
March  3, 1887  (24  Stat.,  556),  if  they  choose  to  take  the  necessary  steps 
to  that  end. 

But,  without  expressing  an  opinion  on  that  subject,  which  I  am  not 
now  called  upon  to  do,  I  am  clear  in  my  convictions  that  the  prayer  of 
the  petitioners  should  be  rejected,  which  is  accordingly  done,  aatl  of 
which  you  will  notify  them,  and  file  the  petition  which  is  sent  to  yoa 
for  that  purpose. 
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RAUiBOAD  GRANT-INDEMNITY— WirHDRAWAI^-STJSPBNSIOX  OF  PRO- 
CEEDINGS. 

Wisconsin  Central  R.  E.  Co.  (On  Ebview). 

The  lands  reserved  by  executive  order  for  indemnity  purposes  under  the  grant  of 
June  3, 1856,  are  excluded  by  express  terms  firom  the  grant  made  by  section  3,  of 
the  act  of  May  5^  1864 ;  and  the  lands  so  withdrawn  and  reserved,  but  not  re- 
quired as  indemnity,  do  not  become  subject  to  the  latter  grant  on  the  final  ad- 
justment of  the  former. 

Application  for  suspension  of  action  under  the  departmental  decision  of  January  34, 
1890,  pending  Judicial  proceedings  denied. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 

19,  1890. 

On  October  15, 1888,  your  office  held  for  cancellation  certain  lists  of 
land  presented  by  the  Wisconsin  Central  Bailroad  Oompauy  and  claimed 
as  part  of  its  granted  lands  under  the  act  of  May  5, 1864  (13  Stat.,  66). 
From  said  cancellation  the  company  appealed ;  and,  on  January  24, 
1890,  the  action  of  your  office  was  approved  by  this  Department  (10  L. 
D.,  63).  On  May  17, 1890,  the  said  company  filed  here  a  petition  setting 
forth  that  the  lands  listed  as  above  are  valuable  for  the  timber  thereon, 
are  adjacent  to,  and  one  tract  within  the  limits  of  the  city  of  Ashland, 
in  the  State  of  Wisconsin ;  that  petitioner,  relying  upon  its  supposed 
title  thereto,  has  sold  and  conveyed  divers  portions  of  said  lands ;  that 
petitioner  has  instituted  cases  in  the  United  States  circuit  court  for  the 
western  division  of  Wisconsin  against  William  O.  Forsythe  and  others, 
for  the  purpose  of  obtaining  a  judicial  determination  of  its  rights  to 
the  lands  in  question ;  that  a  decision  is  expected  at  the  June  term, 
1890,  of  said  court,  when  it  is  expected  that  Mr.  Justice  Harlan,  of  the 
United  States  supreme  court,  will  be  present  and  preside.  Wherefore, 
in  view  of  the  complications  which  may  arise,  if  the  lands  in  question 
are  thrown  open  to  the  public  before  title  to  the  same  shall  be  settled 
and  adjudicated  in  the  court,  the  great  embarrassment,  confusion  and 
ultimate  loss  which  will  occur  to  parties  settling  thereon  under  the  land 
laws,  should  the  right  and  title  thereto  be  determined  to  be  in  the  com- 
pany under  its  grant,  it  is  asked  that  no  action  be  taken  by  the  Depart- 
ment looking  to  the  restoration  of  said  lands  to  the  public  domain,  and 
making  them  subject  to  settlement  and  entry,  until  said  cases  or  some 
of  them  may  be  determined,  and  rights  definitely  ascertained  in  respect 
to  the  same. 

The  lands  here  referred  to  are  those  within  the  overlapping  limits  of 
the  Omaha  Bail  way  grant  and  that  of  the  said  Wisconsin  Central  Oom- 
pauy. 

On  June  2;  1890,  the  attorney  for  the  Wisconsin  Central  filed  here  a 
supplemental  petition,  setting  forth  reasons  why  in  its  judgment  the 
lands  in  question  should  be  awarded  to  it,  and  why  no  action  should  be 
taken  under  the  departmental  decision,  until  the  courts  shall  have 
passed  upon  the  issues  involved. 


616  DECISIONS   RELATING  TO   THE   PUBLIC    LANDS. 

Inasmuch  as  this  last  paper  sets  forth  reasons  why  the  lands  in  qaes- 
tion  should  be  awarded  to  the  Central  Company,  after  the  Department 
had  decided  in  10th  L.  D.,  that  said  lands  shoald  not  be  awarded  to 
tliat  company,  the  application,  'to  that  extent,  is  a  motion  for  review ; 
and  not  having  been  filed  within  the  time  required  by  the  rules  might 
be  properly  disregarded. 

One  of  the  reasons  urged  in  favor  of  the  review  is,  that  it  having 
been  announced  in  10  L.  D.,  147,  that  the  Omaha  grant  had  been 
finally  adjusted  and  fully  satisfied,  and  that  surplus  lands  were  left 
after  said  adjustment  and  satisfaction,  the  grant  of  1864  in  favor  of  the 
Central  Company  is  now  clearly  operative  upon  said  surplus  lands,  and 
in  fact  has  been  all  the  time,  to  the  extent  that  they  might  not  b^ 
required  to  satisfy  the  claims  of  the  Omaha  Company. 

The  case  of  the  Wisconsin  Central  Bailroad  Company  v,  Forsy the, 
before  referred  to,  was  tried  at  the  June  term  of  the  United  States  cir- 
cuit court  for  the  western  district  of  Wisconsin,  but  has  not  yet 
been  reported.  On  September  15, 1890,  Mr.  Justice  Harlan  delivered 
the  opinion  in  that  case,  which  was,  in  effect,  an  appeal  to  the  court 
from  the  previous  decisions  of  this  Department  in  respect  to  the  Omaha 
grants  and  the  grant  to  this  company  and  their  relations  to  each  other. 
In  an  exhaustive  opinion,  the  whole  subject,  in  all  its  aspects,  was  dis- 
cussed, the  departmental  decisions  quoted,  and  the  views  therein  ex- 
pressed were  concurred  in.  The  point  here  presented,  as  to  the  right 
of  the  Central  Company  to  the  surplus  lands,  after  the  satisfaction  of 
the  Omaha  grant,  was  pressed  in  that  case  and  was  fully  answered  by 
Justice  Harlan,  in  his  opinion,  a  copy  of  which  is  now  belbre  me,  as 
follows : 

Another  contention  npon  the  part  of  the  plaintiff  is  that,  even  ooncedinf^  that  the 
lands  in  dispute  were  reserved  by  virtue  of  their  being  withdrawn  prior  to  1864  for 
indemnity  purposes,  yet  as  the  object  for  which  the  withdrawal  was  made,  namely, 
to  snpply  deficiencies  in  the  place  limits  of  the  Bayfield  road,  were  fully  satisfied 
(before  the  defendant  made  his  entry),  by  the  final  acyuRtment  of  the  land  grant  for 
the  Omaha  road,  the  lands,  so  withdrawn,  would  be  affected  by  the  granting  clause 
in  the  third  section  of  the  act,  and  so  become  and  be  the  property  of  the  Central 
Company  under  that  section.    This  view  is  in  opposition  to  many  adjudged  cases. 
Whatever  force  it  might  have  in  the  case  of  two  contemporaneous  grants  to  different 
companies,  covering  the  same  land,  in  neither  of  which  an  exception  was  made  of 
lands  "  reserved  to  the  United  States,''  it  can  have  no  application  where,  as  in  the 
present  case,  the  statute  expressly  reserves  and  excludes  from  its  operation  any  and 
all  lands  so  reserved.    If  these  lands  were  reserved  when  the  act  of  1864  was  passed, 
they  certainly  were  not  granted  by  the  third  section  of  that  act  to  the  Central  road 
and  could  not  get  into  the  grant  to,  and  become  the  property  of  the  Central  Com- 
pany,  by  reason  simply  of  their  not  being  required  for  the  adjustment  of  a  different 
grant  made  for  another  road.    This  view  is  illustrated  by  several  oases. 

And  the  cases  of  Kansas  Pa(jific  Railroad  v.  Dunmeyer  113  U.  S,,  629, 
Ballard  v.  Des  Moines  B.  E.,  122  U.  S.,  167-176,  and  Hastings,  and  Da- 
kota By.  V.  Whitney,  132  U.  S.,  357,  were  quoted  in  support. 
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After  (liscnssiDg  another  question,  the  opinion  continues: 

It  was  atated  at  the  bar  that  the  decision  of  this  case  and  two  other  cases  in  eject- 
ment, tried  at  the  same  time  and  depending  npon  the  same  £EM3ts,  wonld  indirectly 
affect  the  title  to  large  tracts  of  land,  in  the  same  situation  as  the  particular  lands 
hero  in  dispute,  and  which  have  been  heretofore  sold  in  good  faith,  by  the  Central 
Company,  to  bona  fide  purchasers  in  the  belief  that  they  were  embraced  in  the  grant 
in  the  third  section  of  the  act  of  May  5,  1864,  and  not  excluded  from  the  operation  of 
that  act  by  the  sixth  section  relating  to  lands  reserved  to  the  United  States;  and  that 
a  decision  in  favor  of  the  defendant  in  the  present  case  wonld  produce  great  con- 
fusion and  trouble  among  such  purchasers.  In  view  of  this  statement  the  court  has 
felt  it  to  be  its  duty  to  embody  in  this  opinion  all  the  material  facts  shown  in  evi- 
dence, and  to  state  fully  the  grounds  npon  which  its  conclusion  rests.  That  con- 
clusion is : 

That  the  lands  in  dispute  were  not  granted  by  the  United  States  for  the  benefit  of 
the  road  mentioned  in  the  third  section  of  the  act  of  May  5,  1864,  and  that  the  grant 
for  the  benefit  of  the  railroad  beginning  at  a  point  on  the  line  from  the  St.  Croix 
River  or  Lake  to  the  west  end  of  Lake  Superior,  and  extending  to  Bayfield,  de- 
scribed in  the  first  section  of  that  act,  having  been  fully  adjusted  by  the  United 
States  with  the  only  company  that  was  entitled  to  the  benefit  of  such  last  named 
grant,  the  lands  in  dispnte  became  part  of  the  public  domain,  in  virtue  of  the  orders 
bubseqnently  made  by  the  Secretary  of  the  Interior,  and  were  thereafter  opened  to 
entry  under  the  homestead  and  pre-emption  laws  of  the  United  States. 

In  view  of  this  clear  exposition  of  the  law  by  so  eminent  a  jurist, 
and  my  own  convictions,  I  am  not  persuaded  by  the  theory  of  counsel 
to  reverse  the  former  decisions  of  the  Department  in  this  case. 

That  portion  of  the  application  which  asks  that  the  lands  in  question 
be  retained  in  reservation  until  the  final  adjudication,  by  the  courts, 
of  the  claims  and  pretensions  of  the  Central  Company,  raises  a  ques- 
tion of  administrative  policy;  upon  the  full  consideration  whereof,  I 
am  not  disposed  to  accede  to  the  request  made. 

The  matter  of  the  rights  of  the  Omaha  and  Central  Companies  under 
their  respective  grants,  and  their  relations  to  each  other,  has  been  the 
subject  of  consideration  and  reconsideration  by  this  Department  for  a 
number  of  years.  My  predecessor,  Secretary,  now  Mr.  Justice,  Lamar 
gave  them  a  most  careful  examination,  as  will  be  seen  by  his  opinions 
in  6  L.  D.,  190,  and  195.  My  own  decision  in  10  L.  D.,  03,  was  made 
after  a  careful  review  of  the  whole  subject,  and  I  have  no  doubt  about 
its  correctness ;  and  it  is  now  re-inforced  by  that  of  so  eminent  a  jurist 
as  Mr.  Justice  Harlan.  Under  these  circumstances,  I  am  impressed 
with  the  belief  that  it  would  be  unwise,  if  not  a  grave  dereliction  of 
duty,  to  interfere  with  the  regular  course  of  administration  by  retain- 
ing in  reservation,  for  an  indefinite  period,  some  200,000  acres  of  land, 
which  my  predecessor,  myself,  and  Mr.  Justice  Harlan  have  held  to  be 
public  lands,  and  ought  to  be  thrown  open  to  settlement  and  entry.  If 
such  action  should  be  taken  in  the  present  instance,  it  is  not  seen  how 
it  could  well  be  refused,  where  any  claim  is  set  up  to  a  tract  of  land. 
Any  one,  claiming  rights  as  a  settler  or  entryman,  which  have  been 
passed  upon  adversely  by  this  Department,  would  have  a  right  to  ex- 
pect that  the  particular  tract  claimed  by  him  should  be  held  in  reser- 
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▼ation  until  he  had  his  rights  floaUy  adjadieated  1>y  the  sopieme  ootirt 
of  the  United  States. 

The  application  of  the  Central  Oompany  is  denied,  of  which  yon  will 
inform  it;  and  the  papers  relating  thereto  are  herewith  sent  yon. 


PRACTICE— BEHEABCTG- 29  EWIiT  DI8COVEBED  EVIDENCE. 

McExEfNis  V.  State  of  Oregon. 

An  applieation  for  lehearing  on  the  ground  of  nearly  diflooTerod  eyidenee  should  be 
supported  by  the  affidavits  of  the  persons  by  whom  the  applicant  exxiects  to 
prove  the  aUeged  additional  fa<;ts. 

A  rehearing  will  not  be  granted  on  the  ground  of  newly  discoreied  evidence  where 
due  diligence  is  not  shown  in  making  known  the  alleged  discovery  and  taking 
action  thereon. 

The  failure  of  the  applicant's  attorney  to  properly  conduct  the  case  does  not  furnish 
ground  for  a  rehearing. 

Where  the  local  office,  the  General  Land  Office,  and  the  Department,  concur  in  a  find- 
ing of  fact,  and  that  fact  is  the  only  issue  in  the  case,  a  very  strong  and  clear 
showing  is  required  to  Justify  a  reversal  of  said  decisions  on  review. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 

20, 1890. 

Charles  McKinuis  has  filed  a  motion  for  review  of  departmental  de- 
cision of  March  31, 1890,  in  the  case  of  said  McEinnis  v.  The  State  of 
Oregon,  involving  the  E.  j  of  the  SW.  ^  of  Sec.  8,  and  the  E.  i  of  the 
5SrW.  i  of  Sec.  17,  T.  41  S.,  E.  25  £•,  Willamette  Meridian,  Lakeview 
land  district,  Oregon. 

The  sole  question  in  issne  is  whether  the  tract  in  question  is  swamp- 
laud  within  the  meaning  and  inteut  of  the  acts  of  September  28, 1850  (9 
Stat.,  519)  and  March  12, 1800  (12  Stat,  3). 

McEinnis  offered  his  declaratory  statement  June  23, 1885,  but  it  was 
refhsed  by  the  local  officers  because  the  tract  therein  described  had  pre- 
viously (January  0, 1883,)  been  included  in  a  list  of  selections  of  swamp 
lands  filed  by  said  State.  McEinnis  thereupon  filed  affidavit  of  contest ; 
a  hearing  was  had ;  and  on  the  evidence  adduced  the  local  officers 
decided  (August  13,  1886,)  that  the  tract  was  swamp-land.  McEinnis 
appealed  to  your  office,  which  (January  2, 1889,)  affirmed  the  decision 
of  the  local  officers.  He  then  appealed  to  the  Department,  which,  after 
a  careful  examination  of  the  voluminous  testimony  taken  atthe  hearing, 
on  March  31,  1890  {supra)y  affirmed  the  decision  of  yonr  office. 

The  sole  ground  of  review  is  that  of  newly  discovered  evidence. 
Accompanying  the  application  are  a  number  of  affidavits  embodying 
said  evidence — sworn  to  by  Woodson  Garrard,  Thomas  Wheeler,  David 
Lodge,  Peter  Peterson,  B.  0.  Clark,  and  Filander  Bonnom. 

Besides  those  above  named,  the  applicant  refers  to  P.  H.  Dolan  and 
Henry  Coleman,  as  persons  whose  residence  he  has  but  recently  dis- 
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covered,  and  who  woald,  if  a  re-hearing  were  allowed,  testify  to  the 
effect  that  the  land  is  not  swamp  in  character. 

An  affidavit  of  an  applicant  as  to  what  some  witness  would  testify  if 
called  npon,  does  not  famish  sufficient  ground  for  review.  In  view  of 
the  rule  that  ^^  such  affidavits  after  judgment,  are  to  be  received  with 
great  caution,  for  the  reason  that  they  are  apt  to  encourage  fraud  " 
(Caledonia  Mining  Oompany  v.  Bowen,  2  L.  D.,  720 ;  Thorpe  v.  Mc Wil- 
liams, 3  L.  D*9  344),  far  less  weight  should  be  given  where  no  affidavits  are 
filed  from  the  parties  whose  testimony  is  relied  upon  to  reverse  the  decis- 
ion, the  only  affidavit  being  that  of  the  applicant,  alleging  what  they 
ufould  testify  if  called  upon.  The  motion  and  affidavit  of  an  applicant 
must  be  ^'  supported  by  the  affidavits  of  the  persons  by  whom  he  expects 
to  prove  the  same  "  (Swanson  v.  Anderson,  on  review,  December  27, 1889 — 
not  reported).  ^'A  statement  of  what  an  applicant  expects  to  be  able 
to  prove  is  no  ground  for  review  ^  (Cobby  v.  Fox,  10  L.  D.,  483).  This 
disposes  of  so  much  of  applicant's  motion  as  refers  to  said  Dolau  and 
Coleman. 

The  applicant  in  his  affidavit  states : 

That  he  had  no  knowledge  that  he  could  pr  ove  the  facts  he  now  expects  to  proye 
hy  said  Thomas  Wheeler  until  on  or  about  the  2  3d  of  September,  1886 ;  that  he  had 
no  knowledge  that  he  could  prove  the  facts  he  now  expects  to  prove  by  P.  H.  Dolan 
until  on  or  about  Che  first  day  of  October,  1886 ;  that  he  had  no  knowledge  that  he 
could  prove  the  facts  that  he  now  expects  to  prove  by  Henry  Coleman  until  on  or 
about  the  10th  day  of  May,  1887 ;  that  he  had  no  knowledge  that  he  could  prove  the 
facts  he  now  expects  to  prove  by  R.  C.  Clark  until  September  22,  1890 ;  that  he  had 
no  knowledge  that  he  could  prove  the  facts  he  now  expects  to  prove  by  Fllander 
Bonnom  nntil  the  first  day  of  October,  1890. 

The  above  showing  does  not  indicate  "dne  diligence"  in  making 
known  to  your  office  or  to  the  Department  the  facts  which  he  now 
acknowledges  he  knew  on  or  before  the  first  day  of  October,  1887.  Be- 
tween that  date  and  March  31, 1890 — the  date  of  the  departmental 
decision  complained  of — he  allowed  two  and  a  half  years  to  elapse,  and 
not  nntil  after  said  decision  against  him  was  rendered  did  he  give  any 
intimation  that  he  had  in  reserve  valuable  evidence  having  a  bearing 
on  his  case.  Snch  evidence  can  not  now  be  considered 'as  '<  newly  dis- 
covered evidence."  To  grant  a  rehearing  npon  the  basis  of  snch  evi- 
dence would  encourage  the  trial  of  cases  by  piecemeal,  and  allow  a 
party  to  keep  back  his  most  conclusive  proof  for  an  emergency — a  course 
which  would  be  unjust  to  the  opposing  party,  and  a  practice  not  toler- 
ated in  courts  of  law. 

McKinnis  alleges  that  at  least  a  portion  of  the  evidence  herein  re- 
ferred to  would  have  been  offered  at  the  hearing,  or  placed  before  the 
Department  at  an  earlier  date,  but  for  the  failure  of  his  counsel  to  per- 
form his  duty ;  ^^  that  his  counsel  in  Oregon  has  seemingly  retarded  his 
case,  and  obstructed  rather  than  aided  and  assisted  him  in  getting  the 
case  before  the  Department  in  due  time  and  proper  form."  But  the  fact 
^*  that  applicant's  attorney  did  not  conduct  the  case  as  skilfully  as  it 
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might  have  been  conducted  affords  no  ground  for  review  or  rehearing'' 
(Cobby  V.  Fox,  10  L.  D.,  483). 

There  remain,  as  proper  to  be  considered  by  the  Department  in  con- 
nection with  the  motion  for  review  in  the  case  at  bar,  only  the  afSda- 
vits  of  B.  G.  Clark  and  Filander  Bonnom. 

B,  C.  Clark  in  his  affidavit  states : 

That  I  am  acquainted  with  Coleman  Valley,  Oregon;  that  I  was  there  in  1863; 

that  the  country  through  which  I  passed  at  that  time  was  as  dry  then  as  it 

has  been  the  past  seven  or  eight  years ;  and  that  the  vegetation  growing  upon  Cole- 
man Valley  in  1863  was  much  larger  than  at  the  present  time,  said  vegetation  at  that 
time  being  rabbit-brush,  grease- wood,  rye-grass,  and  some  native  grasses  suitable  for 
pasture  or  hay ;  that  from  my  knowledge  and  observation  of  Coleman  Valley,  and  of 
lands  in  general  in  its^ioinity,  I  am  able  to  Judge  with  reasonable  certainty  that 
the  lands  in  contest  were  no  more  swampy  on  March  13, 1860,  than  in  1863,  when  I 
saw  them  iirst. 

Filander  Bonnom  in  his  affidavit  states : 

That  he  knew  the  land  in  Sees.  8  and  17,  T.  41  S.,  B.  25  £.,  W.  M.,  Oregon  (more 
commonly  known  as  Coleman  Valley,  Oregon,)  in  the  month  of  June,  1863;  at  that 
time  the  vegetation  growing  on  a  greater  portion  of  the  land  was  rye-grass,  sage- 
brush, and  grease- wood ;  that  willows  were  growing  in  bunches  along  the  creek ;  also 
a  strip  of  meadow-land  from  one  to  two  hundred  yards  in  width  adjoined  the  creek ; 
that  the  land  looked  as  if  it  needed  irrigation  rather  than  reclamation ;  that  he  saw 
nothing  to  indicate  that  the  land  was  swamp  or  overflowed ;  that  it  had  more  the  ap- 
pearance of  being  of  a  desert  character  than  that  of  a  swamp ;  that  from  his  personal 
knowledge  and  observation  of  the  land  in  1863,  it  could  not  have  been  swampy  on 
March  12,  1860.  He  further  states  that  he  has  recently  seen  the  said  land,  and  that 
it  is  of  the  character  above  described. 

Coansel  for  McEannis  contend  that  the  foregoing  is  newly  discovered 
evidence,  and  that  it  is  not  cnmulative  evidence,  because  it  reaches 
back  to  an  earlier  date  than  that  of  any  witness  examined  at  the  hear- 
ing; and  that  "if  proof  is  made  at  a  rehearing,  as  stated  in  said  affi- 
davits, it  will  conclusively  overcome  all  testimony  heretofore  offered  tend- 
ing to  prove  the  contrary The  condition  of  the  land  at  a  date 

nearest  to  the  date  of  the  grant  is  presumed  to  be  its  condition  at  the 
date  of  the  grant."  In  support  of  this  position  they  quote  from  the  de- 
partmental decision  of  April  9, 1885,  in  the  case  of  the  State  of  Oregon 
(3  L.  D.,  476,  last  paragraph),  and  that  of  Millard  v.  State  of  Oregon  (5 
C.  L.  O.,  179).  In  view  of  said  decisions  it  is  contended  that,  in  the  case 
at  bar,  the  testimony  of  Clark  and  Bonnom  ought  to  be  held  as  over- 
coming that  of  the  witnesses  for  the  State  introduced  at  the  hearing 
already  had ;  hence,  that  a  new  hearing  should  be  had,  at  which  said 
Clark  and  Bonnom  should  be  afforded  an  opportunity  to  testify. 

A  careful  x>erusal  of  the  affidavits  hereinbefore  quoted  shows  that, 
so  far  as  appears,  the  said  Bonnom  was  on  the  land  but  once  until  "  ro- 
cently,"  to  wit,  "  in  the  month  of  June,  1863;^  and  that  the  said  Clarke 
was  on  the  land  but  once,  to  wit,  as  he  passed  through  the  country  "in 
1863,"  not  specifying  the  month. 

TIio  field-notes  of  survey  shed  no  light  on  the  character  of  the  land, 
further  than  that  the  land  is  "  subject  to  annual  inundation," 
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Where  the  local  officers,  your  office,  and  the  Department,  have  all 
concurred  in  a  finding  as  to  a  given  fact,  and  that  fact  the  only  issae 
in  the  case  from  the  beginning,  a  very  strong  and  clear  showing  is  in- 
dispensable before  snch  a  aniform  line  of  decisions  will  be  reversed— 
the  more  so  when  such  reversal  would  Involve  a  violation  of  established 
precedents  in  similar  cases  which  have  previously,  after  full  and  care- 
ful consideration,  been  decided  by  the  Department  (Boyd  v,  Oregon,  10 
L.  D.,  316). 

Even  conceding  that,  in  case  another  hearing  were  had,  said  Clark 
and  Bonnom  were  to  testify  as  set  forth  in  their  affidavits,  in  my  opin- 
ion it  would  not,  in  connection  with  the  testimony  adduced  at  the  hear- 
ing already  had,  be  sufficient  to  warrant  a  reversal  of  the  departmental 
decision  a  review  of  which  is  now  sought. 

The  application  for  a  rehearing  is  therefore  denied. 


PRACTICE— APPBAL-NOTICB. 

Horace  H.  Barnes. 

An  appeal  fh>in  the  Fejeotion  of  an  application  to  enter  will  not  be  entertained,  in 

the  absence  of  notice  to  an  adverse  claimant  of  record. 

First  Assistamt  Secretary  Chandler  to  the  Oommisaioner  of  the  General 

Land  Office^  December  20, 1890. 

Your  letter  of  November  8,  1889,  transmitted  to  this  Department 
the  appeal  of  Horace  H.  Barnes  from  your  ruling  of  August  17,  1889, 
affirming  the  action  of  the  local  officers  in  rejecting  his  application  to 
make  timber  culture  entry  (not  homestead  entry  as  stated  in  your  de- 
cision) for  the  NE.  J  Sec.  7,  T.  1  N.,  E.  48  W.,  Denver,  Colorado  land 
district. 

On  June  8, 1889,  Barnes,  made  application  to  make  timber  culture 
entry  for  this  land  and  the  same  was  rejected  by  the  local  officers  '<  for 
the  reason  that  said  tract  is  covered  by  the  timber  culture  entry  of 
John  A.  Burrows  No.  2808  made  July  21,  1885,*^  from  which  ruling 
Barnes  appealed  to  your  office  and  on  August  17, 1889,  you  sustained 
said  action  and  from  this  ruling  of  your  office  he  appealed  to  this  De- 
partment. 

It  appears  that  on  July  21, 1885,  one  John  A.  Burrows  made  timber 
culture  entry  for  this  tract,  the  affidavits,  including  the  non-mineral, 
being  insufficient,  his  entry  was  held  for  cancellation,  and  on  August 
25, 1887,  he  filed  supplemental  timber  culture  and  non-mineral  affida- 
vits, also  an  explanatory  sworn  statement  in  which  he  sets  forth  among 
other  matters  that  when  he  made  the  entry  he  was  ignorant  of  the  law; 
that  he  had  not  seen  the  land,  but  had  been  advised  that  the  non- 
mineral  affidavit  could  be  based  on  information  and  belief,  etc.,  and  he 
asked  to  substitute  the  said  affidavits  for  the  original,  and  that  his 
entry  be  allowed  to  stand,  as  a  valid  entry. 
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On  April  28, 1888,  yoar  office  passed  upon  the  case  thus  presented 
and  said:  ''After  a  careful  consideration  of  all  the  papers  presented  I 
can  not  think  that  Burrows  made  this  entry  in  good  faith  and  the  entry 
is  therefore  held  for  cancellation,  subject  to  appeal  within  the  usual 
time,'^ 

No  appeal  was  taken  from  this  decision  and  on  June  17, 1889,  in  re- 
ply to  your  office  inquiry  the  local  officers  informed  your  office  that 
^'the  party  was  duly  noti&ed,  but  has  failed  to  appeal  from  said  de- 
cision.'^ 

On  June  8,  1889^  the  appellant  Barnes,  made  application  to  make 
timber  culture  entry  for  said  land  and  the  same  was  rejected  as  herein 
before  stated,  from  which  he  appealed  to  your  office,  on  July  12, 1889. 

On  July  6, 1889,  your  office  sent  to  the  register  and  receiver  at  Den- 
ver land  office  a  letter  in  which  you  refer  to  their  letter  of  August  25, 
1887,  transmitting  Burrows'  supplemental  affidavits,  also  to  your  office 
letter  of  April  28, 1888,  in  which  you  held  his  entry  for  cancellation, 
also  to  their  letter  of  June  17, 1889,  notifying  your  office  that  he  had 
not  appealed,  and  proceeding,  you  refer  to  the  decision  of  the  Depart- 
ment in  the  case  of  Griffith  W.  McMillan  (8  L.  D.  478)  and  conclude  by 
saying:  <<In  view  of  this  decision  I  have  decided  to  change  the  former 
action  of  this  office  and  allow  the  entry  of  Burrows  to  remain  intact  on 
the  record," 

On  August  17, 1889,  your  letter  to  the  local  officers  at  Denver  land 
office,  acknowledged  the  receipt  of  their  letter  transmitting  the  appeal 
of  Barnes  fh>m  their  rejection  of  his  application  to  make  timber  culture 
entry  for  the  land,  and  you  affirmed  their  action  because  the  records  of 
your  office  showed  the  entry  of  Burrows  to  be  intact,  from  which  Barnes 
appealed  to  this  Department,    This  is  the  case  as  it  appears  of  record. 

This  statement  of  facts  shows  that  Burrows  is,  by  reason  of  his  sub- 
sisting entry,  a  claimant  of  record  for  the  land  involved  and  as  such  is 
entitled  to  notice  of  the  appeal  herein.  Such  notice  not  having  been 
served  on  him,  this  Department  will  not,  under  the  circumstances,  con- 
sider the  appeal.  If  Burrows'  entry  ought  to  be  canceled  that  end  may 
be  attained  by  a  proper  procedure  on  the  part  of  Barnes  or  any  other 
interested  party. 

The  appeal  of  BarneS|  for  the  reasons  set  forth|  is  dismissed. 
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FBACTICS    TRANS7SKBB— BEYTEW. 

Jambs  Boss. 

If  the  showing  made  by  the  transferee  wonld  not  entitle  the  entryman  to  be  heard  on 
review,  the  application  therefor,  on  behalf  of  the  transferee,  mnst  be  denied. 

Motions  for  review  must  be  accompanied  by  an  affidavit  of  the  party,  or  his  attorney, 
that  the  motion  is  made  in  good  faith,  and  not  for  the  purpose  of  delay. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  OffioCy  December 

20, 1890. 

I  have  before  me  a  motion  for  review  of  the  departmental  decision 
dated  May  19, 1890,  in  the  case  of  James  Boss,  involving  the  commuted 
homestead  entry  of  said  Boss  for  the  NE.  i  of  Sec.  12,  T.  135  IS.j  B.  51 
W.,  Fargo,  Dakota. 

On  the  2nd  day  of  August,  1886,  your  office  rejected  Boss'  commutation 
final  proof  for  the  tract  and  held  bis  homestead  entry  for  cancellation 
from  which  he  appealed,  and  on  the  4th  day  of  August,  1888,  the  De- 
partment found,  that  ^'  the  facts  presented  by  the  final  proof  not  only 
fail  to  show  that  the  claimant  ever  in  good  faith  established  a  residence 
on  this  land,  but  when  taken  in  connection  with  his  total  abandonment 
of  the  land  on  the  same  day  he  received  final  certificate  therefor,  con- 
vince me  that  he  was  acting  in  bad  faith  in  this  matter,  and  was  en- 
deavoring to  obtain  title  to  this  tract  of  land  without  complying  with 
the  requirements  of  law,"  and  thereupon  affirmed  said  decision  of  your 
office. 

A  motion  for  review  and  reconsideration  of  said  departmental  decis- 
ion was  filed  by  Boss  and  on  the  12th  day  of  February,  1890,  upon  full 
consideration  was  denied. 

Upon  receipt  of  said  decision  by  Boss'  attorneys  they,  as  the  attor- 
neys for  ''The  Colonial  and  United  States  Mortgage  Company,  Limited," 
of  London,  England,  transferee  of  said  James  Boss,  applied  to  your  office 
for  the  issuance  of  an  order  for  new  publication  and  submission  of  new 
proof  by  said  transferee.  This  application  your  office  refused  on  the 
ground  that  as  a  final  decision  had  been  rendered  by  the  Department, 
and  the  case  closed,  your  office  had  no  jurisdiction  in  the  premises. 

Thereupon  said  attorneys  applied  for  a  writ  of  certiorari  on  the 
ground  that  the  several  decisions  hereinbefore  referred  to  against  the 
entryman  have  ''  no  bearing  whatever  as  to  the  rights  of  the  transferee^ 
who  has  never  been  heard  nor  had  his  day  in  court,"  which  application 
was  upon  full  consideration  denied  on  the  19th  day  of  February,  1890. 
October  2, 1890,  the  same  attorneys  filed  the  motion  for  review  of  said 
decision  of  February  19, 1890. 

There  is  but  a  single  question  presented  by  the  motion  under  consid- 
eration which  is  stated  by  the  attorneys  representing  the  motion,  to 
be:  '^  Did  not  the  company  by  virtue  of  the  mortgage  given  by  Boss 
to  theni|  acquire  some  interest  in  the  premises  f "    This  question  was 
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passed  apon  in  the  opinion  sought  to  be  reviewed,  at  least  so  far  as  tlie 
same  is  materiaL  That  a  transferee  or  mortgagee  is  injured  by  the  de- 
cision is  no  gronnd  for  review,  as  his  rights  are  in  no  sense  other  or 
different  from  those  of  the  entryman.  A.  A.  Joline  (5  L.  D.,  589) ;  Ghas. 
W,  McKailor  (9  L.  D.,  580). 

If  the  showing  made  by  the  transferee  would  not  entitle  the  entry- 
man  to  be  heard  on  review,  the  application  must  be  denied.  The  entry- 
man  appeared  and  hotly  contested  every  point  therein,  and  nothing^ 
could  be  gained  by  going  over  the  same  ground  at  the  instance  of  the 
transferee. 

The  motion  under  consideration  does  not  conform  to  the  Rules  of 
Practice.  Rule  78,  requires  that:  <^ Motions  for  rehearing  and  review 
must  be  accompanied  by  an  affidavit  of  the  party,  or  his  attorney,  that 
the  motion  is  made  in  good  faith  and  not  for  the  purpose  of  delay." 

While  there  is  such  a  statement  as  Bule  78  requires  attached  to  the 
motion,  there  is  no  evidence  of  it  having  been  sworn  to.  In  view  of 
the  foregoing  the  motion  is  denied. 


APPMCATION  FOR  REPAYMBNT-WATVER  OP  APPEAIi. 

Dnicobn  Placer. 

An  appeal  from  a  deoision  holding  an  entry  for  cancellation  is  waived  by  a  snbse- 
qnent  application  for  the  repayment  of  the  purchase  money. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  December  23, 1890. 

Tour  letter  of  December  2, 1889,  transmitted  the  appeal  of  Theodore 
F.  Van  Wagenen,  trustee,  etc.,  in  the  matter  of  the  Unicorn  placer 
claim  (mineral  entry  No.  2884),  from  your  decision  holding  for  cancel- 
lation said  mineral  entry  for  the  Unicorn  placer  claim,  embracing  the 
S.  i  of  8.  iof  NE.  iof  8E.  i,  the  N.  i  of  S.  i  of  SB.  i,  the  K  i  S.j  SW.  J 
of  SB.  i  the  S.  i  of  NW.  J  of  SB.  J,  the  NE.  J  of  SW.  J  the  S.  i  of 
SW.  i  of  NW.  J,  and  the  N.  ^  of  NW.  J  of  SW.  J  of  Sec.  36,  T.  11  S., 
R.  80  W.,  6th  P.  M.,  Leadville,  Colorado  land  district. 

Tour  letter  of  August  11,  1890,  transmitted  an  application  by  the 
Twin  Lakes  Hydraulic  Gold  Mining  Syndicate,  for  repayment  of  the 
purchase  money  paid  on  this  entry,  and  on  entry  No.  2802,  the  Capri- 
corn placer  claim,  decided  by  this  Department  June  7, 1890  (10  L.  D., 
6-11),  and  on  entry  No.  2883,  the  Ritchie  Patch  placer  claim.  The  latter 
two,  like  this,  having  been  made  by  said  Van  Wagenen. 

It  is  claimed  by  Van  Wagenen  that  he  is  the  trustee  for  the  Twin 
Lakes  Hydraulic  Gold  Mining  Sydicate,  a  corporation,  but  it  was  held 
in  the  case  of  Capricorn  placer  claim  supra^  that  ^'  The  trustee  in  this 
case  as  disclosed  by  the  record  is  merely  the  agent,  for  a  special  pur- 
pose, of  an  alien  corporation."  The  same  is  true  of  the  trusteeship  in 
the  case  at  bar,  and  the  action  of  the  principal  (the  corporation)  in  ap- 
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plying  for  a  repayment  of  the  purchase  money  is  in  effect  an  abandon- 
ment or  waiver  of  the  appeal  of  the  agent  (trustee;  it  being  really  the 
api>eal  of  the  corporation,  and  the  appeal  herein  is  therefore  dismissed. 
See  Michael  Shannon  (9  L.  D.,  643). 

The  application  for  repayment  not  having  been  considered  by  your 
office,  because  of  the  pendency  of  two  of  the  cases  in  this  Department, 
is  returned  to  your  office  for  your  consideration. 


BAILBOAD  LANDS— FOBFEITIJKE  ACT  OF  SEPTEMBER  99,  1880. 

INSTEUOTIONS. 

The  langaage  in  section  2  of  said  act  authorizing  **  a  second  homestead  entry"  refers 
only  to  tliose  persons  wlio  had  theretofore  made  a  homestead  entry  bat  failed 
from  any  cause  to  perfect  the  same.  The  object  of  sach  provision  being  to  allow 
any  one  qualified,  who  had  not  theretofore  secured  a  piece  of  land  under  the 
homestead  law,  to  obtain  a  tract  of  the  forfeited  land  under  said  law,  and  at  the 
same  time  to  take  said  land  out  of  the  operation  of  the  pre-emption  law. 

In  eetablishing  the  terminals  separating  the  granted  lands  from  those  forfeited  on  the 
main  line  of  the  Northern  Pacific  between  Wallula  and  Portland  the  lines  should 
be  run  at  right  angles  to  the  general  course  of  the  last  twenty-five  miles  of  the 
road. 

Under  the  provisions  of  section  G,  of  said  act  the  Northern  Pacific  Company  should 
be  called  upon  to  elect  as  to  the  alternate  odd  numbered  sections  it  will  take  in 
satisfaction  of  the  moiety  for  its  constructed  branch  line  where  the  limits  of  such 
line  overlap  the  limits  of  the  forfeited  main  line,  and  the  remaining  odd  sections 
be  restored  to  the  public  domain. 

The  Gulf  and  Ship  Island  road  should  be  called  upon  to  indicate  the  exact  point 
where  its  line  will  cross  the  New  Orleans  and  Northeastern  road. 

Directions  given  for  a  rule  on  certain  companies  to  show  cause  why  the  indemnity 
withdrawals  made  for  their  benefit  should  not  be  revoked. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 

24,  1890. 

By  letter  of  October  28, 1890,  you  submitted  for  my  approval  a  draft 
of  a  circular  letter  of  instructions  under  the  forfeiture  act  of  September 
29, 1890  (26  Stat.,  496). 

Section  1  declares  a  general  forfeiture  of  granted  lands  opposite  the 
unconstructed  portions  of  land-grant  railroads. 

Section  2,  of  said  act  provides : 

That  all  persons  who,  at  the  date  of  the  passage  of  this  act,  are  actual  settlers  in 
good  faith  on  any  of  the  lands  hereby^  forfeited  and  are  otherwise  qualified,  on  mak- 
ing due  claim  on  said  lands  under  the  homestead  law  within  six  months  after  the 
passage  of  this  act,  shall  be  entitled  to  a  preference  right  to  enter  the  same  under  the 
provisions  of  the  homestead  law  and  this  act,  and  shall  be  regarded  as  such  actual 
settlers  from  the  date  of  actual  settlement  or  occupation ;  and  any  person  who  has 
not  heretofore  had  the  benefit  of  the  homestead  or  pre-emption  law,  or  who  has  failed 
tsom  any  cause  to  perfect  the  title  to  a  tract  of  land  heretofore  entered  by  him  under 
either  of  said  laws,  may  make  a  second  homestead  entry  under  the  provisions  of  this 
act. 
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Yon  state  that  a  strict  constmctioii  of  this  langaage  would  exclude 
from  the  privilege  of  a  second  homestead  entry  granted  by  this  section, 
any  person  who  had  perfected  title  to  land  under  either  the  homestead 
or  pre-emption  law,  and  would  confer  the  privilege  only  upon  those  who 
had  made  an  entry  under  either  law,  and  failed  from  any  cause  to  per- 
fect title  to  the  same,  but  that  this  construction  is  repugnant  to  the  idea 
of  a  second  homestead  entry,  *^for  unless  the  settler  had  heretofore 
made  a  homestead  entry,  the  necessity  for  the  privilege  of  a  second 
homestead  entry  does  not  arise.''  You  then  express  the  belief  that 
'<  the  intention  of  this  aet  is  to  permit  a  second  entry  where  the  party 
has  not  heretofore  perfected  title  under  both  homestead  and  pre-emp- 
tion laws,  thus  to  permit  him  to  acquire,  in  the  aggregate  three  hun. 
dred  and  twenty  acres  under  both  of  said  laws." 

.It  is  clear  that  the  first  clause  of  the  section  allows  the  actual  settler, 
if  qualified,  to  make  a  homestead  entry  of  the  tract  upon  which  he  has 
made  settlement,  and  this  as  a  preference  right  to  be  exercised  within 
six  months  after  the  passage  of  the  act*  While  the  language  of  the 
second  clause  is  somewhat  ambiguous^  I  have  concluded  that  the  lan- 
guage authorizing  '<  a  second  homestead  entry  "  refers  only  to  those  per- 
sons who  had  theretofore  made  a  homestead  entry  but  failed  from  any 
cause  to  perfect  the  same.  The  object  is  to  allow  any  one  qualified  who 
had  not  theretofore  secured  a  piece  of  land  under  the  homestead  law  to 
obtain  a  tract  of  these  forfeited  lands  under  that  law,  and  at  the  same 
time  to  take  these  lands  out  of  the  operation  of  the  pre-emption  law. 

I  suggest  that  the  circular  instructions  under  the  third  section  of  the 
act  be  in  the  words  of  the  act  itself,  with  the  addition  of  the  instruc- 
tions  now  in  the  circular  as  to  the  provisos  to  said  section. 

By  the  first  section  of  the  act  the  grant  to  the  Northern  Pacific  rail- 
road company  appertaining  to  the  main  line  between  Wallula,  Wash- 
ington, and  Portland,  Oregon,  is  forfeited. 

This  renders  it  necessary  to  establish  terminals  separating  the  granted 
lands  from  those  forfeited,  at  these  points. 

On  August  13,  1885,  the  question  of  fixing  the  terminal  limit  at  Wal- 
lula was  considered  by  the  Department  (5  L.  D.,  459),  and  it  was  held 
that  the  line  should  be  run  at  right  angles  to  the  general  course  of  the 
last  section  (of  twenty-five  miles)  of  the  road. 

By  the  fourth  section  of  the  grant  for  said  company  it  is  enacted : 

That  whenever  said  Northern  Pacific  Bailroad  Company  shall  have  twenty«five 
oonsecnti  ve  miles  of  any  portion  of  said  railroad  and  telegraph  line  ready  for  the  senr- 
ioe  contemplated,  the  President  of  the  United  States  shall  appoint  three  commissioners 
to  examine  the  same,  and  if  it  shaU  appear  that  twenty«five  consecutive  miles  of  said 
road  and  telegraph  line  have  been  completed,  in  a  good,  substantial  and  workmanlike 
manner,  as  in  all  other  respects  required  by  this  act,  the  Commissioners  shall  so  re- 
port to  the  President  of  the  United  States;  and  patents  of  land  as  aforesaid  shall  be 
issued  to  said  company,  confirming  to  said  company  the  right  and  title  to  said  lands, 
situated  opposite  and  coterminous  with  said  completed,  section  of  said  road.    .    .    . 

.  .  And  BO,  from  time  to  time,  whenever  twenty-five  additional  consecutive  miles 
shall  have  been  constructed.    (13  8tat.,  367). 
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Referring  to  these  proyisions  the  Secretary  in  his  decision  of  1885 
said: 

From  these  provisions  as  the  railroad  company  completed  each  conseontiye  twenty- 
Ave  miles  of  road,  upon  report  of  the  commissioners,  the  grant  mast  be  confirmed  by 
patents  for  the  land  on  each  side  of  the  road  corresponding  with  the  section  of  the 
road  completed.  If  it  is  to  be  confirmed  by  patent,  as  each  twenty -five  miles  is  con- 
stmoted,  a  determination  of  bonndary  must  precede  the  patent,  the  presamption 
wonld  arise  that  either  at  or  before  the  time  the  inspection  was  made,  the  law  con- 
templated that  the  terminal  limit  of  the  twenty-five  miles  inspected  was  to  be  fixed. 
By  the  provisions  of  the  grant,  such  inspection  wonld  fix  the  terminal  limit  of  land 
to  be  patented  and  thus,  for  purposes  of  patenting,  the  ro^  as  constructed,  would 
be  divided  in  patenting  sections  of  twenty-five  miles  each,  the  boundary  of  each  of 
such  sections  fixed  at  or  before  the  time  of  inspection. 

The  grant  then  having  divided  the  road  into  sections  of  twenty-five  miles  for  pur- 
poses of  boundary  and  patenting,  in  fixing  the  boundary  of  this  last  section  by  the 
provisions  of  the  grant  alone,  (excluding  all  extraneous  facts,)  as  the  courses  of  the 
road  are  vanous,  some  general  course  must  be  adopted  from  which  to  fix  the  terminal 
line. 

The  subject  of  the  course  to  be  fixed  was  considered  in  a  decision  rendered  by  Sec- 
retary Thompson,  on  the  23d  of  February,  1858,  reported  in  1st  Lester,  page  527,  also 
in  the  case  of  the  Flint  and  Pere  Marquette  Railroad,  by  Secretary  Kirkwood,  on 
September  1,  1881  (1  L.  D.,  394) ;  and  also  was  incidentally  discussed  by  the  supreme 
court  of  the  United  States  in  the  case  of  the  United  States  v,  Burlington  and  Mis- 
souri River  Railroad,  (8  Otto,  334).  The  substance  of  the  rulings  in  the  several  cases 
is:  ''  The  land  is  taken  along  such  line  in  the  sense  of  the  statute,  when  taken  along 
the  general  direction  or  course  of  the  said  road  within  lines  perpendicular  to  it  at 
each  end." 

Then  if  this  nile  is  to  be  applied  (as  it  has  been  already  shown,  only  the  laH  twenty- 
five  miles  of  the  road  under  the  terms  of  the  present  grant  can  be  considered)  the 
terminal  line  should  be  run  at  righ^  angles  to  the  general  course  of  the  last  twenty- 
five  miles  of  the  road. 

Under  this  decision  it  is  clear  that  the  Department  held  the  company 
to  be  entitled  to  patents  for  the  road  then  constracted,  down  to  the 
line  so  established  and  no  farther.  Assuming  this  conclusion  to  be  cor- 
rect, (and  the  forfeitare  act  in  no  way  interferes  with  it)  there  is  no 
reason  now  presented  for  changing  the  same.  On  the  contrary  the 
terms  of  the  forfeitare  act  are  in  line  with  that  decision.  Said  section 
four  of  the  granting  act,  supra^  directed  patents  to  issue  for  lands 
^^  opposite  to  and  coterminom  with  said  completed  section  of  said  road, 
.  .  .  and  so  on  as  fast  as  every  twenty -five  miles  of  said 
road  is  completed  as  aforesaid:"  the  first  section  of  the  forfeitare  act 
restores  to  the  United  States  the  title  to  '^  all  lands  heretofore  granted 
to  any  State  or  to  any  corporation  to  aid  in  the  construction  of  a  rail- 
road opposite  to  and  coterminous  with  the  portion  of  any  such  railroad 
not  now  completed."  If  the  line  fixed  in  1885  separated  the  lands  then 
earned  by  the  company,  by  the  construction  of  the  road,  from  those  not 
so  earned,  it  does  so  now,  as  no  more  road  has  since  been  built.  In 
other  words  that  line  dirides  the  lands  ^<  opposite  to  and  coterminous 
with"  the  portion  not  constructed,  from  those  earned  by  the  constructed 
road.    The  line  of  1885,  will,  therefore,  be  adhered  to. 
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The  same  principles  apply  to  the  line  at  Portland. 
Section  6  of  the  act  provides : 

Nor  shall  the  moiety  of  the  lands  granted  to  any  railroad  company  on  aooonnt  of  a 
main  and  a  branch  line  appertaining  to  uncompleted  road,  and  hereby  forfeited, 
within  the  conflicting  limits  of  the  grants  for  such  main  and  branch  lines,  when  bnt 
one  of  snch  lines  has  been  completed,  inure  by  virture  of  the  forfeiture  hereby  de- 
clare<l  to  the  benefit  of  the  completed  line. 

Yon  state  that  <<  the  grant  appertaining  to  the  main  line  of  the  !N'orth- 
ern  Pacific  Kailroad;  forfeited  by  this  act,  is  overlapped  by  the  limits 
adjnsted  upon  the  constructed  branch  line  of  said  road,  and  as  to  snoh 
overlap  the  grant  is  of  a  moiety  on  account  of  each  line; "  that  the  map 
of  general  roate  of  the  main  line  opposite  said  conflict  was  filed  and  a 
legislative  withdrawal  made  thereon  prior  to  the  location  of  the  branch 
line  and  that  the  withdrawal  continued  in  force  at  the  date  of  the  pas- 
sage of  the  forfeiture  act.  You  conclude  that  within  the  conflict  ^<  every 
alternate  odd-numbered  section  "  should  be  reserved  for  the  branch 
line,  and  the  remaining  odd  sections  restored  to  the  public  domain  under 
said  section  6,  and  suggest  that  the  company  be  called  upon  to  elect 
which  of  such  alternate  odd-numbered  sections  it  will  take  in  satisfaction 
of  the  moiety  for  its  branch  line.    All  of  this  meets  with  my  approval. 

The  company  urges  that  as  the  main  line  had  not  been  de^nitely 
located,  between  Wallala  and  Portland,  the  lands  within  the  with- 
drawal on  general  route  for  that  distance  cannot  be  treated  as  granted 
lands,  and  are  therefore  not  subject  to  said  provisions  as  to  moiety 
lands  within  the  overlapping  limits. 

This  contention  cannot  be  sustained.  In  the  first  place  there  was  a 
grant  along  said  route,  which  lacked  only  action  on  the  part  of  the  com- 
pany to  consummate.  Furthermore,  a  reading  of  the  entire  act  leaves 
no  room  to  doubt  that  a  forfeiture  along  said  stretch  of  the  main  line 
was  contemplated,  and  the  lands  so  forfeited  are  described  in  the  first 
section  of  the  act  as  ^^  granted  "  lands.  If  this  be  not  true,  there  has 
been  no  forfeiture  at  all  on  that  part  of  the  line,  a  conclusion  which 
even  the  company  does  not  maintain.  It  is  equally  apparent  that  the 
word  *'  granted  "  in  said  section  6,  is  used  in  the  same  sense  as  in  sec- 
tion 1,  and,  therefore,  refers  to  the  lands  upon  which  the  forfeiture  oper- 
ates.   These  are  the  lands  withdrawn  along  said  line. 

You  will,  accordingly,  notify  the  company  to  indicate  within  thirty 
days  from  notice  what  alternate  odd-numbered  sections  it  will  elect  to 
take.  If  the  company  elect  to  take  sections  1,  5,  9,  13,  etc.,  of  the 
various  townships  then  sections  3,  7,  11, 15,  etc.,  will  remain  to  the 
government  and  be  restored  to  the  public  domain  or  vice  verses.  Should 
the  company  fail  to  make  its  election  within  said  time  then  your  office 
will  act  in  that  capacity  in  its  stead. 

Section  7,  provides  that  upon  certain  conditions  the  forfeiture  shall 
not  operate  for  one  year  as  to  so  much  of  the  grant  for  the  Gulf  and 
Ship  Island  Bailroad  as  lies  south  of  a  line  drawn  east  and  west  through 
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the  point  where  said  road  may  cross  the  Kew  Orleans  and  Northeastern 
Bailroad  in  the  State  of  Mississippi.  It  appears  from  inquiries  made 
by  your  office  that  the  former  road  will  not  cross  the  latter  at  the  point 
indicated  by  the  map  of  definite  location.  Yon  accordingly  request  in- 
structions ''  as  to  where  the  terminal  shall  be  established  in  order  to 
sej^arate  the  lands  upon  which  the  act  operates  immediately  from  those 
saved  from  forfeiture  for  one  year."  I  suggest  that  you  direct  said  com- 
pany to  notify  you,  within  thirty  days,  of  the  exact  point  at  which  the 
line  will  cross  the  New  Orleans  road. 

After  the  submission  of  said  circular,  by  letter  of  November  7, 1890, 
you  submitted  an  opinion  in  reference  to  the  operation  of  section  8,  of 
said  act  upon  the  grant  for  the  Mobile  and  Qirard  railroad  in  Alabama. 
Inasmuch  as  the  questions  therein  involved  are  peculiar,  I  suggest  that 
the  instructions  under  said  section  be  omitted  from  the  circular  and  I 
will  communicate  with  you  later  on  the  subject. 

You  state  that  section  4,  of  the  act  repeals  certain  sections  in  acts 
making  grants  to  aid  in  the  construction  of  certain  railroads,  in  so  far 
as  said  sections  require  the  Secretary  of  the  Interior  to  reserve  lands 
within  the  indemnity  limits  of  such  grants,  and  recommend  the  formal 
restoration  of  any  such  lands  now  remaining  withdrawn. 

On  August  13,  and  15,  1887,  the  lands  within  indemnity  limits  of 
most  of  the  land  grant  roads  were  restored  to  •  the  public  domain.  (6 
L.  D.,  84  and  92).  Certain  exceptions,  however,  were  made  of  roads  to 
which  you  now  refer.  See  6  L.  D.,  328,  and  456.  To  the  end  sug- 
gested by  you,  you  will  notify  each  of  said  companies  to  show  cause 
within  thirty  days  why  the  withdrawal  of  indemnity  lands  made  for  its 
benefit,  should  not  now  be  revoked  and  the  lands  therein  embraced  re- 
stored to  settlement.  This  practice  is  in  accord  with  that  in  the  former 
restoration. 

Otherwise  than  as  herein  indicated  the  proposed  circular  will  meet 
my  approval.    Herewith  are  returned  the  papers. 


BATLltOAD  IiAKI>S-ACT  OF  MARCH  8,  1887. 

Nicholas  Gochbms. 

An  appliontion  to  parohase  under  seotion  5,  act  of  Haroli  3,  1887,  made  by  one  claim- 
ing ander  a  grantee  of  a  railroad  company,  can  not  be  entertained  nntil  it  has 
been  finally  determined  that  the  land  in  qnestion  is  in  fact  exoepted  from  the 
grant. 

« 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  December 

27, 1890. 

I  have  considered  the  appeal  of  Nicholas  Gochems  from  the  decisions 
of  your  office  of  March  1, 1889,  and  June  24, 18S9,  refusing  his  applica- 
tion to  purchase  under  the  act  of  March  3,  1887  (24  Stat.,  556),  Sec.  33, 
T.  8  N.,  K.  14  W.,  S.  B.  M.  Los  Angeles  California  laud  district. 
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The  second  decision  was  made  solely  because  of  an  error  in  the  first 
in  the  description  of  the  land. 

Gochems  as  the  purchaser  from  the  grantee  of  the  Sonthern  Pacific 
Railroad  Company  of  this  land,  which  it  is  stated  by  yon  falls  within 
the  granted  limits  of  the  grant  to  said  company  by  act  of  March  3, 1871 
(16  Stat.,  573),  and  is  also  within  the  indemnity  limits  of  the  grant  to 
the  Atlantic  and  Pacific  Railroad  Company  by  act  of  Jnly  27, 1866  (14 
Stat.,  292),  asks  to  be  allowed  to  pnrchase  this  land  from  the  United 
States  under  the  provisions  of  the  fifth  section  of  said  act  of  March  3, 
1887.  This  application  was  refused  by  your  office  on  the  grounds  that 
it  has  not  yet  been  finally  determined  that  lands  situated  as  this  tract 
is,  were  excepted  from  the  grant  to  the  company  under  which  Cochems 
clniros.  By  decision  of  this  Department  of  June  23, 1888,  (6  L.  D.,  816) 
lands  of  this  class  were  continued  in  reservation  <*  pending  adjudication 
by  the  courts,  or  until  such  time  as  the  Department  may  deem  it  proper 
to  remove  the  reservation.'^  l^o  further  action  has  been  taken  by  this 
Department  nor  has  the  question  involved  been  finally  determined  by 
the  courts.  Under  these  circumstances  the  application  to  purchase  can 
not  be  allowed  and  the  decision  refusing  the  same  is  affirmed. 

This  action  will  not  prevent  the  favorable  consideration  hereafter  of 
an  application,  if  it  shall  be  determined  that  said  land  was  excepted 
from  the  said  grant  and  a  proper  showing  to  bring  the  applicant  within 
the  provisions  of  said  act  of  March  3, 1887,  shall  be  made. 


PU  ACTICE— APPE  A.L- JURISDICTION. 

Vanw  v.  Wood. 

The  yalidity  of  the  appeal  from  the  local  office  will  not  be  considered  by  the  Depart- 
ment, where  the  case  is  submitted  on  its  merits  to  the  General  Land  Office,  and 
withont  objection  to  its  Jarisdiction. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  December  21  y  1890.  . 

I  have  considered  the  case  of  Perry  0.  Vann  v.  Eobert  Wood  on  ap- 
peal by  the  former  from  yoar  decision  of  Jane  1, 1889,  dismissing  his 
contest  against  the  homestead  entry  of  the  latter  for  the  K.  i  of  SE.  i 
and  SB.  J  of  NB.  J  Sec.  14,  T.  16  S.,  R.  2  W.,  Montgomery,  Alabama. 

The  first  error  assigned  by  appellant  is  that  the  appeal  to  your  office 
from  the  decision  of  the  local  officers,  was  made  by  one  Samnel  Thomp- 
son, attorney,  who  being  a  United  States  commissioner,  was  debarred 
from  practicing  before  the  Land  Department.  This  objection ,  however 
valid  when  properly  taken,  was  not  made  before  your  office  when  the 
case  was  there  pending,  but  the  attorneys  appeared  of  record  and  filed 
an  argument  on  the  merits  of  their  case  and  closed  by  saying :  <'  Where- 
fore   •    .    .    •    appellee  prays  the  Hon.  Commissioner  of  the  General 
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Land  Office  to  afi^m  the  decision  of  the  register  and  receiver  and  that 
said  entry  of  Bohert  Wood  be  held  for  cancellation." 

There  was  no  motion  filed  to  dismiss  the  appeal,  nor  question  made 
as  to  yonr  jarisdiction,  and  counsel  having  taken  their  chances  and  in- 
voked your  judgment  on  the  merits  of  the  case,  will  not  be  heard  to 
complain,  now  that  they  have  lost,  that  there  was  no  proper  or  valid 
appeal.  Yonr  jurisdiction  did  not  depend  upon  the  validity  of  the  ap- 
peal, as  the  manifest  error  of  law  by  the  local  officers,  would  have  given 
your  office  authority  under  the  2d  paragraph  of  Rule  No.  48  Eules  of 
Practice,  to  consider  and  determine  the  case,  in  regular  course  of  busi- 
ness, even  if  no  appeal  had  been  taken. 

Yonr  decision  states  the  record  and  testimony  fairly  and  substantially, 
and  having  carefully  reviewed  the  record,  I  do  not  find  any  reason  for 
disturbing  your  decision,  and  the  same  is  accordingly  affirmed. 


BSSIDENCE-LEAYE  OF  ABSENCE-ACT  OF  MARCH  »,  1889. 

HABBY  C.  Sewabd. 

The  leave  of  absence  accorded  to  settlers  ander  section  3  of  the  act  of  March  2, 1889, 
can  only  be  allowed  on  a  daly  corroborated  showing  that  sQch  absence  is  made 
necessary  by  sickness,  failure  of  crops,  or  other  anavoidable  casualty. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  December  29, 1890. 

On  April  29, 1889,  Harry  0.  Seward  filed  an  application  for  leave  of 
absence  under  the  provi8ion8  of  the  act  of  March  2,  1889. 

May  2, 1889,  the  local  office  rejected  his  application  for  the  reason 
that  he  failed  to  show  that  by  reason  of  unavoidable  casualty  he  had 
been  unable  to  secure  a  support  upon  his  claim,  and  also  that  the  cor- 
roborating affidavits  were  not  shown  to  have  been  made  by  disinterested 
witnesses  as  required  by  circular  of  March  8, 1889. 

Claimant  appealed. 

June  26, 1889,  your  office  affirmed  the  action  of  the  local  officers  and 
directed  them  to  notify  claimant  of  bis  right  of  appeal,  and  the  same 
time  to  advise  him — 

That  while  the  extraordinary  relief  provided  by  the  act  (March  2,  1889)  is  afforded 
only  in  the  particular  class  of  cases  therein  specified,  yet  in  cases  generally,  the  tem- 
porary absence  of  a  settler  from  the  land  for  the  purpose  of  obtaining  employment, 
will  not  invalidate  his  claim  when  good  reason  therefor  appears  and  he  is  found  to  be 
seeking  in  good  faith  to  make  his  home  on  the  land. 

Claimant  again  appealed  in  which  he  merely  alleges  that  ''said  find- 
ing and  decision  are  contrary  to  law  and  contrary  to  the  facts  set  fort.h 
in  my  application.'' 

While  I  am  of  the  opinion  that  these  allegations  are  insufficient  and 
do  not  comply  with  the  requirements  of  rule  88  of  the  Rules  of  Practice, 
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yet  as  the  qaestion  to  be  decided  is  oue  between  the  applicant  and  the 
governmeDt,  I  will  waive  the  informality  of  the  appeal  and  consider  the 
case  on  its  merits. 
Section  3  of  the  act  of  March  2, 1889  (25  Stat.,  854),  provides :~ 

That  whenever  it  shall  be  made  to  appear  to  the  register  and  reoeiyer  of  any  pnblic 
land  office,  under  such  regulations  as  the  Secretary  of  the  Interior  may  prescribe, 
that  any  settler  upon  the  public  domain  under  existing  law  is  unable  by  reason  of  a 
total  or  partial  destruction  or  failure  of  crops,  sickness,  or  other  unavoidable  casual- 
ty to  secure  a  support  for  himself,  herself,  or  those  dependent  upon  him  or  her  upon 
the  lands  settled  upon,  then  such  register  and  receiver  may  grant  to  such  settler  a 
leave  of  sbsence  from  the  claim  upon  which  he  or  she  has  filed  for  a  period  not  ex- 
ceeding one  year  lit  any  one  time,  and  such  settler  so  granted  leave  of  absence  shall 
forfeit  no  rights  by  reason  of  such  absence :  Provided,  That  the  time  of  snoh  aotual 
absence  shall  not  be  deducted  from  the  actual  residence  required  by  law. 

In  puranance  of  the  foregoing  act  this  Department  on  March  8, 1880, 
9  L.  D.,  314  issned  its  circalar  of  instructions  to  registers  receivers  of 
the  United  States  land  offices,  directing  them  that: 

The  applicant  for  such  permission  will  be  required  to  submit  testi- 
mony to  consist  of  his  own  affidavit,  corroboratedby  the  affidavits  of  dis- 
interested witnesses,  ....  setting  forth  in  detail  the  facts  on 
which  he  relies  to  support  his  application,  and  which  must  be  sufficient 
to  satisfy  the  register  and  receiver,  who  are  enjoined  to  exercise  their 
best  and  most  careful  judgment  in  the  matter,  that  he  is  unable  by  rea- 
son of  a  total  or  partial  destruction  or  failure  of  crops,  sickness,  or  oth(  r 
unavoidable  casualty  to  secure  a  support  for  himself  or  those  depend- 
ent upon  him  upon  the  land  settled  upon.  In  case  a  leave  of  absence  is 
granted  the  register  and  receiver  will  enter  such  action  on  their  records, 
indicating  the  period  for  which  granted,  and  promptly  report  the  fact 
....  transmitting  the  testimony  on  which  their  action  is  based. 
In  case  of  refusal  the  applicant  will  be  allowed  the  right  of  appeal  on 
the  usual  conditions. 

Following  is  a  copy  of  claimant's  application,  viz: — 

Territory  of  Wyoming) 
County  of  Converse) 

Harry  C.  Seward  of  said  county  and  Territory,  being  first  duly  sworn  acoordmsf  to 
law,  on  his  oath  deposes  and  says :  That  he  is  the  identical  Harry  C.  Seward  who 
made  (filed)  pre-emption  entry  (declaratory  statement)  No.  5091,  on  the  7th  day  of 
April  A.  D.,  1888,  for  the  southwest  quarter  .of  section  number  twenty  ^one  township 
number  thirty-two  north,  of  range  number  sixty-five  west  of  the  sixth  principal  me- 
ridian. Affiant  settled  on  said  land  March  31^  1888,  he  built  a  house  thereon,  moved 
there  with  his  family,  has  resided  there  during  the  last  year  and  resides  there  now. 
He  dug  a  well  on  said  land  to  a  depth  of  thirty-six  (36)  feet,  the  last  three  feet  of 
which  was  through  rock  that  required  blasting ;  he  did  not  obtain  water,  and  is  with- 
out the  necessary  means  to  purchase  blasting  powder  to  complete  said  weU.  As  a 
result  he  has  been  compeUed  to  have  water  hauled  from  the  nearest  well  a  distance 
of  five  and  a  half  miles;  affiant  has  no  team  or  farm  implements,  and  has  been  com- 
pelled to  hire  water  hauled  and  other  farm  work  done  that  required  a  team.  He  has 
been  unable  to  obtain  work,  and  finds  it  impossible  to  continue  his  residence  on  said 
land  and  support  himself  and  family.  He  therefore  requests  tho  honorable  register 
and  receiver  of  said  land  office  that  he  be  granted  a  leave  of  absence  of  one  yearfh»m 
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Bftid  laud,  that  he  may  go  where  he  caa  obtain  employmeat  to  support  himself  and 
family,  and  earn  the  necessary  means  with  which  to  returi!  to  said  land  and  complete 
his  residence  and  settlement  thereon. 

Ha^rt  Seward. 

Suhscribed  and  twoni  to  before  me  this  SMi  day  of  April,  A.  D.,  1889. 

Harrt  L.  HiasT, 

Notary  Public. 
Also  appeared  at  the  same  time  and  place  John  H.  Foster  and  William  R.  Dryer, 
who  being  duly  sworn  depose  and  say  that  they  reside  in  the  vicinity  of  the  land 
herein  described ;  that  they  have  known  Harry  C.  Seward,  applicant,  since  he  set- 
tled on  said  land,  and  that  the  statements  made  in  the  foregoing  affidavit  are  true, 
of  their  personal  knowledge.  ^ 

John  H.  Foster, 
William  R.  Drter. 
Subscribed  and  sworn  to  before  me  this  29th  day  of  April  A.  D.,  1889. 

Harry  L.  Hioby, 

Notary  Public. 

As  it  clearly  appears  fh>m  the  record  herein  that  the  applicant  failed 
to  show  by  his  affidavit  corroborated  by  the  affidavit  of  two  disinterested 
witnesses  that  he  was  snffering  by  reason  of  a  total  or  partial  destrac- 
tion  or  failure  of  crops,  or  sickness,  and  as  I  think  that  the  mere  failure 
to  find  water  at  the  depth  of  thirty -six  feet  was  not  of  itself  such  a  cas- 
nalty  as  is  contemplated  by  statute,  so  as  to  entitle  him  to  a  leave  of 
absence,  therefore  and  in  view  of  the  additional  circular  issued  Septem- 
ber 19, 1889  (9  L.  D.,  433),  explanatory  of  the  circular  of  March  8, 1889, 
the  decision  appealed  from  is  acoordingly  affirmed. 


BAILROAD  GRANT— PBOCESDINOS  ON  TINAL  PBOOF. 

Northern  Pacifio  R.  E.  Co.  v.  Harrendrup. 

The  failiire  of  a  railroad  company  to  respond  to  a  settler's  notice  of  intention  to  sab- 
mit  final  proof  for  land  within  its  primary  limits,  is  a  waiver  of  said  company's 
right  to  deny  the  facts  as  set  np  in  said  proof;  bat  if  the  record  does  not  affirm- 
atively show  that  snob  land  is  excepted  from  the  grant  the  entry  can  not  be  ap- 
proved. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Offioe^  Decern- 

ber  29, 1890. 

I  have  considered  the  case  of  the  Northern  Paciftc  Railroad  Com- 
pany V.  Peter  L.  Harrendrnp,  as  presented  by  the  appeal  of  the  com- 
pany from  the  decision  of  yoor  office,  dated  March  13, 1889,  rejecting 
the  claim  of  the  company  for  the  SW.  i  of  Sec.  29,  T.  9  N.,  B.  9  W., 
Helena,  Montana. 

The  record  shows  that  your  office,  on  July  26, 1888,  examined  pre- 
emp'tion  cash  entry  No.  1656,  made  July  11, 1884,  by  said  Harrendrup 
of  said  tract  at  Helena,  Montana,  and  found  that  the  land  was  within 
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the  statutory  withdrawal  on  filing  map  of  general  ronte,  of  February 
2\y  1872,  and  also  within  the  primary  limits  of  the  grant  to  said  com- 
pany by  act  of  Congress,  approved  July  2, 1864  (13  Stat,  366);  that 
one  George  L.  Harrendrup  filed  pre-emption  declaratory  statement  "So. 
2563  for  said  land  on  April  24, 1872,  alleging  settlement  iN'ovember  15, 
1871;  that  said  Peter  L.  Harrendrup  filed  preemption  declaratory 
statement  No.  5287  for  said  land  on  May  21, 1883,  alleging  settlement 
on  the  same  land  April  6, 1883,  and  after  due  notice  made  final  proof 
and  received  final  certificate  No.  1656  for  said  tract;  that  said  final 
proof  shows  that  the  entryman  purchased  the  possessory  right  and  im- 
proveihents  of  his  brother,  said  O.  L.  Harrendrup,  valued  at  (1,000; 
that  there  was  nothing  before  your  office  showing  the  status  of  said 
land,  or  the  qualifications  of  said  O.  L.  Harrendrup  at  the  date  of  said 
withdrawal  on  general  route,  or  July  6, 1882,  the  date  of  the  definite 
location  of  the  road,  and  the  local  officers  were  directed  to  order  a 
hearing,  giving  all  parties  in  interest  due  notice  thereof. 

The  entryman  filed  in  the  local  office  an  appeal  from  said  decision  of 
your  office,  and  with  his  said  appeal  filed  affidavits,  alleging  that  said 
Q.  L.  Harrendrup  was  a  qualified  settler  and  in  the  possession  of  said 
land  at  the  date  of  withdrawal  on  general  route,  and  also  at  the  date  of 
definite  location  of  the  road.  But  your  office,  on  January  22, 1889,  re- 
fused to  accept  said  appeal,  and  directed  the  local  officers  to  proceed 
with  said  hearing. 

On  March  13, 1889,  your  office  examined  said  cash  entry,  and  finding 
the  facts  as  above  stated  held  that  the  failure  of  the  railroad  company 
to  appear  at  the  time  the  cash  entryman  offered  his  final  proof  and  pro- 
test against  the  same,  was  conclusive  against  its  claim,  citing  as  au- 
thority the  case  of  Brady  v.  Southern  Pacific  Railroad  Company  (5  L. 
D.,  407).  But  this  land,  being  within  the  granted  limits,  is  differently 
situated  from  that  in  the  Brady  case  (supra).  Besides,  in  the  case  of 
Randolph  (9  L.  D.,  416),  the  Department  held  that  <^  By  the  failure  of 
the  company  to  respond  to  notice  of  intention  to  submit  final  proof,  it 
waives  all  right  to  deny  the  facts  set  up  in  said  proof;"  but  the  record 
must  affirmatively  show  that  the  land  was  excepted  from  the  grant,  or 
the  entry  would  not  be  approved. 

In  the  case  at  bar,  the  final  proof  does  not  affirmatively  show  that  the 
land  wa6  occupied  at  the  date  of  the  withdrawal  on  general  route  by  a 
qualified  preemptor,  and  the  company  has  had  no  opportunity  to  con- 
test the  truth  of  the  allegations  made  in  the  subsequent  affidavits  filed 
in  the  case.  A  hearing  will  accordingly  be  ordered,  alter  due  notice  to 
the  parties,  and  the  affidavits  filed  with  the  appeal  from  the  decision  of 
your  office  ordering  said  hearing  should  be  returned  to  the  local  office  as 
a  basis  for  said  hearing.  Upon  receipt  of  the  testimony  t^iken  at  said' 
hearing  and  the  report  of  the  local  officers  thereon,  your  office  will  re- 
adjudicate  the  case. 

The  decision  of  your  office  is  modified. 
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Abandon  men t. 

8eo  OorUeti  (»ab-title  HomuUad),  Reti- 
denee. 

Accounts* 

See  JZepaymenl. 

Cironlar  of  September  12, 18M) 297 

Affidavit. 

See  ContetL 

Alabama. 

See  Mineral  Land. 

Alien. 

See  NattiraUtdtion. 

Can  acquire  no  rights  by  settlement  on 
public  lands 80 

Alienation. 

See  Praetiee  (snb-titles  Behsaring  and  Be- 
view). 

An  oral  promise  to  convey,  after  perfeo- 
tion  of  title,  a  portion  of  tbe  land  in  payment 
of  money  adranced  for  tbe  reclamation  of 
the  land  does  not  necessarily  call  for  the 
cancellation  of  a  desert  entry 27 

The  purchaser  of  land  prior  to  the  issn- 
anoe  of  patent  therefor  takes  an  equity 
only,  and  has  no  greater  or  different  right 
than  the  entryman 128 

The  protection  afforded  by  equity  to  a 
bona  fide  purchaser  without  notice  extends 
only  to  a  purchaser  that  holds  the  legMl  title.  128 

Allotment. 

See  Indian  Landi, 

Amendment. 

See  Oonteet  (sub-title  Generally),  Entry 
(sub-title  Homettead),  Filing,  Praetiee. 

Appeal- 
See  PradiMi 
Does  not  lie  flrom  action  of  the  local  office 

on  claims  presented  under  the  Yigil  and  St. 

Yrain  grant 226 

Application. 

See  OonUet  (sub-title  Tiniber  OxiUure), 

BciJectlon  of  application  to  contest  carries 
wiih  it  the  r^ection  of  an  accompanying 
application  to  enter 102 

To  contest  an  entry,  if  rejected,  confers 
no  right  in  the  absence  of  an  appeal 179 

To  enter  land  covered  by  the  prior  entry  of 
nn^hAr  can  not  be  entertained  in  the  ab- 
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senoe  of  a  charge  against  the  yalidity  of  snob 
entry 179,827 

When  rejected  by  the  local  office  the  date 
of  presentation  and  cause  of  rejection  should 
be  noted  thereon 191 

Bights  of  an  applicant  not  pr^udiced  by 
mistake  of  the  local  offloe 191 

To  make  mineral  entry,  duly  presented 
but  held  without  action  during  the  absence 
of  the  register,  reserves  the  land  covered 
thereby  until  final  action  thereon 213 

To  make  timber-culture  entry  received, 
noted  of  record  but  returned  for  amendment 
of  preliminary  affidavit*  reserves  the  land  as 
against  a  subsequent  applicant 826 

For  the  reinstatement  of  an  entry  for  land 
embraced  within  the  intervening  entry  of 
another  is  at  once  effective  on  the  cancella- 
tion of  such  intervening  entry  and  segre- 
gates the  land  covered  thereby 875 

To  purchase  under  the  act  of  June  15, 1860, 
reserves  the  land  covered  thereby  until  final 
action  thereon 416 

To  enter  can  not  be  allowed  during  the 
pendency  of  an  appeal  to  the  Department 
firom  a  decision  holding  for  cancellation  the 
existing  entry  of  another  for  the  land 469 

Arid  Lands. 

Circular  of  August  9, 1890,  calling  atten- 
tion to  former  instructions  and  the  reserva- 
tion of  said  lands  under  the  statute 220 

Gironlar  of  September  5, 1890,  callbig  at- 
tention to  the  act  of  August  30,  1890,  re- 
pealing in  part  the  original  act 296 

Attorney. 

A  clerk  in  a  local  office  is  within  the  pro- 
visions of  section  190,  B.  S.,  and  can  not 
appear  as,  during  the  period  specified  in  a 
case  that  was  pending  in  said  office  while  he 
was  a  clerk  therein 25 

Does  not  become  a  party  in  Interest  by 
advancing  money  for  the  prosecution  of  a 
contest 65 

Stipulation  of,  as  to  matters  of  evidence 
binding  upon  the  parties 71 

Death  of  client  terminates  authority  of. .  604 

Is  without  authority  to  enter  appearance 
where  his  client  dies  prior  to  the  hearing ...  604 

Caliromia. 

See  StatM  and  Territoriee, 

Certificate. 

See  Patent 
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CerCillcatioii. 

See  Potent 

Certiorari. 

Will  be  denied  where  it  is  apparent  that 
the  applicant's  appeal  if  before  the  Depart- 
ment would  be  dismissed 78,480 

Will  not  be  granted  if  the  application  is 
not  under  oatk 238 

Not  granted  to  control  the  commissioner's 
discretionary  aothorlty  unless  an  apparent 
abase  of  snob  antbority  appears 260, 273 

Application  for,  den'ed  for  want  of  for- 
mality, can  not  be  amended  but  is  no  bar  to 
a  now  application 346 

Will  not  lie  where  the  right  of  appeal  to 
the  Department  is  lost  throagh  failure  to  ap- 
peal ftom  the  local  office 473 

Will  not  be  granted  if  it  appears  tbat  sub- 
stantial Justice  has  been  done  in  the  disposi- 
tion of  the  case  below 473 

Will  be  denied  if  it  does  not  appear  that 
the  applicant  has  first  sought  relief  by  ap- 
peal  668 

Circulars  and  InsCrucCions. 

See  table  of,  and  circulars  cited  and  con- 
strued, pngo  XVII. 

Citizeiisiiip. 

See  Alien,  JfaturaUtatum, 

Coal  Iiand* 

One  who  has  had  the  benefit  of  a  ooal  de- 
claratory statement,  is  disqualified  thereby 
to  enter  under  a  second  filing 32 

Second  declaratory  statement  for,  can  not 
be  filed  in  the  absence  of  a  valid  reason  for 
failure  to  perfect  title  under  the  first 351 

A  declaratory  statement,  oflfered  daring 
the  pendency  of  a  previous  application  to 
file,  made  for  the  benefit  of  the  same  party, 
though  in  the  name  of  another,  confers  no 
right  as  against  an  interyening  adverse 
claim 33 

The  preference  right  of  purchase  under 
section  2348,  R.  S.,  requires  actual  posses- 
sion at  date  of  application,  and  improvement 
sufficient  to  indicate  good  faith 32 

Declaratory  statement  for,  should  not  be 
received  while  the  Iftnd  is  oovered  by  the 
existing  homestead  entry  of  another 515 

Prioiity  of  possession  and  improvementof, 
followed  by  filing  and  development  of  the. 
mine,  entitle  the  claimant  to  the  preference 
tight  of  purchase 615 

Colorado. 

See  School  Land. 

CommutaUon. 

See  Hom€Mtead. 

Contest. 

See  Application,  OonUgtant,  RomeHead  (sub- 
title. Act  qfJunc  15,  1880),  PrwUee, 

Gkncrallt. 

May  be  inatitnted  by  a  oitisen  r^sardleas 
of  his  own  right  to  enter  the  land 575 
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Affidavit  filed  as  the  basis  of,  doea  noijns- 
tify  a  hearing  thereon  unless  it  sets  forth 
dearly  charges  that  will  warrant  caiioelia> 
tion  if  proven 

Affidavit  of,  if  unoonoborated,  may  be 
properly  reject<>4 

Should  not  be  dismissed  because  the  affi- 
davit of,  is  not  dated 

After  affidavit  ot,  has  passed  ftom  the  af- 
flantVi  control  and  inspection,  the  attorney 
should  not  make  additions  thereto 

Affidavit  of;  not  invalidated  by  contest- 
ant's attorney  adding  thereto,  at  conteat. 
ant's  request,  letters  and  fignrea  thatdo  not 
modify  the  charge,  but  show  matters  of  reo> 
ord  which  the  looal  office  should  embody  in 
the  notice 

When  affidavit  of,  is  presented  ready  for 
the  administration  of  the  oath  thereto  by  the 
oonteetant  and  his  corroborating  wifaaenaea, 
it  is  the  duty  of  one  of  the  local  offleers,  if 
called  upon  so  to  do,  to  administer  said  oath, 
and  the  failure  or  refusal  to  take  such  action 
will  not  defeat  the  priority  of  the  ecmtest- 
ant 218 

A  supplemental  affidavit  of, does  not  oon- 
stitute  Ml  abandoment  of  the  prior  charge, 
or  waive  rights  secured  under  a  hearing 
subsequently  had  thereon 407 

The  amendment  of  an  affidavit  of,  by  add- 
ing an  additional  charge,  does  not  preclude 
proof  of  the  default  as  originally  charged..  4S3 

One  who  files  an  affidavit  of.  against  a& 
entry,  and  pays  or  deiKMits  Uie  requialta 
fees,  acquires  a  right  under  the  act  of  May 
14, 1880,  that  oan  not  be  defeated  by  sabse- 
quent  proceedings  initiated  by  the  govern- 
ment against  such  entry 278 

The  initiation  ot  so  fkr  as  the  rights  of 
the  entryman  are  concerned,  moat  be  consid- 
ered as  of  the  date  of  his  appearance  at  the 
bearing,  in  the  absence  of  reoord  evidenea 
of  notice 4M 

Where  a  claimant  dies  during  the  pend- 
ency of  adverse  proceedings  in  the  local  of- 
fice the  proceedings  should  be  disoontinned 
and  the  decedent's  successors  in  interest 
notified  of  their  Tight  to  be  heaid 301 

The  heirs  and  legiBl  repreaentativea  of  a 
deceased  entryman  need  not  be  made  partiea 
to  a  proceeding  against  an  entry  held  by  a 
transferee,  who  is  duly  served  with  noCloe .  SSI 

Where  a  pending  suit  is  attacked  on  the 
ground  of  fraud,  by  one  who  applies  to 
test  the  entry  in  question,  notice  ahooid 
issue  on  such  application,  but  the  msftiif  be 
held  for  the  final  disposition  of  the  p— ><»*f»y 
suit SIS 

Kight  to  proceed  under,  where  held  In 
abeyance  pending  final  action  on  the  prior 
suit  of  another  against  the  same  entty,  ntt* 
tuxes  on  the  withdrawal  of  such  aait 

WiU  not  be  allowed  against  an  entry  d«r> 
ing  the  pendency  of  a  mle  to  show  caaae 
why  the  same  shoold  not  be  canceled  ite 
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Man  to  submit  final  proof  within  the  stat- 
utory period 102,198 

In  a  hearing  ordered  between  two  settle 
lo  tect  a  qaestioa  of  alleged  priority,  a 
"  preference  right  of  entry  "  is  not  acquired 
as  under  a 250 

Bicht  to  proceed  against  an  entry  not  de* 
feated  by  subeequent  relinquishment,  and 
the  intervenlBg  filing  of  another 625 

Where  the  entryraan,  during  the  pen- 
dency of  suit  on  a  question  of  priority,  files 
a  relhiqnishment,  the  question  at  issue 
abates,  and  the  entryman  has  thereafter 
no  ittteresft  in  the  case,  or  right  of  appeal . .  250 

Prooeedings  at  the  instance  of  an  attorney 
who  is  not  entitled,  under  section  190  R  S., 
to  appear  will  not  be  recognised   25 

During  the  pendoioy  of,  the  entryman 
must  comply  with  the  law 256 

In  passing  uiwn  the  g;ood  Mth  of  the 
claimant,  bis  mental  as  well  as  his  physical 
condition  may  be  considered 160 

In  proceedings  by  the  government,  a 
stranger  to  the  record  will  not  be  alloweil 
to  set  up  an  intoryening  settlement  claim, 
but  must  awaiUthe  disposition  of  the  pond- 
ing action 6W 

May  be  dismissed,  and  the  entryman  al- 
lowed to  submit  the  requisite  supplemental 
proof  in  support  of  his  entry,  where  the 
cliarge  aa  laid  is  not  supported  by  the  evi- 
dence, and  the  entryman's  good  faith  is  ap* 
parent 246 

Must  fisil  if  the  charge  as  laid  therein  is 
not  established  by  a  preponderance  of  the 
eridence 75 

Kighta  under,  not  defeated  by  the  failure 
of  the  local  office  to  act  on  the  application . .  199 

The  goTomment  is  a  party  in  interest, 
but  will  not  on  its  own  motion  cancel  an 
entry  unless  bad  faUh  is  clearly  shown  —  166 

The  withdrawal  of  the  contestent  will  not 
prevent  the  government  trom  considering 
the  evidence,  and  passing  upon  the  righte 
of  the  entryman 166 

HOMKSTBAD. 

Where  the  entryman  dies  prior  to  service 
of  notice,  bis  heirs  and  succeAsors  in  inter- 
est should  be  made  parties  to  the  action  and 
duly  served  with  notice 604 

On  tbe  ground  that  the  entryman  is  not  a 
oitiaon  must  fail  if  declaration  of  intentton 
is  filed  prior  to  the  initiation  of  suit 71 

Moat  fiiil  if,  prior  to  the  initiation  thereof, 
tbe  eotryman,  withoot  actual  or  construct- 
ive notioe  thereof,  cures  the  default  in 
goodfkith 400 

A  charge  of  abandcmraent  is  supported 
by  evidence  showing  failure  to  establish  res- 
!denoo  within  six  months  after  entry 418, 602 

Failure  of  the  wife  to  reside  on  the  land 
until  «fler  notice  of,  does  not  impeach  the 
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good  fsith  of  the  claimant,  where  it  is  ap- 
parent that  her  final  removal  is  in  compli- 
ance with  a  previous  bona  fide  intention  of 
the  claimant  to  make  his  home  on  the  land.  543 

Timber  Culture. 

See  Entry  {ntb-titU  limber  OuUure)  and 
Timber  OuUure. 
Application  to  enter  not  essential  to  the 

validityof 1»9 

A  charge  that  the  entryman  "has  failed  to 
comply  with  the  law*'  does  not  present  any 
fact  for  proof,  and  on  objection   thereto 

should  be  amended 576 

In  proceedings  against  the  entry  of  a  de- 
cedent, the  infant  (sole)  heir,  and  the  guard- 
ian should  be  made  parties  thereto  in  accord- 
ance with  local  procedure 252 

Against  the  claim  of  a  deceased  entryman 
must  show  affirmatively  that  the  proceed- 
ings are  regular,  and  that  the  entryman  or 
his  legal  representotives  have  failed  to  com- 
ply with  the  law 252 

Will  lie  on  a  charge  of  non-compliance 
with  law,  coupled  with  the  allegation  that 
the  pending  suit  of  another  against  the  en- 
try is  colluaive 179 

A  charge  of  relinquishment  is  not  estab- 
lished by  showing  the  execution  of  an  in- 
formal relinquishment  for  the  purpose  of 

securing  the  payment  of  a  note 507 

Must  fall,  if  prior  to  service  of  notice  the 

entryman  cures  his  default 5 

Actual  knowledge  of  an  impending,  will 
not  prejudice  the  claimant  if  his  subsequent 
compliance  with  law  is  in  pursuance  of  a 

previous  bonafidointent 6 

Acte  in  compliance  with  law,  performed 
after  initiation  of,  but  prior  to  service  of  no- 
tice, may  be  accepted  as  indicative  of  good 
faith,  if  not  induced  by  actual  notice  of  the 

pending  suit 189 

Acte  in  compliance  with  law,  performed 
after  initiation  of,  will  not  relieve  the  en  try- 
man  from  the  effect  of  a  default  existing  at 

date  of  contest 428 

If  good  faith  is  apparent,  failure  to  fully 
comply  with  the  law  may  be  excused,  where 
such  failure  is  the  result  of  mistake,  and  an 
effort  is  made  to  cure  the  default  prior  to 

the  initiation  of 259 

Against  an  entry  that  appears  of  record 
through  the  fsUure  of  the  local  office  to  act 
upon  the  relinquishment  thereof,  must  fall 
where  the  party  filing  such  relinquishment 
has  thereafter  complied  with  the  law  in  the 
belief  that  his  entry  of  the  land  has  been 
allowed,  and  the  contestent  begins  prooeed- 
ings with  full  knowledge  of  the  facto 592 

Not  a  good  defense  that  the  default  oc- 
curred through  the  negligence  of  the  entry* 

man's  agent 161 

Must  fail  where  the  non-compliance 
charged  is  the  fsult  of  the  contestant 177 
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Contestant* 

Will  not  be  permittecl  to  take  advantage 
of  hia  own  wrong  and  thus  seonre  a  prefer* 
oioe  right  of  entry 177 

UTo  preference  right  acquired  by,  if  the 
contest  is  not  begun  and  prosecuted  in  good 
faith  to  acquire  title  to  the  land 5 

Who  Ikils  to  appeal  from  a  decision  of  the 
local  office  dismissing  his  contest^  loses 
thereby  the  preferance  right 828 

Who  fails  to  appeal  from  an  adverse  de- 
cision of  the  local  office  is  barred  thereby 
from  asserting  any  further  claim  or  right. .  416 

A  sucoessfbl,  is  entitled  to  thirty  days 
from  the  receipt  of  notice  of  cancellation 
within  which  to  exercise  the  preferi'nce 
right 474 

Failure  to  exeroiae  preference  right 
within  the  statutory  period  after  notice  of 
canoeUatton  defeats  such  right 202 

No  preference  right  can  be  asnerted,  in  the 
presence  of  an  adverse  claim,  by  a  contest- 
ant who  fails  to  make  entry  within  the  stat- 
utory period  after  notice  of  cancellation  .175, 208 

Who  does  not  exercise  his  preference  right 
within  the  statutory  period,  can  not  assert 
the  same  thereafter  in  the  presence  of  ad- 
verse claims,  even  though  he  n^ay  have  be- 
lieved that  his  entry  was  in  fact  of  record, 
and  under  such  belief  had  proceeded  to 
comply  with  the  law 208 

Preference  right  of,  not  defeated  by  a  re- 
linquishment, accompanied  with  an  applica- 
tion to  enter,  filed  after  initiation  of  con- 
test  «5,525 

Who  fails  to  give  his  proper  post-office 
address  can  not  set  up  want  of  notice  of  the 
order  of  cancellation,  as  against  mi  inter- 
vening eutryman  who  has  no  notice  of  any 
defectin^uoh  service..... 574 

Continnance* 

8eeiVa«(io0. 

Costs* 

SeePraeHe§, 

Cultivation. 

See  Final  Ptoqf  (snb-tltle,  Pre-emption). 

Of  a  traot  under  authority  of  a  railroad 
company,  toat  has  no  right  thereto,  confers 
no  right  as  against  others 550 

Decision. 

See  Judgm&nL 

Declaratory  Statement. 

&9tFiUng. 

Deposition. 

See  Evidence, 

Desert  Land. 

See  Alienation,  Entry,  Final  Proof. 

The  natare  and  location  of,  the  means  snd 
CscUitles  for  irrigation,  and  the  rights  of  ad- 
jacent entrymen,  may  be  properly  considered 
in  determining  questions  of  compactness  ..    27 


Land  bordering  on  a  stream  of  water,  and 
that  produces  a  natural  growth  of  grass  in 
paying  quantities,  is  not 206 

Entry. 

See  Alienation^  Applieation^  FinaX  Proqf. 
Gen  SR  ALLY. 

Of  public  land  can  not  be  made  by  an  em- 
p]oy6  of  surveyor-general's  offloe  (G^enersl 
Land  Office) 06,348 

Made  by  one  who  has  accepted  an  appoint- 
ment in  the  local  office,  but  has  not  yet  en- 
tered upon  his  duties,  is  in  violation  of  the 
spirit  of  the  law,  which  prohibits  employes 
of  the  land  office  from  becoming  interested 
in  the  purchase  of  public  land 280 

May  be  canceled  by  the  Department, 
prior  to  issuuice  of  patent,  on  sufficient 
proof  that  the  land  is  not  subject  to  snoh 
appropriation,  or  that  the  entry  is  in  fraud 
of  the  law 484.507 

Of  intervening  claimant  must  be  canceled, 
if^  after  duo  notice,  he  fails  to  show  sufficient 
cause  why  the  adverse  right  of  a  sncoeesAil 
contestant  should  not  be  recognised 474 

Suspension  of,  does  not  relieve  the  land 
fh>m  reservation;  and  during  such  suspen- 
sion the  entry  of  another  can  not  be  al- 
lowed   

DE8RRT  Land. 

That  embraces  some  land  not  anliti^ot 
thereto,  is  not  necessarily  flraudulent 

Will  not  be  disturbed  on  the  ground  that 
the  larger  portion  of  each  smallest  legal  sub- 
division is  nonirrigable,  if  the  reclamation 
shown  is  otherwise  satisfactory,  and  the 
desert  character  of  the  land  is  apparent 277 

Will  not  be  canceled  for  &ilure  to  show 
personal  knowledge  of  the  land,  if  the  entry 
was  allowed  under  an  existing  practiee 
which  did  not  require  snoh  showing 155 

Homestead. 

Validity  of,  is  determined  by  the  flMsta  ex- 
isting at  the  date  it  is  made 314 

Of  a  less  amount  than  that  covered  by  set- 
tlement operates  as  an  abandonment  of  the 
land  not  entered 557 

Tracts  of  land  cornering  on  each  other  are 
not  within  the  rule  of  contiguity  required 
under  the  homestead  law 367 

Second  will  not  be  allowed  to  one  who  has 
perfected  title  under  the  first;  and  such  an 
entry  man  will  not  be  heard  to  allege  that  the 
first  entry  was  in  fisot  illegal  and  fraudulent, 
and  hence  no  bar  to  the  second 507 

May  be  made  under  the  act  of  March  3, 
1889,  section  2,  though  the  olaimant  may 
have  previously  filed  a  soldier's  declaratory 
statement  for  another  tract 3M 

Amendment  of^  allowed  as  against  an  ad- 
verse occupant  who  takes  foroible  posses 
sion  with  full  knowledge  of  the  claimant's 
light 3M 

Of  land  covered  by  the  prior  timber  cul- 
ture entry  of  another  not  of  record,  without 
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aetati  notice  of  ftny  daim  therennder,  is  a 
valid  claim  ihat  will  attaoh  on  relinquish* 
ment  of  the  prior  entry,  and  exclude  the 
riUfht  of  a  contestant  against  said  entry 356 

Erroneously  allowed  for  land  within  an 
Indian  reservation  may  remain  intact  on 
the  release  of  the  land,  and  take  effect  as 
of  date  when  the  land  is  opened  to  settle- 
ment  231 

PRRfiMPnOX. 

Made  without  the  prerequisite  compliance 
with  law  is  illejsal,  aftid  the  entryman  ex- 
hausts his  right  therehy,  uid  can  not  make 
a  second 290 

Aots  performed  after,  only  considered  for 
the  purpose  of  determining  the  claimant's 
good  faith  during  the  period  covered  by  the 
finsl  proof 290 

Married  wom«i  may  make,  with  a  view 
to  equitable  abjudication,  where  the  proof 
shows  that  she  duly  complied  with  the  law 
in  the  matter  of  filing,  residence,  and  im- 
provement prior  to  marriage 866 

Timber  Culturb. 

May  embrace  a  technical  quarter  section 
without  reference  to  its  relation  to  the  en- 
tire section 878 

Within  a  section  containing  a  natural 
growth  of  valuable  timber  is  invalid,  and 
will  be  canceled 600,525 

Made  in  good  ftuth,  of  land  not  strictly 
''devoid  of  timber'*  will  not  be  disturbed 
if  allowed  in  accordance  with  the  depart- 
mental construction  of  the  statute  then  in 
force 426 

Kot  barred  by  the  oooupancy  and  posses- 
sion of  one  who  asserts  no  record  claim  to 
the  land  within  the  statutory  period 800 

Allowance  of,  segregates  the  luid,  even 
though  the  entry  may  not  be  made  of  re- 
cord, and  the  failure  of  the  local  officers  to 
place  the  entry  of  record  will  not  affect  the 
rights  of  the  entryman 856 

Equity. 

Principles  of,  will  protect  one  holding 
under  an  entry,  where  by  mistake  the  pat- 
ent failed  to  describe  the  land  purchased, 
as  against  another  claiming  under  a  subse- 
quent location  of  the  land  made  with  a 
knowledge  of  the  facts 128,389 

Equitable  Adjudicatiou. 

See  Final  Proqf^  Homegtead  {iub-Hile  Gen* 

srotty),  Mining  Olaim,  Private  Entry. 
The  intervention  of  an  adverse  claim  pre- 
dades  action  under  rule  80 59 

Evidence. 

In  a  case  should  be  limited  to  the  charge 
as  laid  in  the  affidavit  of  contest 76 

An  irregularity  in  the  transmission  of 
depositions  may  be  waived  by  agreement  of 
oonnsol — •• •••• 188 
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Failure  to  indorse  the  title  of  the  oaose  on 
the  envelope  inclosing  depositions  does  not 
necessarily  exclude  them  from  considera* 
tion,  in  the  absence  of  apparent  prf^judice  to 
the  interest  of  the  parties 183 

A  technical  olitJection  to  the  regularity  of 
depositions  can  not  be  raised  on  trial  by  one 
who  participates  in  the  examination  of  the 
witnesses,  and  at  such  times  raises  no  ob- 
jections to  the  proceedings 183 

Application  to  take  depositions  on  inter- 
rogatories should  not  be  filed  with  an  officer 
designated  to  take  testimony,  but  when  so 
filed,  and  sent  up  with  the  record,  should  be 
considered  on  the  day  of  hearing 575 

The  affidavit  of  contest  need  not  accom- 
pany an  order  designating  an  officer  to  take 
testimony,  nor  is  it  necessary  that  such  affi- 
davit should  be  in  his  possession 418 

An  officer  designated  to  take  testimony, 
under  rule  85  of  practice,  may  authorise 
any  other  qaalified  officer  to  act  in  his  place .  418 

Want  of  authority  in  an  officer  designated 
to  take  final  proof  will  not  affect  the  validity 
of  testimony  taken  before  him  under  rule 
85  of  practice,  at  the  time  such  proof  is  sub- 
mitted  539 

Testimony  offered  on  final  proof  is  not 
admissible  in  proceedings  ordered  to  test 
the  validity  of  an  Autry,  but  due  weight 
should  be  given  to  the  legal  presumption 
that  the  entry  is  valid 176 

Affidavit  filed  with  an  appeal  to  the  De- 
partment not  received  as,  in  a  contested 
case 568 

Admission  that  the  facts  stated  in  a  spe- 
cial agent's  report  are  true  does  not  extend 
to  a  conclusion  of  said  agent  contained 
therein 402 

Ts^en  at  the  instance  of  an  attorney,  who, 
under  section  190,  R.S.,  was  not  authorized 
to  act  as  such,  wiU  not  be  considered 26 

Stipulation  of  attorneys  as  to  matters  of^ 
is  binding  upon  the  partiee  in  the  abaenoe 
of  misconduct  on  the  part  of  the  prevailing 
party 71 

Not  "obviously  irrelevant  '*  should  not  be 
excluded  by  the  local  office 461 

It  is  not  error  that  a  party  is  not  informed 
of  his  right  to  cross-examine  witnesses 
where  due  opportunity  for  cross-examina- 
tion isaUowed 418 

Failure  of  a  witness  to  sign  his  testimony 
may  be  cured,  where  a  rehearing  is  ordered, 
by  his  signing  the  same,  after  due  examina- 
tion  thereof  and  making  oath  thereto 576 

Reftisal  of  the  entryman  to  testify.  Justi- 
fies an  adverse  conclusion  where  his  good 
faith  is  in  doubt 679 

Filing. 

For  unoffered  land  under  the  act  of  1843 
protected  the  settler  until  the  commence- 
ment of  publlo  sale,  and  this  protection  was 
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not  modified  notil  the  pMMge  of  the  acts  of 

July  14, 1870,  and  March  3, 1871 105 

The  Btatatory  life  of,  haying  expireil  with* 
oat  proof  and  payment,  tiie  presumption 
arieee  that  all  claims  thereonder  are  aban- 
doned  138 

Defeotire  for  want  of  previons  settle- 
ment is  made  good  by  settlement  thereaf- 
ter in  the  absence  of  an  intervening  adverse 
claim 

By  one  foreign  bom,  who  has  not  declared 
his  intention  of  becoming  a  citizen,  becomes 
valid,  if  soch  declaration  is  made  prior  to 
the  intervention  of  an  adverse  right 

For  land  covered  by  the  prior  homestead 
entry  of  another  should  not  be  allowed,  un- 
less the  superior  right  of  the  pre-emptor  is 
shown  on  a  hearing  had  for  that  purpose. . 

Transmuted  to  a  homestead  entry,  under 
which  title  is  perfected,  exhausts  the  pre- 
emptive rights  though  such  filing  is  made 
prior  to  the  adoption  of  the  Bevised  Stat- 
utes  
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By  a  minor,  with  ftill  knowledge  of  his 
disqualification,  who  subsequently  sells  his 
relinquishment,  exhausts  his  pre-emptive 
right « 

Made  in  the  interest  of  another  is  illegal, 
and  must  be  canceled 

▲  pre*emptor  is  not  estopped  from  prov- 
ing that  his  settlement  was  in  fact  made 
at  a  different  and  earlier  date  than  that  al- 
leged in  his  doclaratoiy  statement 

The  right  to  amend,  con  not  be  exeicised 
in  the  presence  of  a  valid  intervening  ad- 
verse claim 

Second,  will  only  be  allowed  where  the 
claimant,  by  reason  of  a  prior  or  adverse 
right,  is  unable  to  perfect  title  under  the 
first 

Second,  will  not  be  allowed  on  the  ground 
that  the  land  included  in  the  first  is  not 
habitable,  unless  it  is  clearly  shown  that  the 
settler  in  exercise  of  ordinary  diligence  was 
unable  to  discover  the  true  character  of  the 
land 
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Made  In  good  faith  by  a  minor,  but  aban- 
doned when  the  fact  of  minority  is  discov- 
ered, is  no  bar  to  a  second 817 

OSAGIE. 

Failure  of  settlor  on  Osage  land  to  make, 
within  three  months  after  settlement  sub- 
jects his  claim  to  any  other  valid  interven- 
ing right 300 

Time  within  which  Osage,  is  required  to 
be  made  will  not  run  where  the  local  office 
is  closed,  and  the  Commissioner  so  directs.  256 

Where  two  claimants  for  Osage  land  are 
each  in  default  in  the  matter  of,  the  one  who 
makes  the  first  has  the  better  right,  sulject 
only  to  defeat  in  case  of  failure  to  submit 
proof  within  aix  months 62,876 


Final  Proof. 

See  Practice  (Sttb-HtU,  Hearing),  Timber  etnd 
BtoneacL 

Genrrally. 

Circular  of  October  91, 1800,  under  the 
act  of  October  1,  1800,  for  the  relief  of  cer- 
tain settlers  on  the  public  lands 408 

The  act  of  May  26, 1800,  authorising  proof 
before  "any  commissioner  of  the  United 
States  circuit  court,"  does  not  change  exist- 
ing provisions  defining  the  place  for  taking 
such  proof 861 

The  circular  of  June  25, 1800  (10  L.D.,  687), 
issued  under  the  act  of  May  96, 1890,  must 
be  construed  to  mean  that  said  act  does  not 
authorise  the  making  of  the  proofs  and  affl- 
davit  mentioned  therein  -before  a  oommia- 
sioner  outside  the  county  and  State  or  dis- 
trict and  territory  in  which  the  lands  are 
situated,  except  whore  the  lands  are  within 
an  unorganised  county 861 

Should  not  be  submitted  for  land  involved 
in  a  pending  contest 449 

The  local  oflice  is  without  authority  to 
accept,  for  land  involved  in  a  case  pending 
on  appeal 589 

Should  not  be  submitted  during  the  pend- 
ency of  adverse  proceedings  instituted  by 
another  to  secure  title  to  the  land  in- 
volved  256,453 

On  a  protest  against,  it  is  a  matter  of  dis- 
cretion with  the  oommlBsioner  whether  a 
hearing  shall  be  ordered 273 

In  proceedings  under  ppotest  against,  the 
commissioner  should  pass  on  the  whole  oase 
as  presented  by  the  record,  including  the 
sufficiency  of  the  proof 409 

In  proceedings  under  protest  of  a  railroad 
company  against,  the  qualifloations  of  the 
settler  at  date  of  settlement  will  be  pre- 
sumed on  appeal  in  the  absence  ot  any  alle- 
gation to  the  contrary  in  the  protest 437 

If  the  protest  by  a  railroad  company 
against,  does  not  raise  any  question  as  to 
the  settler's  citizenship  at  the  date  of  set- 
tlement, the  company  will  not  be  allowed 
to  do  BO  on  appeal 437 

Special  notice  of  intention  to  submit, 
should  be  given  adverse  claiiuanta  of  rec- 
ord, and  proof  submitted  without  such 
notice  requires  republication  with  special 
citation  to  the  adverse  claimant 178 

A  transferee  may  be  accorded  an  oppor- 
tunity to  show  the  qualifications  of  the 
entryman 3 

Mortgagee  may  cure  defect  in,  caused  by 
the  substitution  of  a  witness  by  dne  adver- 
tisement of  the  names  of  the  witnesaea  who 
testified,  and  such  proof  may  then  be  ac- 
cepted in  the  absence  of  protest 581 

When  not  taken  before  the  officer  desig- 
nated, and  the  entryman  refuses  to  respond 
to  further  requirements,  the  transferee  may 
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file  the  oertiflcatea  of  the  officer  designated, 
and  the  one  officiating,  that  no  protent  wa« 
filed  af^ainst  the  entry ;  or,  in  the  absence  of 
•aoh  certificates,  readvertise 266 

Where  no  canse  is  shown  for  failure  to 
submit  on  the  day  fixed  therefor,  bat  the 
local  office  accepts  the  same,  the  entry  may 
be  equitably  confirmed 8 

Where  the  testimony  of  the  witnesses  is 
taken  before  an  officer  not  authorised  by 
statute  to  take  such  proof,  the  entry  may  be 
equitably  confirmed  if  otherwise  regular  and 
in  compliance  with  law 290 

Where  the  officer  designated  is  not  quali- 
fied to  take,  an  entry  may  be  allowed  with  a 
Tiew  to  equitable  action,  if  the  proof  is 
otherwise  regular  and  shows  due  compli- 
ance with  law 539 

Where  taken  at  the  time  and  place  desig- 
natad,  but  not  before  the  officer  named  in 
the  notice,  the  entry  may  be  equitably  oou' 
firmed,  in  the  absence  of  protest 678 

Supplemental  proof  of  residence  may  be 
submitted  where  no  adverse  claims  exist. ..  812 

In  proceedings  under  protest  against,  a 
decision  of  the  local  office  that  the  claimant 
is  entitled  to  make  new  proof  is  not  such  an 
adverse  Judgment  as  will,  in  the  absence  of 
apptial,  defeat  his  right  to  have  the  Judg- 
ment of  the  commissioner  on  the  sufficiency 
of  the  proof  already  submitted 644 

Desert  La^nd. 

Should  be  made  within  three  years  from 
date  of  initial  entry,  even  though  the  official 
snrveys  bave  not  been  extended  over  the 
land 414 

Where  made  prior  to  snrve}',  supplemen- 
tal, without  republication  should  be  required 
after  survey  showing  adjustment  to  the  lines 
of  survey 414 

Where  bot  submitted  within  the  statu- 
tory period,  and  the  delay  is  satisfactorily 
explained,  the  entry  may  be  equitably  cou' 
firmed 27 

If  proof  of  reclamation  is  not  made  within 
the  statutory  period,  the  intervention  of  an 
adverse  claim  defeats  the  right  to  perfect 
the  entry 68 

Should  definitely  show  what  proportion  of 
each  legal  subdivision  has  been  irrigated   58, 246 

Should  show  what  proportion  of  each  legal 
•nbdivision  has  been  irrigated 68 

Homestead. 

In  case  of  discrepancy  between  proof  of 
military  service  submitted  and  the  records 
of  the  War  Department,  the  claimant,  tf  un< 
able  to  explain  the  discrepancy,  must  show 
sufficient  actual  residence  on  the  land  to 
oomplete  the  requisite  period 368 

Osage. 

Where  two  claimants  are  both  in  default 
either  as  to  filing  or  final  proof,  the  superior 
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right  Is  in  the  one  who  first  submits  Anal 
proof 275 

That  the  receiver's  receipt  is  dated  one 
day  beyond  six  months  from  date  of  filing 
will  not  defeat  the  entry,  where  the  proof 
was  made  within  said  period  and  good  faith 
is  apparent A16 

It  may  be  presumed  that  the  first  payment 
was  properly  tendered  where  the  proof  is 
rejected  for  reasons  not  involving  payment, 
and  the  record  shows  full  compliance  with 
law  in  other  respects,  but  is  silent  as  to  such 
tender 396 

PREliMPTION. 

One  who  has  submitted,  under  bis  filing, 
is  under  no  obligation  to  protest  against  the 
proof  of  another  who  subsequently  initiates 
a  claim  for  the  land 449 

New,  can  not  bo  made  by  one  who  has  made 
entry  without  prerequisite  compliance  with 
law 290 

Preemptor  whoelects  to  make,  in  thepres« 
ence  of  an  adverse  claim,  must  abide  the  re- 
sult thereof,  and  submit  lo  an  order  of  can- 
cellation if  compliance  with  law  is  not 
shown 888 

Delay  in  making  payment  will  not  defeat 
an  entry  allowed  prior  to  the  regulations  re- 
quiring proof  and  payment  to  be  made  at 
the  same  time 66 

Where  not  made  before  the  local  office, 
and  the  delay  in  payment  is  explained,  ad- 
ditional proof  of  non-alienation  is  not  re- 
quired, if  it  appears  that  the  law  had  been 
complied  with  up  to  the  date  of  proof  and 
the  entryraan  had  not  then  sold  or  agreed 
to  sell  the  land 66 

Showing  as  to  improvements  not  gov- 
erned by  specific  statutory  requirements, 
but  must  be  such  as  to  indicate  good  faith  .  172 

That  shows  brealsing  and  use  of  the  land 
for  grazing  purposes,  is  sufficient  as  to  cul< 
tivation,  where  the  land  is  suitable  only  for 
pasturage 686 

IIearin§r« 

See  Praetiee, 

Homestead. 

See  Entry,  Final  Proofs  Mineral  Land, 

Generally. 

Rights  acquired  by  settlement,  not  de- 
feated by  subsequent  town  site  settlement.  830 

Where  the  entryraan  in  good  faith  culti- 
vates and  improves  the  land,  but  dies  with- 
out having  established  residence  thereon, 
the  widow  may  show  lier  resilience  on  the 
land  and  connection  with  the  claim  with  the 
view  to  equitable  action 235 

Right  not  Impaired  by  the  fact  that  it  wss 
initiated  pending  tlie  issuance  of  final  cer- 
tificate on  preemption  proof  previously 
submitted  by  the  claimant  in  due  com- 
pliance with  law 182 
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Bight  not  Titiated  by  the  fact  that  the 
land  entered  coDtaLns  a  stone  quarry,  and 
that  the  entryman  was  aware  of  snoh  fact 
at  date  of  application^  if  good  faith  is  other- 
wise apparent 144) 

A  setUer  in  good  faith  who  is  subsequently 
appointed  register  before  the  land  is 
opened  to  entry  is  entitled  to  perfect  his 
dalm  under  section  2287,  B.  S.,  the  same  as 
though  it  had  been  initiated  by  an  applica- 
tion toenter 18 

Section  2287,  B.  S.,  authorizes  the  perfec- 
tion of  a  pending  claim  through  payment  for 
the  land,  and  not  through  a  constructive 
reaidence  thereon 18 

Bight  can  not  be  acquired  by  an  Indian 
who  ]^D tains  the  tribal  relation 57 

The  language  in  section  2,  act  of  Septem- 
ber 29,  1890,  authorizing  a  "second*  home- 
stead entry "  refers  only  to  those  who  had 
theretofore  made  such  entry  but  failed  fh>m 
any  cause  to  i>erfect  the  same 825 

Act  of  Junk  15, 1880. 

Bight  of  pnrohaae  suspended  by  the  ini- 
tiation of  a  contest 261 

Allowance  of  cash  entry  during  the  pend- 
ency of  a  contest  is  an  error  that  can  only  be 
raised  on  behalf  of  the  successful  contest- 
ant  698 

Bight  of  purchase  defeated  by  interven- 
ing claim  where  the  applicant  falls  to  ap- 
peal in  time  flrom  the  rejection  of  his  appli- 
cation   570 

Failure  of  the  homesteader  to  comply  with 
the  law  in  the  matters  of  settlement  and 
residence  does  not  affect  his  right  of  pur- 
chase  482 

Cancellation  of  the  original  entry  no  bar 
to  purchase  under  the  act 418 

Personal  affidavit  not  required  of  the  orig- 
inal entryman  where  he  applies  to  pur- 
chase and  the  duplicate  receipt  is  with  the 
record « 555 

Cash  entry  allowed  on  the  affidavit  of  the 
entryman's  attorney  will  not  be  disturbed 
where,  after  transfer  of  the  land,  the  entry- 
man  refhses  to  make  the  affidavit  required 
by  the  regulations 587 

Additionai.. 

Under  the  act  of  March  3, 1879,  an  entry 
can  not  bo  maintained  by  acts  of  entry  man's 
tenant  in  the  matterof  residence,  occupuicy, 
and  cultivation 412 

Application  to  make,  under  section  8.  act 
of  March  2, 1889,  may  be  presented  by  one 
who  has  commuted  for  part  of  the  land  cov- 
ered by  a  fonner  entry. 1 804 

Commutation. 

Bight  of,  dependent  upon  prior  compliance 
with  the  h'jmest«ad  law 235,312 

One  who  snbmits  proof  for  part  of  the  land 
covered  by  his  original  entry  exhausts  his 
right  thereunder,  but  may  apply  for  addi- 


tional entry  under  section  8,  act  of  March 
2,1880 864 

SOLDIKRS. 

Declaratory  statement  can  not  be  filed  for 

nnsurveyed  land 88 

.  Filing  a  declaratory  statement  does  not 
exhaust  the  right  of  entry  under  the  act  of 
March2, 1889 884 

If  a  declaratory  statement  is  illegal  be- 
cause filed  while  the  claimant  is  residing  on 
a  preemption  claim,  such  illegality  may  be 
cured  by  subsequent  entry  under  the  filing, 
after  submission  of  preSmption  proof,  and 
in  the  absence  of  any  intervening  right 288 

Illinois. 

See  8toamp  Land, 

I  m  provements. 

See  Prumption. 

Indemnity. 

See  Raiiroad  Grant,  ftftool  Land, 

Indian  fjands* 

Members  of  the  dUsen  band  of  Pottawat- 
omies  may  elect  whether  they  will  take  allot- 
ments under  the  act  of  May  23, 1872,  or  Feb- 
ruary  8,  1887 183 

New  selections  may  be  allowed  under  the 
act  of  Mky  28, 1872,  in  lieu  of  allotments 
pending  thereunder  and  uuperlected  at  the 
passage  of  the  acts  of  March  1  and  2. 1889, 
and  certificates  therefor  may  Issoe  on  the 
payment  of  the  sum  per  acre  originally 
given  by  the  United  Slates 108 

AUctmentf)  provided  for  prior  to  tho  act 
of  1887  not  necessarily  confined  to  the  terms 
of  the  prior  act 107 

Agricultural  lands  formerly  within  Sioux 
Beservation  must  be  disposed  of  under  the 
homestead  law 231 

OSAQB. 

See  FiUnQt  Final  Proof, 

Purchaser  of,  mnat  be  an  actual  settler. .  269, 

818. 27S 

Where  two  claimants  for,  are  both  in 
default,  either  as  to  filing  or  final  proof 
and  payment,  the  superior  right  most  be 
accorded  to  the  one  who  first  snbmite  final 
proof. 275 

A  single  woman  who  has  the  qnalifloa- 
tions  of  a  preSmptor,  and  after  due  oompli- 
ance  with  law  and  submission  of  final  proof 
marries,  is  not  by  such  marriage  deprived  of 
the  right  to  have  her  entry  allowed S86 

The  purchaser  ot  must  show  that  he  ia  an 
actual  settler  by  residence  following  the  al- 
leged act  of  settlement,  and  the  proof  ro- 
qniredof  such  ikct  is  no  less  in  degree  than 
that  required  under  the  preSmption  law  . . .  21C 

The  provisions  of  section  2285,  B.  8.,  d* 
not  exempt  tho  settlers  named  therein  from 
the  specified  rebtrlctlons  of  the  ]  reSraption 
Jaw,  except  as  to  lands  held  by  settlemeikt 
on  May  9,  1872,  and  the  purchase  of  audh 
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lands  ezhansta  the  prrSmptive  right,  eHher 
as  to  Osage  or  other  land 372 

Sottlement  on,  sabsequcnt  to  the  act  of 
May  9, 1872,  does  not  aathorise  tbe  purchase 
thereof,  if  prior  thereto  the  settler  had  per- 
fected an  entry  of  such  land '  872 

One  who  qnits  or  abandons  residence  on 
his  own  land  to  reside  on  Osage  land  in  the 
same  State  is  disqualifled  to  purchase  said 
hind 164 

Beqnirement  as  to  six  months'  rosidcnce 
prior  to  final  proof  not  applied  with  the 
same  rigor  to  settler  on  Osage  land  as  to  a 
preBmptor  of  other  land,  bat  the  acts  of 
such  settler  mnst  show  clearly  an  intention 
of  making  the  land  his  home 302 

Settlement  and  occupancy  of,  do  not  se* 
cure  the  right  of  purchase  if  such  acts  were 
not  with  the  intention  of  taking  the  land 
for  a  home 4 268,319 

Otok  and  Missouri  a. 

The  settlement  required  of  a  purchaser 
must  be  in  good  faith  and  permanent  in  char- 
acter   646 

Instrnctions  and  circulars. 

See  tahUM  of^  and  circulars  cited  and  eon- 
ttrtted,  page  zvu. 

JTud^ment. 

An  order  of  oanoellatlon  based  on  the  re- 
port of  a  special  agent  can  not  be  treated 
as  final  if  the  record  does  not  ahow  notice 
of  such  action  dnly  served  upon  the  entry- 
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Inrisdiclion. 

See  Be*  Judicata. 

Of  the  oomtuissioner  to  render  a  decision 
on  the  whole  record,  where  he  has  ordered  a 
rehearing,  not  affected  by  the  actioa  of  the 
local  oflBce  on  the  evidence  submitted  at  such 
rehearing. 199 

Commissioner  has  no  authority  to  enter- 
tain an  appeal  from  the  action  of  the  local 
oflBoe  on  claims  presented  under  the  Vigil 
and  St.  Vrain  grant,  as  the  ntatute  in  such 
case  directs  that  said  claims  shall  be  estab- 
lished to  tbe  satisfaction  of  said  office,  and 
does  not  provide  for  an  appeal  therefrom  . .  226 

Land  Department* 

Employes  o^  may  not  enter  public  lands. 
Circular  of  September  15,1890 348 

Clerks  in  the  office  of  the  sarveyor-general 
are  clerks  or  employ6s  in  the  general  land 
office  within  the  meaning  of  section  452  R.  S., 
and  therefore  disqualified  to  enter  public 
Und 96 

Local  Office. 

While  closed,  time  will  not  ran  as  .i gainst 
applicants  for  public  laud  if  ihe  Commissioner 
8o  directa- 256 
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mineral  I«and. 

A  segregation  survey  at  the  expense  of  the 
agricultural  claimant  may  be  directed,  where 
his  claim  includes  land  of  mineral  character, 
covered  by  a  previous  mineral  location..  409 

The  Department  retains  Jurisdiction  to 
oonsider  and  determine  the  character  of  land 
claimed  under  the  mineral  laws  nntil  the  is* 
auanoe  of  patent 240,441 

Proximity  of  land  to  coal  veins  will  not 
alone  warrant  the  conclusion  that  it  is  min- 
eral in  character 462 

Mineral  character  of  land  as  a  present  fact 
must  be  shown  to  support  the  conclusion 
that  the  land  is  such,  when  not  so  returned.  462 

Beport  of  a  special  agent,  made  prior  to  the 
act  of  ICarch  3, 1883,  that  land  is  valuable  for 
coal,  exdndes  such  land  from  subsequent 
homestead  entry  until  after  public  offering 
(Ala.) 647 

Land  reported  valuable  for  ooal  prior  to 
the  act  of  1883,  but  covered  by  a  homestead 
entry  at  date  of  the  act,  becomes  subject 
thereto  on  the  cancellation  of  the  entry 
<Ala.) .*.  647 

Additional  homestead  entry  of  land  re- 
ported valuable  for  coal  prior  to  the  act  of 
March  3, 1883,  can  not  be  allowed  until  after 
public  offering  (Ala.) 657 

Iflinin§r  Claim. 

Application  will  not  be  allowed  if  the 
mineral  character  of  the  land  does  not  satis- 
factorily appear 563 

Placer  application  will  not  be  allowed  if 
the  evidence  does  not  show  as  a  present  fact 
the  placer  character  of  the  land 441 

A  citizen  of  the  United  States,  acting  in 
the  interest  of  a  foreign  corporation,  can 
not  make  a  mineral  entry  for  the  benefit  of 
such  corporation 425 

Application  to  make  entry,  held  without 
action  during  the  absence  of  the  register, 
reserves  the  land  covered  thereby  until  final 
action  thereon 212 

Entry  made  during  the  existence  of  an- 
other entry  for  the  same  tract  is  irregular, 
bat  may  l>e  allowed  to  stand  on  the  cancel- 
lation of  the  previous  entry 120 

A  decision  cancelling  an  entry  "without 
prejudice  to  the  claimant's  proceeding  ds 
novo,  in  a  regular  manner,'*  is  in  effect  only 
a  permit  to  the  claimant  to  renew  his  ap- 
plication, subject  to  adverse  rights 120 

The  publication  of  an  application  in  a 
weekly  paper  requires  ten  insertions 457 

Where  the  publication  is  made  under  a 
former  piactice  that  recognized  nine  inser- 
tions in  a  weekly  paper  as  sufficient,  the  en- 
try may  be  eqnitably  confirmed  in  the  ab- 
sence of  an  adverse  claim 457 

In  case  of  protest  against  an  application, 
the  local  office  is  authorized  to  order  a  hear- 
ing to  detertaine  the  character  of  tbe  land, 
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and  wbether  there  has  been  dae  oomplianoe 
withlftw 214 

The  failure  of  an  af^eut,  ^ho  files  an  ad- 
verse claim,  to  famish  therewith  proof  in 
oorroboration  of  his  sworn  statement  of 
aathority,  will  not  defeat  the  right  of  the 
adverse  claimant  to  have  the  controversy 
settled  in  the  courts 150 

An  adverse  claim  will  be  recognised  as 
filed  within  time,  if  such  filing  is  in  accord- 
ance with  the  ro/;alations  then  in  force 391 

Failure  to  prosecute  an  adverse  claim,  or 
in  other  manner  assert  a  right  a^iainst  a 
known  pending  application,  ia  conclusive  as 
against  the  existence  of  such  right 8 

The  local  o£Sce  has  no  authority  to  allow 
an  entry  during  the  pendency  of  adverse 
Judicial  proceedings    150 

Judicial  proceedings  instituteif  outside  of 
the  authority  of  section  2326  R  S.,  can  not 
affect  departmental  action  on  an  application 
for  patent S 

No  action  con  be  taken  In  the  Land  De- 
partment on  an  application  for  patent  dur- 
ing the  pendency  of  adverse  judicial  pro* 
ceodings 891 

The  relinquishment  by  the  applicant  of 
the  iMid  originally  in  conflict,  does  not  > 
authorize  the  Land  Department  in  reas- 
suming  jurisdiction,  during  the  pendency  of 
judicial  proceedings  by  an  adverse  claimant, 
who  has  been  permittoii  in  such  proceedings 
to  amend  so  as  to  embrnce  a  larger  quantity  ■ 
of  land  than  was  included  in  the  original 
adverse  claim 391 

Individual  rights  of  an  applicant  are  not 
waived  by  his  executing,  as  president  of  a 
company,  an  agreement  reco;{nizing  inter- 
ests adverse  to  said  company 8 

Entry  may  be  referred  to  the  board  of 
equitable  acUudioation  where  the  published 
notice  of  application  is  not  as  explicit  in  the 
matter  of  description  (connecting  line)  as  the 
notice  posted  on  the  claim 234 

The  surface  rigbt  is  an  adjunct  of  the  lode 
claim,  and  can  not  extend  beyond  the  point 
where  the  lode  intersects  the  exterior  line 
of  a  senior  location 236,250 

Where  several  claims  are  embraced  within 
one  application,  the  annual  work  required 
by  statute  may  be  done  on  one  of  such  claims 
for  the  common  benefit  of  the  claims  covered 
by  the  application 8 

The  use  and  occupancy  of  laud  for  the 

maintenance  of  purapin<;  works,  necessary 

to  the  oporation  of  a  lode  mine,  is  such  a  use 

as  will  authorize  entry  of  the  land  as  a  mill- 

•  site 338 

Mill-site  location  not  made  for  the  use  or 
occupancy  of  the  applicant,  but  for  the 
benefit  of  another  can  not  be  passed  to  pat- 
ent  561 

misdescription. 

See  Patent,  Equity. 
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nraturalization. 

Of  the  father,  during  the  minority  of  the 
son,  inures  to  the  benefit  of  the  latter  and 
makes  him  a  citizen ^ 578 

IVoCicc. 

See  Practice  (sub-title  Notice). 

Obiter  dicta. 

Department  not  bound  by  the  expression 
of  an  opinion  in  a  matter  not  needful  to  the 
determination  of  the  question  actually  in- 
volved  244 

Occupancy. 

See  Pottession. 

Officer. 

Mistake  of,  should  not  prejudice  the  rights 
of  an  applicant  for  public  land • 191 

Failure  or  refusal  of  the  local  officers  to 
properly  discharge  a  duty  will  not  defeat  a 
right 218,356 

Oiclahonia. 

Townoite  circular  of  July  10,  1800 24 

Townsite  circular  of  July  18, 1890,  comma- 
ted  homestead 68 

Public  lands  in,  general  circular  of  Joly 
21,1890 79 

The  act  of  March  2, 1889,  opening  to  set- 
tlement and  entry  the  Territory,  as  limited 
by  the  third  proviso  of  secUoa  18,  of  said 
act,  prohibits  any  one  from  entering  said 
Teiritory,  prior  to  the  hour  fixed  by  proc- 
lamation,  with  the  intention  of  settlement 
on  any  part  thereof 330 

Ko  permission  to  be  within  the  Territory 
by  virtueof  special  employment  therein  can 
be  granted,  as  against  the  express  terms  of 
the  act  of  1889 330 

One  who  is  permissibly  within  the  Terri- 
tory prior  to  the  opening  thereof,  and  seeks 
to  take  advantage  of  his  presence  therein, 
has  "entered  and  occupied"  the  same  in 
violation  of  the  statute,  aud  is  disqualified 
to  enter  any  of  said  lands,  or  acquire  any 
right  thereto 330 

Osa§re  Land. 

See  Indian  Land*,  Filing,  Final  Proof, 

Otoe  and  JUissouria  Indian 
Land. 

See  Settlement,  Indian  Landt. 

Patent. 

Suit  to  set  aside,  will  not  be  advised  in 
the  absence  of  a  specific  showing  sufiiclent 
tojustify  such  action —    82 

May  issue  to  correct  a  mistake  in  the 
description  of  the  land 123 

Misdescription  in  final  certificate  and.  will 
not  defeat  the  right  of  the  purchaser  to  the 
land  actually  covered  by  the  sale  and  pur- 
chase, or  render  such  land  subject  to  the  en- 
try of  another 123.389 


moiBx. 


645 


Paga 
Certification  equivalent  to,  where  patent 
is  not  T(*qaired  by  statute,  ami  tlie  validity 
thereof  can  only  be  questioned  in  the  courts  475 

Hearing  may  be  ordered  to  detiTmine 
whether  suit  to  vacate,  should  bo  advised . .  500 

Payment. 

Time  extended  Tor,  in  case  of  failure  of 
crops,  circular  of  October  27, 1890 417 

Possession. 

And  occupancy  of  public  lands  for  the 
purpose  of  working  a  stone  quarry  thereon, 
confers  no  right  as  against  the  United 
States,  or  others  haviuj;  a  valid  claim  under 
its  laws  140 

Practiee. 

See  OowUtt,  Evidence,  Judgment,  JurUdietion, 
Ret  Judicata. 

Generally. 

The  General  Land  Office  should  follow  the 
rulings  of  the  Department  in  the  disposition 
of  oases  that  fall  within  such  rulings 174 

When  witnesses  are  examined  by  the  lo- 
omI  officers  their  finding  of  facts  where  the 
testimony  is  conflicting  is  entitled  to  spe- 
cial consideration 409.442,490 

Concurring  decisions  of  the  local,  and  gen- 
eral land  offices,  as  to  questions  of  fact,  are 
generally  accepted  as  conclusive  by  the  De- 
partment  where  the  evidence  is  conflicting  321, 

344,409,426,413,400 

The  rule  as  to  the  effect  of  concurring  de- 
cisions below  is  not  followed  by  the  Depart- 
ment in  questions  of  Uw 420 

The  Department  will  not  render  an  opin- 
ion in  a  hypothetical  case 511 

Record  of  proceedings  in  the  local  office 
should  show  with  exactness  the  dates  when 
papers  are  filed  or  action  taken 117 

Sworn  statement  of  attorney,  disclosing 
the  interests  of  nn  intervener,  must  contain 
a  full  showing  of  his  means  of  his  knowledge, 
and  snob  facts  as  will  affirmatively  show  tliat 
the  party  seeking  to  intervene  has  a  present 
interest  in  the  matter  involved 305 

Motion  to  dlsmibs  should  not  be  filed  with 
an  officer  designated  to  take  testimony,  but 
when  so  filed  and  sent  up  with  the  record 
should  be  considered  on  the  day  of  hearing.  575 

Proceedings  on  the  report  of  special  aj;ent  170, 

278,311,369,462,507,570 

Amendment. 

Of  an  application  for  certiorari,  denied  for 
want  of  formality,  can  not  be  allowed 3 16 

Appeal. 

See  Juriedietion. 

WUl  not  lie  from  an  interlocutory  order  of 
the  local  office 84 

Should  betaken  from  the  original  decision 
and  not  from  the  refusal  to  grant  a  rehear- 
ing   260 

Regularly  taken  should  not  be  dimisscd . .  235 
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An  attorney  who  advances  money  for  the 
prosecution  of  a  contet»t  is  not  entitled  to  the 
right  of,  if  the  suit  is  dismissed 65 

By  attorney  on  behalf  of  deceased  client 
without  effect  604 

TVl^eD  filed  from  a  decision  of  the  General 
Lond  Office,  removes  the  case  from  the  Ju- 
risdiction of  that  offico  140,409 

Rights  lost  by  failure  to 416,570 

If  not  taken  from  the  rejection  of  an  ap- 
plication to  contest  an  entry,  all  rights  are 
lost  thereunder 179 

In  the  absence  of,  and  no  reason  shown 
therefor,  the  Department  will  not  undertake 
to  review  a  decision  of  the  General  Land  Of- 
fice   101 

Failure  to  appeal  from  tho  rejection  of  an 
application  does  not  impair  tbe  claim  of  the 
Mpplicant  if  ho  is  not  informed  of  tbe  right 
of  appeal 191 

By  one  not  a  party  to  the  record  will  not 
be  entertained  in  the  absence  of  due  show- 
ing as  to  the  nature  of  the  interest  claimed 
by  the  intervening  appellant 499 

Validity  of,  from  the  local  office  will  not  be 
cohsidored  b}*^  the  Department  where  the 
case  is  submitted  on  its  merits  to  the  Gen- 
eral Land  Office,  and  without  objection  to 
its  jurisdiction 630 

Time  for  filing  from  decision  of  Commis- 
sioner bo^iiiA  to  run  from  the  date  tliat 
service  is  first  made,  whether  it  be  upon 
the  party  himself  or  upon  his  attorney, 
either  local  or  resident  in  Washington 439 

In  all  cases  where  held  defective  by  the 
General  Laud  Office  the  case  should  be 
transmitted  to  the  Department  and  the  h't- 
t«r  of  transmittal  should  spociflcally  desi;^- 
nate  wherein  the  appeal  is  defective 48 

Failure  of  the  Commissioner  to  return  un- 
der rule  82  an  appeal  defective  for  want  of 
notice,  does  not  relieve  the  Departmnnt 
from  the  necessity  of  dinmissing  the  same 
on  account  of  said  defect,  if  the  time  allowed 
for  appeal  and  nqtice  has  expired 376 

In  the  absence  of,  a  decision  of  the  local 
office  contrary  to  existing  laws  and  regu- 
lations may  be  corrected  by  the  Commis- 
sioner  396,407 

In  the  absence  of,  the  decision  of  the  local 
office  is  final  as  to  the  facts,  and  will  not  be 
distnrlKid  by  the  Comniiiisioner  except  under 
Rule  48 300 

Specifications  of  error  should  clearly  and 
concisely  designate  the  errors  alleged 214 

Will  be  dismissed  if  there  is  no  proof  that 
a  copy  of  the  appeal  and  specifications  of  er- 
ror was  set  ved  on  the  opposite  party 48 

Will  not  be  considered  in  the  absence  of 
proper  service  of  notice  thereof  on  the  oppo- 
site party 249.385 

There  is  no  prescribed  form  of  words  to 
be  used  in  giving  notice  of,  and  to  serve  the 
appellee  with  a  true  copy  thereof  is  suffi- 
cient notice  406 
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The  words  "  eervioe  accepted  "  indorsed 
on  the,  by  the  attorney  of  appellee,  imply 
service  of  notice  accepted,  and  the  acknowl- 
edgment of  the  receipt  of  "  copy  "  thus  in- 
dorsed implies  that  such  copy  is  of  the  pa- 
lter ro  indorsed 406 

Will  not  bo  entertained  if  a  copy  thereof 
is  not  served  apon  the  opposite  party  within 
the  prescribed  period 385 

Taken  from  a  decision  holding  an  entry 
for  cancellation,  on  acoonnt  of  the  adverse 
claim  of  another,  wUl  not  be  ent«rtained  in 
the  absence  of  due  notice  to  snoh  adverse 
claimant 375 

Fiom  the  rejection  of  an  application  to 
enter  will  not  be  entertained,  in  the  absence 
of  notice  to  an  adverse  claimant  of  record . .  621 

Will  not  be  dismissed  on  the  ground  that 
a  copy  thereof  was  not  served  in  time  on 
the  opposite  party,  if  the  record  does  not 
show  when  notice  of  the  decision  was  served 
on  theappellant 40 

From  a  decision  holding  an  entry  for  can- 
cellation waived  by  a  subsequent  applica- 
tion for  repayment  of  the  purchase  money . .  624 

CONTINTJANCK. 

Of  a  case,  from  day  to  day,  with  the  knowl- 
edge and  consent  of  the  parties,  preclades 
subsequent  objection  to  such  action 346 

Costs. 

Under  rule  55  each  party  must  pay  the 
cost  of  taking  the  testimony  of  his  own  wit- 
nesses, both  on  direct  and  cross-examina- 
tion   388 

Hearing. 

Discretionary  with  the  Commissioner 
whether  he  will  order  a,  on  protest  filed 
against  final  proof 273 

Refusal  of  the  Commissioner  to  order,  on 
protest  against  final  proof,  will  not  be  dis- 
turbed if  snch  action  does  not  amount  to 
the  denial  of  aright 307 

Application  for,  addressed  to  the  Secre- 
tary, calls  for  the  exercise  of  his  discretion- 
ary authority,  and  he  should  therefore  be 
fully  informed  as  to  all  facts  connected 
with  the  subjoot-matter 349 

Ordered  by  the  Department,  is  not  af- 
fected by  the  circular  instractions  of  May 
15, 1889,  isflued  to  special  agents  by  the  Gen- 
eral Land  Office,  directing  the  suspension  of 
proceedings  wherein  it  is  bulieved  that  the 
government  will  not  be  able  to  sustain  the 
charge  against  the  entry 869 

Notice. 

See  Appsal  {svpra). 

Questions  ftfllocting  the  suflBclency  of,  can 
only  be  raised  by  the  defendant,  or  one 
claiming  under  him 199 

A  defendant  wiio  appears  generally,  with- 
out objection  to  the  sufiiciency  of,  can  not 
raise  such  question  after  Judgment 418 


l^asre- 

Ol^ection  to  the  sufficiency  of,  waived  by 
general  appearance 198 

One  who  admits  the  service  of,  and  ap- 
pears generally  without  allegation  of  pr^n- 
dice,  can  not  plead  a  defect  therein 269 

Of  a  contest  should  recite  the  charges 
contained  in  the  affidavit  of  contest,  but 
will  not  be  regarded  as  defective  if  it  shows 
a  snfiicicnt  allegation  to  support  a  judg- 
ment of  cancellation. 418 

Of  contest  may  be  signed  by  one  or  both 
of  the  local  officers 418 

Of  contest  not  invalidated  by  the  omis- 
sion of  the  register  to  affix  to  his  signature 
thereto  his  official  designation 200 

Of  contest  on  resident  defendant  by  reg- 
istered letter,  not  authorized 604 

Publication  of,  without  an  affidavit  as  the 
basi.i  therefor,  confers  no  Jurisdiction  upon 
thelocaloffice 315 

By  publication  defective  for  want  of  copy 
by  registered  letter  is  not  made  good  by 
subsequently  mailing  such  notice,  without 
new  posting  and  publication 433 

In  an  affidavit,  filed  as  the  basis  for  an  or- 
der of  publication,  which  sets  forth  that 
the  defendant  is  i«ot  a  resident  of  the  State, 
and  personal  service  can  not  be  made,  it  is 
not  necessary  to  show  what  efforts  have  been 
made  to  secure  personal  service 261 

Of  a  decision  by  mail,  whether  by  regis- 
tered or  unregistered  letter,  will  not  bind 
the  party  to  be  served,  if  such  notice  fails 
to  reach  him 574 

Of  a  decision  by  unregistered  letter  is  not 
-  sufficient  evidence  of  service 261 

Of  a  decision  can  not  be  given  verbally  . .  261 

Of  a  decision  to  an  attorney  of  record  is 
notice  to  the  party  he  represents 894 

Failure  to  receive,  of  a  decision  can  not 
be  set  up  by  one  whose  own  laches  has  pre- 
vented service  in  the  manner  proscribed.. .  574 

Of  cancellation  to  the  attorney  of  a  sno- 
cessfnl  contestant  is  notice  to  the  contest«nt  202 
Rkhearing. 

Commissioners'  discretion  in  ordering, 
will  not  be  controlled  by  the  Department, 
in  the  absence  ot  an  apparent  abuse  of  dis- 
cretionary authority 200 

Acquired,  where  the  record  is  indefinite 
and  it  can  not  be  determined  therefrom 
whether  the  defendant  had  due  notice  of 
the  day  set  for  the  hearing 117 

An  allegatiou  of  additional  evidence,  not 
newly  discovered,  made  for  the  first  time  on 
review  comes  too  late  to  Justify...:. —  B65 

Will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  where  due  diligence  is 
not  shown  in  making  known  the  alleged 
discovery,  and  taking  action  thereon 618 

Application  for,  on  the  ground  of  newly 
discovered  evidence,  should  be  supported  by 
the  affidavits  of  the  persona  by  whom  the 
applicant  expects  to  prove  the  alleged  addi- 
tional facts • 618 
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ITUlare  of  the  »pplioMit*s  attorney  to 
properly  oondact  the  oaee  does  not  furnish 
ground  for 018 

When  granted,  the  ease  is  generally  tried 
d$  novo^  snd  the  petitioner  in  such  case  will 
not  be  heard  to  oomplain  of  former  proceed- 
ings therein  however  defective  they  may  be.  819 

In  proceedings  by  the  government 
against  an  entry  held  by  a  transferee  the 
entryman  is  not  entitled  to,  on  the  ground 
that  he  was  not  served  with  notice  of  such 
proceediD^^  and  the  orders  made  there- 
under, where  he  appears  as  a  witness  for  the 
government  and  sets  up  no  rights  under  the 
entry 811 

Rkvikw. 

Motion  for,  must  be  accompanied  by  affi- 
davit that  the  request  is  in  good  faith  and 
not  for  the  purpose  of  delay 623 

On  motion  for,  the  specifications  of  error 
most  be  definite,  and  clearly  set  forth  the 
facts  or  issues  on  which  a  ruling  is  desired.      8 

In  the  absence  of  sufficient  reason  shown 
a  motion  tot,  will  not  be  considered  if  not 
filed  in  time 511 

Reversal  of  ooncnrring  decisions  of  the 
local  office.  General  Land  Office,  and  the 
Department,  on  a  finding  of  fact,  not  justi- 
fied except  on  a  strong  and  clear  showing. .  618 

Will  not  be  granted  on  the  application  of 
a  transferee  unless  it  is  made  to  appear 
that  the  entryman  is  entitled  to  be  heard. .  623 

Motion  for,  filed  by  a  transferee  must  set 
up  facts  sufficient  to  show  that  he  is  enti- 
tled to  such  hearing. . . liM 

Petition  for  re*review  wiU  not  be  enter- 
tained unless  it  sets  up  new  matter  for  con- 
sideration  814,849.480 

Application  for,  which  calls  for  the  exer- 
cise of  the  supervisory  authority  of  the  Sec- 
retary on  behalf  of  a  stranger  to  the  record, 
will  not  be  entertained  where  such  appli- 
cant can  assert  his  rights  through  regular 
proceedings,  instituted  for  that  purpose  —  403 

Preemption* 

See  Entry,  FiHng,  Final  Proof,  Indian  Lands, 

Bight  and  extent  ot^  determined  by  set- 
tlement      72 

Law  in  the  States  admitted  into  the  Union 
by  tbe  act  of  Febniary  22. 1890,  not  repealed 
by  section  17  of  said  act 807 

Right  ot  exhausted  by  transmutation  ...  322 

Right  of,  exhausted  by  an  entry  made 
without  requisite  complianoe  with  law 290 

Defttult  in  compliance  wiUi  the  require- 
ments of  the  law  can  not  be  cured  after  en- 
try  290 

Cli^m  initiated  and  maintained  in  the  in- 
terest of  another  is  illegal,  and  the  filing 
thereunder  must  be  canceled 648 

Right  of,  not  defeated  by  &llure  to  make 
proof  and  payment  prior  to  a  day  erro- 
neously appointed  for  the  public  offering 
of  the  land,  where  such  tract  on  the  dis- 


covery of  the  error  is  subsequently  with- 
held fh>m  sale  445 

No  right  of,  is  acquired  by  settlement  on 
reserved  land,  and  if  the  settler  dies  while 
the  land  is  under  reservation  his  heirs  have 
no  right  thereto  that  can  be  perfected  under 
section  2260  R.  S.  after  the  land  Is  restored 
to  the  public  domain 477 

Lands  chiefly  valuable  for  timber  may  be 
taken  under  the  preemption  law  if  the 
claimant's  good  faith  is  clearly  manifest.     7 

In  determining  the  good  faith  of  a  claim 
asserted  for  lands  subject  to  entry  under 
the  timber  and  stone  act  of  1878  the  charac- 
ter of  the  land  may  be  properly  considered.  145 

Requirements  with  respect  to  settlement, 
residence,  and  improvement  applicable  to 
lands  formerly  embraced  in  the  Fort  Lamed 
MillUrj' Reservation 290 

Improvements  required  of  the  settler  are 
not  specified  by  statute,  but  must  be  such 
as  to  indicate  good  fdith 172 

Temporary  removal  of  the  preSraptor 
from  land  of  his  own  will  not  take  the  claim 
out  of  the  second  inhibitory  clause  of  sec- 
tion 2260  R.S 589,658 

Price  of  I^and. 

See  PtMie  Land, 

Private  Claim. 

The  right  to  indemnity  under  section  8, 
act  of  June  2,  1868,  does  not  exist  if  the 
claim  under  which  such  right  is  asserted 
was  satisfied  by  location  prior  to  the  pas- 
sage of  said  act  147 

"Patent"  certificates  for  claims  con> 
firmed  by  the  act  of  1828  were  transmitted 
to  the  General  Land  Office  to  show  the  ac- 
tion of  the  Land  Office  in  the  premises 149 

The  land  embraced  within  the  Sangre  de 
Christo  grant  at  the  date  of  the  confirma- 
tory act  belonged  to  the  Fnlted  States  if 
not  to  tbe  grantees,  and  it  was  therefore 
competent  for  Congress  to  confirm  the  title 
in  the  grantees  eittier  by  a  grant  de  novo 
or  by  confirming  the  Mexican  grant 293 

Duty  of  tbe  Commissioner  to  direct  the 
survey  of,  and  to  issue  patents  thereon,  not 
limited  to  grants  covered  by  the  treaty  of 
Guadalupe  Hidalgo 298 

Section  1,  act  of  February  26,  1869,  does 
not  authorise  an  appeal  from  the  decision 
of  the  local  office  on  claims  presented  under 
the  Vigil  and  St  Train  grant 220 

Mexican  grantof  quantity  within  a  tract  of 
larger  area  is  a  float,  and  the  lands  reserved 
within  such  area  are  those  that  may  be  ac- 
tually required  to  satisfy  the  float 468 

For  a  specific  place  or  rancho  reserves 
the  land  included  within  the  boundaries  as 
finally  ascertained 491,638 

Xolan  grant  No.  39 ;  statement  of  action 
made  to  the  Secretary  of  State 518 
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Pace. 
Selectioos  UDder  tbe  act  of  October  1, 1890, 
in  lieu  of  laotls  belonging  to  tho  Rancbo 
Pnnta  de  la  Laj^una  must  be  made  within 
one  year  from  date  of  aaid  act,  and  may  be 
by  ageut  or  attorney  uuder  appropriate  in- 
■tmctions 512,650 

Private  Entry. 

Kon-mineral  affidavit  properly  required 
with  application,  to  make 216 

Hade  in  good  failb,  of  the  land  covered 
by  the  previous  timber  culture  entry  of  the 
purchaser,  may  be  referred  to  the  board  of 
equitable  adjudication  in  the  absence  of 
an  adverseclaim d96 

Pnblic  Land. 

Within  tbe  limits  of  a  railroad  f^rant  and 
reduced  in  price  by  the  act  of  June  15, 1880, 
is  again  raised  to  double  minimum  if  it  sn1>* 
sequenUy  falls  within  the  limits  of  another 
grant W 

Section  4.  act  of  March  2.  1889,  does  not 
reduce  the  priceof  land  within  the  limits  of 
a  railroad  grant  if  the  portion  of  railroad 
opposite  thereto  was  completed  prior  to  the 
passi^reof  said  act 99 

Purchaser. 

See  Alienation^  Homestead  (sub-title,  act 
June  15,  1880). 
Bailrond  Land. 

Railroad  Grant. 

See  Finai  Froof,  Railroad  Lands,  Right  of 
Way. 

Gkkeratxt. 

Takes  effect  on  lands  free  at  definite  loca- 
tion     91 

Status  of  land  at  definite  location  deter- 
mines whether  it  is  subject  to  tbe  grant 
irrespective  of  any  aubeequent  order  of 
withdrawal 188 

In  tho  adjustment  of,  the  Department  can 
not  depart  from  statutory  authority  to  pro- 
tect the  rights  of  parties  claiming  under  the 
company 607 

Failure  of  the  company  to  appear  in  re- 
sponse to  flnal-proof  notice  precludes  its 
denial  of  tbe  correctuess  of  the  oase  as 
made  by  the  record,  but  forfeits  no  right 
shown  thereby 91, 633 

Selection  of  land  within  granted  limits  ' 
confers  no  right 482 

Right  of  selection  under  the  act  of  June 
2,  1864,  can  not  be  exercised  if  the  land  is 
ooverod  by  homestead  settlement 271 

Right  to  even  sections  under  tho  act  of 
June  2, 1864,  within  the  six-mile  limits  of  the 
grant  of  1856  does  not  attach  until  selec- 
tion, and  the  rigltt  of  selection  can  not  be 
exorcised  until  definite  location  of  the  modi- 
fied line 271 

Consent  of  the  company  to  a  judicial 
decree  rncognissing  the  validity  of  an  entry 
under  which  settlement  rights  are  alleged 
is  an  abandonment  of  the  company's  pend- 


Page, 
log  selection  of  the  land  so  far  aa  the  righu 
of  the  settler  are  ooncemed 271 

The  act  of  July  28,  1866,  reviving  tlie 
grant  of  February  9,  1858.  was  not  *  nev 
donation  of  lands  included  within  the  limits 
of  the  original  grant,  but  a  waiver  of  the 
terms  of  reversion  contained  in  said  grant. 
(St.  Louia,  Iron  Mountain  and  Southern  R. 
R.Co.) 167 

Settlement  and  residence  on  an  odd-num- 
bered section,  partly  within  the  former 
boundaries  of  the  "  Indian  country  "  claimed 
by  the  Wabpeton  and  Sisseton  Sioux,  and 
wholly  within  the  grant  to  the  NorUiem 
Pacific,  does  not,  on  the  extinction  of  the 
Indian  title,  confer  any  right  as  against  the 
grant,  if  on  that  part  of  the  land  within  the 
Indian  country 602 

The  grant  of  llarch  3, 1871,  not  only  con- 
templates a  preliminary  designation  of  tho 
general  route,  bat  also  a  map  of  definite  lo- 
cation, and  by  such  map  the  limits  of  the 
grant  are  determined.    (Southern  Pac.) ....  582 

Where  tbe  primary  limits  of  one  company 
conflict  with  the  indemnity  limits  of  an- 
other, and  both  derive  their  grants  fh>ra  the 
same  act,  the  former  is  entitled  to  the  landa 
in  question,  without  regard  to  priority  of 
location  or  constraction 607 

On  a  corroborated  allegation  that  certain 
land  patented  to  the  company  is  excepted 
from  its  grant  by  reason  of  its  known  min- 
eral character,  a  hearing  may  be  ordered  to 
ascertain  whether  the  facte  justify  Judicial 
proceedings  for  the  recovery  of  title 560 

The  grant  of  July  1. 1862.  and  July  2. 1864, 
is  not  controlled  by  the  designation  of  the 
general  route,  but  by  the  definite  location 
of  the  road,  and  the  departure  of  theeom- 
pany,  in  its  location  and  construction  of  the 
road  from  the  general  route  aa  designated 
by  the  mop  of  1866,  does  not  abridge  the 
grant 108 

Failure  of  the  Leavenworth,  Pawnee  and 
Western  Company  to  signify  under  seal  its 
acceptance  of  the  provisions  of  the  act  of 
July  1,  1862,  does-  not  defeat  the  right  to 
patents  thereunder 108 

The  President's  acceptance  of  the  Union 
Pacific  road  as  constru  cted  on  its  line  of 
definite  location  west  of  Fort  Riley  to  the 
onehundrcdth  meridian,  meets  the  statutory 
requirement  that  svch  route  shall  be  sub- 
ject to  the  approval  of  the  President,  as  the 
map  of  said  route  was  accepted  by  the  Sec- 
retary of  tbe  Interior,  and  the  road  oon- 
structed  ou  the  faith  of  said  acceptance 106 

Directions  given  for  the  issuance  of  pat- 
ents to  the  Union  Pacific  company  for  lands 
in  the  State  of  Kansas 106 

The  latci-al  limits  of  the  grant  as  fixed  by 
the  original  withdrawals,  should  not  be  read- 
juHtcd  with  the  view  to  recovering  title  to 
lundH  p.itenU-d  to  tho  Mi.tsouri,  Kansas  and 
Texas  Co.  that  may  thus  be  shown  to  lie 
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tatdde  of  its  fcrant,  aa  (I)  the  title  to  said 
lands  haa  passed  oat  of  the  company  (2), 
the  original  withdrawals  most  be  presamed 
to  have  been  made  after  due  consideration, 
and  (3)  said  withdrawals  have  stood  unqaes- 
tioned  for  many  years  and  titles  vested 
tiierennder 190 

Departmental  action  for  the  recovery  of 
laadA  within  the  New  York  Indian  lieserva- 
tion  patented  to  the  Missoori,  Kansas  and 
Texas  Co.  under  the  grant  of  1863,  and  acts 
amendatory  thereof,  precluded  by  executive 
and  Congressional  action  based  on  the  opin- 
ion (acquiesced  in  by  the  Indians)  that  said 
reservation  had  ceased  to  exist 180 

In  establishing  the  terminnls  ^epirating 
the  granted  lands  from  those  forfeited,  the 
lines  should  be  run  at  right  angles  to  the 
general  course  of  the  last  twenty-five  miles 
of  the  road.    (Northern  Puc.) 625 

Under  section  6  of  the  act  of  September 
2W,  1800.  the  Northern  Pacific  should  be  re- 
quired to  elect  as  to  the  alternate  odd- 
numbered  sections  it  will  take  in  satisfac- 
tion of  the  moiety  for  its  constructed  branch 
line,  where  the  limits  of  such  line  overlap 
the  limits  of  the  forfeiU^  main  line,  and  the 
remaining  odd  sections  be  restored  to  the 
public  domain 025 

The  Oulf  and  Ship  Island  road  required 
to  indicate  the  exact  point  where  its  line  will 
cross  the  New  Orleans  and  Northeastern 
road 625 

Application  for  suspensioo  of  proceedings 
under  the  decision  of  January  24,  1890,  in 
the  Wisconsin  Central  case  denied 6l5 

Action  suspended  on  the  location,  under 
the  forfeiture  act,  of  the  weHtorn  terminal 
line  of  the  grant  in  aid  of  the  Marquette, 
Houghton  and  Ontonagon  K.  R.  Co 466 

Act  of  Junk  22,  1874.     . 

Amended  by  act  of  Congress  August  29, 
1890,  and  circular  issued  thereander,  No- 
vember 1,1800 434 

Act  of  April  21,  J876. 

An  entry  made  in  good  faith  by  an  actual 
settler,  before  notice  of  withdrawal  is  re- 
ceived at  the  local  office,  and  under  which 
compliance  with  law  is  shown,  is  confirmed 
by  section  1,  and  the  cancellation  of  such 
entry  prior  to  the  passage  of  said  act  will 
not  defeat  the  confirmatory  o|>eration  there- 
of     85 

Indemnity. 

The  right  to  select  a  particular  tract  not 
recognised  if  the  basis  is  not  specifically 
designated 1,428 

The  order  of  May  28,  1883,  permitting 
selections  without  designating  the  basis, 
did  not  extend  to  lands  subject  to  settle* 
ment,  but  only  applied  to  lands  protected 
by  withdrawal  (Nor.  Pac) 428 

An  expired  preemption  filing  no  bar  to 
selection 138 
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No  action  should  be  taken  on  selections 
for  lands  covered  by  expired  filings  until 
after  notice  to  the  claimants  to  assert  any 
rights  they  may  possess 505 

The  right  of  selection  is  not  defeated  by 
the  fact  that  the  land  selected  is  witiiin  the 
primary  UmiCb  of  another  grant,  if  such 
land  at  date  of  selection  is  vacant  public 
land 138 

The  grant  of  Febmsry  9, 1853,  as  revived 
and  extended  by  the  act  of  1866,  was  in- 
tended equally  for  every  part  of  the  road 
and  its  branches,  and  deficiencies  on  one 
branch  may  be  made  up  by  selections  from 
lands  within  the  indemnity  limits  of  the 
other.    (Little  Rock  and  Momithls  Co)  ....  168 

A  settlement  claim  acquired  and  main- 
talnetl  in  good  faith  after  the  revocation  of 
an  indemnity  withdrawal  is  good  as  against 
a  subsequent  selection 404 

A  company  claiming  under  a  selection 
within  a  revoked  indemnity  withdrawal 
can  not  plead  insufficient  notice  of  an  ad- 
verse settlement  claim  where  it  appears  In 
response  to  final  proof  notice,  files  protest 
and  is  heard  thereon 404 

Principles  announced  in  the  case  of  the 
ChicagOi  StPaul,  Minneapolis  and  Omaha 
Railway  Company,  6  L.  D.,  195,  followed  in 
the  od^Iuatment  of  the  grant  to  the  Missouri, 
Kansas  and  Texas  Company 130 

Lands  Excepted. 

Does  not  take  effect  upon  land  covered  by 
an  entry  at  date  of  defluite  location  ;'aud  the 
subsequent  cancellation  of  the  entry  does 
not  affect  the  status  of  the  land  under  the 
grant 157 

A  homestead  entry  of  record  at  date  ofi 
definite  location  excepts  the  land  covered 
thereby  from  tiie  grant ;  and  the  entryman*s 
subsequent  compliance  with  law  is  immate- 
rial  636 

The  company  will  not  be  heard  to  ques- 
tion the  validity  of  an  entry  or  filing  except 
under  allegation  that  the  claim  is  void  ab 
initio  because  the  alleged  settler  was  not  in 
existence  at  the  date  of  the  record 633 

Erroneous  allowance  of  an  entry  can  not 
divest  the  company  of  its  right  under  the 
grant 436 

A  prima  facie  valid  preSmption  filing  of 
record,  when  the  grant  takes  effect,  excludes 
the  land  therefh>m 1, 143, 163, 195, 224 

A  prima  fiicie  valid  preemption  filing  ex- 
isting at  date  of  definite  location  excepts 
the  land  covered  thereby  lYvm  the  opera- 
tion of  the  grant ;  and  the  fact  that  the  pro- 
em ptor  did  not  reside  upon,  or  improve  the 
land  does  not  relieve  the  grant  fh>m  the  ef- 
fect of  the  filing  163,225 

A  prima  facie  valid  preemption  filing  of 
record  at  the  date  when  the  grant  becomes 
effective  raises  a  presumption  of  settlement 
as  alleged,  and  of  the  actual  existence  of  the 
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claim,  which  is  oooolasive  u  against  the 
grant  Id  the  ahsence  of  an  allegation  that 
said  Uling  was  void  aft  inieio 224 

A  prima  facie  valid  school  selection  of 
record  when  the  grant  becomes  effective  ex- 
cepts the  land  therefrom ;  th^  sabseqnent 
cancellation  of  the  selection  does  not  affect 
the  status  of  the  land 49 

Under  the  provisions  of  the  grant  of  Feb- 
msry  9, 1853,  lands  covered  by  prima  facie 
valid  swamp  selections,  when  it  became  effec- 
tive, were  excepted  thereiyom.  (St.  Loals, 
Iron  Mountain  and  Southern  R.  R.  Co.) 157 

A  claim  based  on  settlement, residence.and 
cultivation,  existing  at  the  date  the  grant 
becomes  effective,  excepts  the  land  covered 
thereby 443,589 

Failure  of  homestead  settler  to  make  entrj' 
within  the  statutory  period,  wOl  not  relieve 
the  grant  from  the  effect  of  the  settlement 
claim 271 

A  valid  settlement  claim  existing  when 
the  grant  becomes  effective  excepts  the 
land  therefrom,  and  the  fidlnre  of  the  settler 
to  place  his  claim  of  record  can  not  be  called 
in  question  by  the  company 482, 571 

Settlement  and  residence  of  an  alien  does 
not  except  the  land  covered  thereby  from 
the  grant 89,354 

Settlement  of  an  alien,  Ih  not  effective  as 
against  the  operation  of  the  grant,  and  the 
subsequent  qualiflcation  of  the  soiUer  will 
not  relate  back  to  defeat  the  grant 354 

When  l^ossession  and  occupancy  alone 
are  relied  upon  to  except  land,  it  must  af. 
flrmatively  appear  that  the  party  in  such 
possession  had  the  right  to  assert  a  claim 
under  the  settlement  laws 531, 568, 584 

Occupancy  and  possession  of  one  who  has 
exhausted  his  rights  under  the  homestead 
and  preemption  laws  do  not  constitute  a 
"claim"  that  will  defeat  the  operation  of  the 
grant.    (Korthem  Pacific) 531 

Occupancy  of  a  tract  by  a  qualified  set- 
tler at  the  date  when  the  grant  becomes  ef* 
fectiveexceptsthe  land  therefrom.  (North- 
em  Pacific) 684 

Land  under  cultivation  at  date  of  definite 
location  is  excepted  from  the  grant  to  the 
Northern  Pacific,  even  though  the  claim- 
ant did  not  at  such  time  reside  on  the  land.  583 

The  claim  of  a  qualified  settler  who  has 
for  a  long  period  maintained  residence  on 
unsurveyed  land,  and  is  in  occupation  there- 
of at  date  of  withdrawal  on  designated 
route,  though  not  then  residing  thereon,  is 
sufficient  to  except  it  from  a  grant  that  pro- 
tects the  occnpnncj*  of  a  homestead  settler. 
(Aetof  July  25,  1866) 671 

Occupancy,  at  definite  location,  by  one 
who  holds  under  the  company,  and  asserts 
no  right  under  the  settlement  laws,  will  not 
defeat  the  grant 471 

The  occupancy  of  an  Indian,  who  has  not 
abandoned  the  tribal  relation,  existing  at 
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date  of  definite  location,  will  not  except  the 
land  covered  thereby  from  the  operation  of 
the  grant SO 

Occupancy  of  public  land  by  an  Indian 
who  has  not  abandoned  the  tribal  relation 
confers  no  homestead  right  under  the  act  of 
July  4, 1884,  as  against  a  grant  that  becomes 
effective  prior  to  the  passage  of  said  act. ..  304 

An  allegation  that  land  is  excepted  from, 
by  a  settlement  claim,  is  not  established  by 
showing  that  the  tract  is  included  within  a 
large  body  of  laud  improved  and  occupied, 
as  a  whole,  for  a  cattle  ranch 463 

An  allegation  that  land  is  excepted  from, 
by  reason  of  a  settlement  claim,  will  be  in- 
vestigated even  though  such  action  ntay  not 
inure  to  the  benefit  of  the  applicant 444 

Survey  of  a  private  claim,  under  the  act 
of  July  1,  1864,  not  approved  by  the  anr- 
voyor-general,  the  commissioner,  or  the 
Secretary,  is  not  effective  as  against  the  op- 
eration of  a 491 

The  survey  of  a  private  claim  that  is  not 
approved  by  the  surveyor-general  is  not  ef- 
fective as  against  a  grant S3d 

Lands  within  the  larger  ontbonndaries  of 
an  unlocated  private  claim  of  quantity  are 
not  excepted  from,  except  as  to  the  qnaa- 
tity  required  to  satisfy  the  float  463 

Landit  not  finally  required  to  satisfy  a  pri- 
vate claim  for  a  specific  place  are  not  ex- 
cepted from 491,538 

The  cane  of  Childa  v.  Southern  Pacific  R. 
R.  Co.  cited  and  followed 49,463 

The  right  of  purchase  under  section  2,  act 
of  June  15, 1880,  existing  when  the  grant  be- 
comes effective,  excepts  the  land  therefrom .  506 

The  discovery  of  the  mineral  charaoterof 
land,  at  any  time  prior  to  the  issuance  of  pat- 
ent therefor,  or  certification  where  patent 
is  not  required,  effectually  excludes  anch 
land  from  a  grant  which  contains  a  provision 
excepting  all  mineral  lands  therefrom 238 

Lands  within  the  grant  to  the  Atlantic 
and  Pacific  are  expressly  excepted  from  the 
later  grant  to  the  Southern  Pacific ;  and  the 
forfeiture  of  certain  lands  granted  to  the 
former  company  confers  no  rights  upon  the 
latter  to  select  lands  never  embraced  in  Its 
grant 534 

Definite  location  of  the  Northein  Paoifle 
did  not  take  effect  upon  lands  within  the 
previous  indemnity  withdrawal  made  under 
the  act  of  Hay  6, 1864 607 

The  lands  reserved  for  indemnity  pur- 
poses under  the  grant  of  June  8,  1866,  are 
excluded  by  express  terms  fh>m  the  grant 
made  by  section  3,  act  of  Hay  5, 1864;  and 
the  lands  so  reserved  but  not  required  as 
indemnity  do  not  liecome  subject  to  the  lat- 
ter grant  on  the  final  adjustment  of  the 
former 616 

Withdrawal. 

Takes  effect  upon  unsurveyed  as  well  as 
surveyed  land 186 
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On  general  ronte  reaerves  the  land  autil 
definite  location,  and  the  status  of  such  land 
raoanwhlle  is  not  affected  by  the  fact  that 
it  subsequently  falls  within  the  limits  of  an 
order  purporting  to  withdraw  it  for  indem- 
nity purposes  92 

Does  not  take  effect  upon  lanH  covered  by 
a  valid  settlement  claim 437 

On  general  route  (Northern  Pacific)  does 
not  take  effect  upon  land  covered  by  prima 
facie  valid  preSraptiou  filing 443, 471 

On  general  route  does  not  take  effect  upon 
land  covered  by  a  valid  settlement  right, 
and  the  land  is  thereafter  open  to  settlement 
and  entry  by  the  first  legal  applicant 482 

On  general  ronte  does  not  take  effect  on 
land  covered  by  a  homestead  entry  even 
though  the  statutory  life  of  such  entry  may 
have  expired 668 

Plea  that  a  withdrawal  can  not  take  effect 
before  the  company  accepts  the  conditions 
imposed  by  the  State,  if  effective  for  any 
purpose,  can  only  be  set  up  by  one  who  has 
been  Induced  by  such  condition  of  affa<rs  to 
go  upon  land  otherwise  subject  to  the  with- 
drawal  186 

Order  of  February  12  (11).  1890,  revoking 
withdrawal  for  the  Chicago,  Minneapolis 
and  Omaha  Railway  Company  modified 607 

Directions  givenfor  a  rule  on  certain  com- 
panies to  show  cause  why  the  indemnity 
withdrawals  made  for  their  benefit  should 
not  be  revoked 625 

Railroad  £.ands. 

Soe  Home8te<td  (sub -title  Qenerally.) 

Circular  of  November  1,  18^0,  under  the 
the  act  of  August  23, 189 J,  for  the  relief  of 
settlerson 434 

Circular  of  Novembur  7,  1890,  under  the 
act  of  October  1,  1890,  for  the  relief  of  set- 
tlerson Northern  Pacific  indemnity  435 

Instractioni  unilor  the  forfeituro  act  of 
September  28, 1890 625 

Act  of  March  3,1887. 

Proceedings  to  recover  title  under  the  act 
of  1887  taken  on  due  application 603 

Application  to  purchase  under  section  5 
must  be  pre»ented  in  accordance  with  de- 
partmental regulations  535 

Application  under  the  act  for  reinstate- 
ment will  not  be  refused  becaase  not  in  ac- 
cordance with  the  regulations  of  February 
13,  1889,  where  made  prior  to  the  formula- 
tion of  said  regulations  359 

Directions  given  for  the  disposition  of  ap- 
plications to  purchase  lands  formerly  with- 
drawn fur  the  Chicago,  Minneapolis  and 
OmahaRailway  Company 607 

Decision  of  the  Genural  Land  Otfioe  on 
ex  parts  proceedings,  holding  that  the  land 
is  subject  to  the  grant,does  not  preclude  de- 
partmental action  under  said  act 226 

The  act  is  mandatory,  and  calls  for  Judi> 
cial  proceedings  for  the  recovery  of  title 
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where  the  record  shows  that  lands  have 
been  patented  to  a  railroad  that  were  in  fact 
excepted  from  the  grant 588,592 

The  Department  hasjnrisdiction  to  enter- 
tain an  application  for  the  re-inatatement  of 
an  entry  under  said  act  if  there  has  been  no 
formal  ad|ustment  of  the  graut 858 

An  applicant  for  the  right  of  re-instate- 
ment  under  said  act  will  not  be  heard  to 
deny  that  he  voluntarily  abandoned  his  en- 
try where  he  has  sold  and  transferred  for  a 
valuable  consideration  "all  his  estate, title, 
and  interest"  to  the  land  covered  thereby.  858 

An  application  to  purchase  under  section 
5  lands  erroneously  patented  to  a  railroad 
company  can  not  be  entertained  until  are- 
con  veyance  of  title  has  been  secured ....  500, 603 

Right  of  purchase  under  section  5,  not 
limited  to  immediate  purchaser  from  the 
company,  but  extends  to  any  bona  fide  pur- 
chaser of  the  land  who  is  qualified  in  the 
matter  of  citizenship ;  the  qualifications  of 
his  grantor  or  intervening  purchasers  are 
not  material 229 

The  second  proviso  in  section  5  applies 
only  to  lands  which,  at  the  passage  of  the 
act,  had  been  settled  upon  after  December 
1,  1882,  by  parties  claiming  in  good  faith  a 
right  to  enter  the  same  under  the  settle- 
ment laws  in  ignorance  of  the  rights  or 
equities  of  others 607 

Applioation  to  purchase  under  section  6, 
made  by  one  claiming  under  a  railroad  com- 
pany, cannot  be  entertained  until  it  has 
been  finally  determined  that  the  land  is  in 
fact  excepted  from  the  grant 629 

Receiver  and  Regrister. 

See  Land  DepartmetU. 

Record. 

Circular  with  respect  to  exemplification 
of 386* 

Reliearini:. 

See  Practice^ 

Reinstatement. 

See  Application^  Railroad  Landt. 

Relinquish  ment. 

Filed  after  Initiation  of  contest  does  not 
defeat  the  right  of  the  contestant 65 

Filed  during  the  pendency  of  a  contest  is 
presumptively  the  result  thereof,  but  such 
presumption  is  not  conclusive 210 

Is  not  in  aid  of  a  pending  contest  unless 
^led  as  the  result  thereof 210 

Filed  by  the  entryman  terminates  his 
rights  in  a  pending  contest  with  an  adverse 
claimant 251 

Frame<1  in  terms  of  abbolute  and  uncon- 
ditional surrender  of  all  rights  claimed 
^the^eunder,  is  not  limited  in  its  operation 
by  a  statement  therein  that  it  is  made  for 
the  purpose  of  making  a  new  entry  in  Ilea 
of  the  one  relinquished ••-  844 
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Of  hoRiosti-ml  entry  not  defeated  by  tho 

protest  of  the  entryman'a  wife 352 

Failure  of  the  local  offloo  to  act  npon  will 

not  defeat  equities  arlHliig  thereunder 592 

Is  not  effected  by  an  informal  paper  exe- 
cuted nnd  held  for  tho  purpose  of  securing 
the  payment  of  a  note 597 

Repayment. 

A  mortgagee,  whose  claim  ia  merely  lien 
on  the  land  is  not  entitled  to 283 

Can  not  be  allowed  in  the  case  of  a  desert 
ontry  canceled  because  made  for  speculative 
purpones  and  for  land  not  desert  in  charac- 
ter   313 

Application  for,  waives  pending  appeal 
from  an  order  of  cancellation 624 

Reservalion. 

For  a  proper  purpose  (preservation  of 
"mammoth  trees  ")  made  by  the  local  office, 
on  the  request  of  the  Rurveyor-genoral,  if 
nnrevoked,  may  be  considered  as  approved 
by  the  Department,  and  the  land  included 
there! n  reserved  from  <i i.spoaal 60 

Entry  erroneously  allowed  for  land  cov- 
ered by  Indian,  maj  be  held  intact  on  the 
release  of  the  land 231 

Agricultural  lands  formerly  within  tho 
Sioux  Indian,  and  opened  to  settlement  un- 
der the  act  of  March  2,  1889,  subject  to  dis- 
position only  under  the  homestead  law 231 

Residence. 

S«)e  ISeltlemenL 

To  establiMh,  there  must  bo,  concurrent 
with  the  act  of  settlement,  an  intent  to  make 
tho  land  a  home,  totliLt  exclusion  of  one  else- 
where  450 

When  once  established  to  the  exclusion 
of  a  home  elsewhere,  and  the  improvements 
indicate  good  faith,  temporary  absences  on 
^     businvss  may  be  excused 503 

Can  not  be  established  through  tho  acts 
of  another u02 

Not  acquired  nor  maintained  by  occasional 
visits  to  the  land ^ 284,469 

Of  husband  and  wife,  while  they  live  to- 
gitther  as  such,  is  the  same ;  and  the  home 
of  the  vvife  is  proitumptively  with  her  hus- 
band     22 

Failure  of  the  wife  to  reside  on  the  land 
until  after  notice  of  contest  does  not  im- 
peach the  good  failh  of  the  claimant  where 
it  is  apparent  that  her  final  removal  to  the 
land  is  in  compliance  with  a  previous  bona 
fide  intention  of  the  claimant  to  make  his 
home  on  the  land 643 

Separattt,  can  not  at  the  sametlroe  be  main- 
tained by  husband  and  wife,  in  a  house  bnilt 
across  tho  line  between  two  settlement 
claims.  In  such  a  case  the  clsiimant-s  may 
elect  which  tract  they  will  retain 207 

In  detorminin<;  whf.lhcr  the  claim  of,  is 
made  in  good  fiiitli,  thi'  iilneHHof  the  land 
as  a  place  of  pernianent  abode,  tho  period 
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of  inhabitancy,  and  the  claimant's  relation 
to  tlie  land  after  final  proof  may  be  con- 
sidered  ' 450 

One  who  purchases  land  flrom  a  State,  by 
viriue  of  his  residence.thereon,  is  precluded 
thereby  from  claiming  residence  on  pnblio 
land  during  the  period  covered  by  his  proof 
under  ihi;  State  law 164 

Otiicial  employment  can  not  be  accepted 
as  an  excuse  for  the  want  of,  where  the  en  try 
is  made  with  a  full  knowledge  that  aach  em- 
I>loyuient  will  prevent  inhabitancy  of  the 
land 380 

Leave  of  absence  accorded  onder  section 
3,  act  of  March  3, 1889,  can  only  be  allowed 
on  due  ahowiui;  that  sach  absence  ia  made 
necessary  by  sickness,  failure  of  crops,  or 
other  unavoidable  casualty 631 

^   Homestead. 

Failure  to  establish  within  six  months 
from  entry  not  cured  by  the  value  of  the 
iroprovemeute,  where  a  contest  ia  brought 
on  the  ground  of  such  default 002 

Must  be  shown  to  cover  period  not  In- 
cluded within  military  servioe 368 

The  plea  of  sickness  and  poverty  can  not 
be  received  as  an  excuse  for  failure  to  estab- 
lish, unless  good  faith  is  shown,  and  it  is 
apparent  the  failure  ia  dne  to  the  oaoses  al- 
leged  497 

Temporary  absences  on  account  of  ex- 
ceptional circumstances  may  be  excused, 
but  such  absences  should  be  the  exception 

and  not  the  rule • 422 

PUEi-iMPTlON. 

Absence  occurring  after  settlement  does 
not  affect  the  right  of  the  settler  if  he  retoms 
to  the  land  prior  to  the  intervention  of  any 
adverse  claim,  and  thereafter  resides  there- 
on in  due  compliance  with  law 307 

Res  Judicata. 

An  expression  of  opinion  by  the  Commis- 
sioner as  to  the  validity  of  an  entry  pending 
before  the  local  office,  will  not  preclnde  said 
Conimissiuner,  or  bis  successor,  from  a  full 
examination  of  the  case  when  reached  in 
regular  order ' 18 

A  decision  long  acquiesced  in  will  not  he 
reconnidered  on  the  mere  allegation  of  error 
in  construing  the  law 232 

A  departmental  decision  that  land  la  min- 
eral in  character  does  not  preclude  subae> 
queut  investigation  on  the  part  of  the  De* 
partnient  as  to  the  character  of  such  land..  441 

Final  adverse  decision  of  the  Department 
precludes  favorable  consideration  of  a  sob- 
sequent  application  of  the  same  party  raia* 
ing  the  same  question 463 

Final  decii^ion  of  the  Secretary  is  not  sab 
Ject  to  review  by  his  successor  in  office  ....  604 

The  issuance  of  a  final  certificate  by  the 
local  office  can  nut  be  set  up  by  the  entry- 
roan  a^  nn  adjudicntion  that  precludes  such 
oflico  from  rendering  a  decision  on  a  hearing 
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sabseqaently  ordered  by  the  General  Land 
Office 473 

Revleir. 

See  Praetiee. 

Revtsed  Statutes. 

See  Reviud  Statute*  cited  and  eonttrued, 
page  XEC. 

Rif(bt  of  ITay. 

Maps  showing  a  continnoas  line  of  road 
may  be  sobmitted  for  approval,  though  ex- 
hibiting sections  of  road  in  excess  of  20 
miles 384 

Applioation  for,  will  not  be  approved  in 
the  absence  of  dne  pro4>f  showing  the  organ- 
ization  of  the  company  under  its  incorpora- 
tion  432 

A  map  filed  within  twelve  months  after 
definite  location,  which  is  returned  for 
amendment,  will  be  held  to  have  been  filed 
in  time,  though  the  statutory  period  may 
expire  before  the  perfected  map  is  filed 552 

A  map  will  not  be  approved  if  the  state- 
ments in  the  certificate  and  aflidavit  accom- 
panying the  same  are  not  in  accordance  with 
the  facts  as  otherwise  shown 552 

Reservotr  JLaiids. 

Circular  of  July  22, 1890,  issued  under  the 
act  of  June  20,  1890,  authorizing  tho  resto- 
ration of  certain  lands  withdraw  n  for  reser- 
voir purposes  212 

School  JLand. 

Indemnity  selection  made  by  the  Terri- 
tory of  Washington,  under  section  2275,  R. 
S.,  reserves  the  land  covered  thereby ;  and 
lands  thus  selected  are  not  released  from 
such  reservation  by  the  act  admitting  said 
Territory  into  the  Union 381,382 

The  authority  to  make  indemnity  selec- 
tions rests  with  the  county  commissioners, 
who  derive  their  authority  from  the  act  of 
March  2, 1853.    (Washington) 382 

If  the  State  takes  indemnity  for  land  re- 
turned as  mineral,  it  is  estopped  from  assert- 
ing a  Airther  claim  to  the  basis,  even  though 
it  is  in  fact  agricultural  land.    (Colorado)..  504 

Settlement  on,  prior  to  survey,  by  one  who 
has  exhausted  his  pre-emptive  right,  and 
claims  as  a  homesteader,  does  not  defeat  the 
reservation,  if  the  survey  is  made  prior  to 
the  act  of  May  14, 1880 627 

Scrip. 

Where  an  application  to  locate  covers  non- 
oontignous  tiacts,  and  is  allowed  for  one, 
and  rejected  as  to  the  other,  on  account  of 
non -contiguity,  the  entry  allowed  may  be 
canceled  on  request  and  the  scrip  returned, 
if  the  government,  by  such  action,  sustains 
no  loss 328 

Issued  under  the  act  of  June  2,  1858,  in 
satisfaction  of  a  private  claim,  may  only  be 
located  on  land  subject  to  private  entry 378 


Page. 

Settlement. 

See  Indian  Lands,  Oklahoma,  Settlert. 

Rights  of,  not  acquired  without  personal 
acts  ou  the  part  of  the  settler 175 

Actual  notice  of  the  extent  of  a  claim 
made  by,  will  protect  such  claim  as  against 
the  entry  of  another 404 

And  residence  of  one  who  fkfls  through 
mistake  to  include  the  land  wi^in  his  entry, 
will  be  protected  as  against  the  subsequent 
occupition  of  another  who  takes  forcible 
possession  with  full  knowledge  of  the  facts .  394 

And  residence  of  an  alien  confers  no 
righU 89,354 

Of  an  alien  is  ineffectual,  and  his  right 
will  not  relate  back  ou  subsequent  qualifi- 
cation, to  defeat  the  intervening  claim  of 
another 354 

On  land  covered  by  the  open  and  notorious 
occupancy  and  possession  of  another,  is  with 
notice  of  any  rights  that  may  exist 'in  the 
prior  occupant 191 

Rights  acquired  by,  are  abandoned  as  to 
the  land  not  included  within  the  entry....  557 

Made  with  the  intention  to  secure  title 
under  section  2287.  R.  S.,  and  without  resi- 
dence on  the  land,  is  nut  in  good  faith,  and 
does  not  authorize  a  purchase  under  said 
section 18 

Right  not  established  on  a  showing  that 
the  tract  is  included  within  a  large  body  of 
land  improved  and  occupied  as  a  whole  for 
acattle  ranch 463 

One  who  is  occupying  land  as  the  tenant 
of  an  entryman,  acquires  no  right  as  a  set- 
tier,  on  the  relinquishment  of  the  entry, 
that  can  bo  set  up  to  defeat  the  intervening 
entry  of  another 178 

One  who,  residing  on  land  as  the  tenant  of 
another,  may,  on  the  termination  of  such 
relation,  acquire  a  valid  settlement  right  by 
remaining  thereon  and  improving  the  same 
with  the  intent  to  make  it  a  permanent 
home 72,284 

One  who  enters  upon  land  as  the  repre- 
sentative of  another,  and  remains  thereon 
in  such  capacity,  is  not  a  settler  within  the 
meaning  of  the  preemption  law 83 

On  land  withdrawn  from  entry  confers 
no  right  a^  against  the  government,  but  as 
between  claimants  for  such  land  priority  of 
settlement  may  be  considered  197 

On  land  covered  by  the  entry  of  another 
is  at  once  efiective  on  the  cancellation  of 
such  entry 197 

On  land  covered  by  an  entry  confers  no 
right  as  against  the  record  entryman,  but  as 
between  subsequent  claimants  the  settle- 
ment first  in  time  is  entitled  to  the  highest 
consideration  on  cancellation  of  the  exist- 
ing entry 284 

Acts  of,  on  land  hold  in  reservatitm  con- 
fer no  right  against  the  government,  but 
may  be  considered  in  determining  the  prior- 
ities of  subsequent  claimants 452 
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On  lands  sabject  to  the  operation  of  a 
railroad  grant  oonfera  no  rights 91 

Homestead. 

Followed  by  residence  and  improvement, 
confers  a  right  of  homestead  that  attaches 
from  date  of  settlement:  and  nnch  right  is 
not  impaired  by  the  subsequent  occopation 
of  the  land  by  townsite  settlers  on  the  day 
of  snch  settlement 330 

Kot  made  in  good  faith,  but  with  a  view 
tospecolatiou,  does  not  confer  any  rights. . .  330 

Can  not  be  made  by  one  who  is  at  the  same 
time  maintaming  a  settlement  cliam  for  an- 
other tract  nuder  the  preemption  law &50 

Kot  affected  by  the  Csct  ihat  it  is  made 
pending  the  iflsnance  of  final  certificate  on 
preemption  proof,  previously  submitted  in 
due  compliance  with  law 182 

PRElftMPTION. 

May  be  shown  to  have  been  made  at  a  dif- 
ferent and  earlier  date  than  alleged  in  the 
declaratory  statement 143 

On  reserved  land  confers  no  right  of  pre- 
6mpUon 4T7 

Of  the  preSmptor  defines  the  extent  of 
the  claims 72 

Settlers* 

Act  of  Angnst  29,  1890,  for  the  relief  of,  . 
on  railroad  lands ;  circular  of  November  1, 
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434 


Act  of  October  1,  1890,  for  the  relief  of, 
on  Northern  Pacific  indemnity  lands ;  oir- 
cularof  November?,  1890 435 

Sioux  Indian  JLands. 

Sco  Indian  Landt. 

Soldier's  Homestead. 

8e«  Homettead. 

Special  A§:enl« 

See  Fraciiee. 

States  and  Territories. 

The  title  to  land  sold  and  segregated  by 
the  State  as  swamp,  prior  to  the  act  of  July 
23,  1866,  is  confirmed  in  the  State  by  the 
second  clause  of  section  4  of  said  act  if  the 
segregation  conforms  to  the  "system  of 
surveys"  adopted  by  the  United  States. 
(Cal) 87 

The  supervision  of  the  Commissioner  of 
the  General  Land  Office  in  approving  town- 
ship  plats  showing  segregation  surveys 
made  by  the  State  prior  to  the  act  of  1866  is 
limited  to  determining  whether  said  surveys 
conform  to  the  "system  of  surveys" 
adopted  by  the  United  Stales.  SetnbU,  if 
fraud  is  alleged  the  Commissioner  may  re- 
fuse his  approval.    (Cal.) 37 

Statutes. 

See    Act9  of  Congresg,  and   Revised  Stalutfa, 
cited  and  congtrued,  poi/et  x\'i\i  and  xiz. 


Stare  Decisis. 

The  General  Xjaod  Office  In  the  disposi- 
tion of  cases  that  fall  within  wdl-seitled 
rulings  of  the  Department   must  be  gor- ' 
emed  by  such  rulings  until  they  are  re- 
versed by  departmental  authority 174 

Survey. 

Should  not  be  approved  if  the  comers  are 
not  marked  on  the  ground  as  indicated 
therein  and  as  required  by  the  regulations.    93 

Circular  of  June  2. 1887, 6  L.  D.,  699.  with 
respect  to  the  subdivision  of  sections,  re- 
issued   603 

Swamp  l<and. 

In  the  investigation  of  claims  the  proceed- 
ings of  a  special  agent  should  be  in  accord* 
ance  with  departmental  regulations 222 

The  dalm  of  the  State,  while  pending  on 
adjustment,  should  not  be  considered  as 
"waived  "  in  the  absence  of  a  formal  waiver 
filed  with  the  record 228 

Timber  Culture. 

See  Conteat,  Entry, 

Entryman  may  take  advantage  of  break- 
ing done  by  a  previous  occupant  of  the 
land 43,460 

Entryman  who  entrusts  the  care  of  his 
claim  to  an  agent  is  responsible  for  the  fail- 
ure of  such  agent  to  perform  the  requisite 
acts  in  compliance  with  law 161,289 

Where  the  failure  to  secure  a  growth  of 
timber  results  from  the  want  of  ordinary 
diligence  the  entry  must  be  canceled 183 

Failure  to  break  the  full  acreage  does  not 
call  for  cancellation,  where  good  faith  is 
manifest  and  the  default  is  cured  when  dis- 
covered   189 

Sowing  tree  seeds  on  fh>xen  ground  partly 
covered  with  snow  can  not  be  accepted  as 
compliance  "with  law,  especially  where  it 
appears  that  the  work  might  have  been  done 
seasonably  and  in  good  order 289 

Plantin£  before  the  time  fixed  by  the  law 
is  complianoe  with  its  requirements,  ff  the 
land  has  been  proi>erly  prepared 460 

Failure  to  secure  the  requisite  growth  of 
trees  does  not  call  for  cancellation  where 
sneh  result  is  not  due  to  negligenoe  in  plant- 
ing and  cultivation,  but  to  the  character  of 
the  season,  and  seed  that  proved  defective.  468 

One  who  has  complied  with  the  law,  sub- 
mitted proof  and  received  final  certificate, 
Is  not  required  to  replant  where  the  trees 
are  subsequently  destroyed 566 

Timber  and  Stone  Aet. 

Recognizes  the  right  of  preemption  on 
lands  chlefiy  valuable  for  timber 7, 145 

Entry  made  by  an  employ6  of  surveyor- 
general's  office  is  invalid  and  must  be  can- 
celed     96 

Does  not  authorize  entry  of  land  included 
within  a  bona  fldo  preemption  claim,  and 
the  right  of  the  proomptor  is  not  limited 
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in  Moh  oaae  to  the  partioalAr  sabdiviaion 
on  which  his  improTemento  we  sitoated. . .  140 

Harried  woman  in  the  State  of  California 
is  not  diaqnallfled  to  make  entry  bj  the  fact 
that  her  husband  has  made  an  entry  under 
theaot  and  paid  for  the  land  with  oommon- 
ity  money 371 

Timbered  land  that  is  fit  fbr  coltivation 
by  ordinary  agriooltaral  prooess,  when  the 
timber  is  removed,  is  not  sabject  to  entry.  4B4 

Until  patent  issues  the  Department  may 
canoel  an  entry  on  snffioient  proof  that  the 
land  is  not  snljeot  to  snoh  appropiiatlon, 
or  that  the  entry  is  in  fraad  of  the  law. ...  48A 

There  is  no  aathority  for  the  sobmission 
ofproof,  under  an  application  to  porchasct 
at  any  place  except  at  the  local  office 845 

The  departmental  regulation  requiring 
the  applicant  to  personally  examine  the  land 
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prior  to  ^plication  is  within  the  intent  of 

the  act 599 

Where  the  applicant  falsely  makes  oath  in 
his  preliminary  affidavit  that  ho  has  exam- 
ined the  land  and  knows  ftom  his  personal 
knowledge  that  it  is  of  the  character  con- 
templated by  the  act  the  right  of  pur- 
ehase  should  be  denied 599 

Townstte. 

In  OkUdioma,  Circular  of  July  10, 1890. . . .    24 
In  Oklahoma,  Circular  of  July  18,  1890, 
commuted  homestead 08 

Transferee. 

See  A  Hmuxtum,  Final  Prwjf,  Praetiee  (sub- 
titles, MehBoring  and  Beview), 

Warrant. 

See  Scfij^m 


